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ERBATriC 

Fj«»  4«7.  m  dw  Miry  if  nam^  §m  "*  DAmimt"  read 


xiv  MEMORANDA. 

On  the  23d  of  December  1834,  Lord  Lyndhurst  re- 
signed the  office  of  Lord  Chief  Baron  of  the  Exchequer, 
and  was  succeeded  in  tlie  same  by  Sir  James  Scarlett^ 
Knight,  one  of  his  Majesty's  Counsel,  who  was  shortly 
afterwards  created  a  Peer  by  the  title  of  Baron  Abingery 
of  Abinger  in  the  county  of  Surrey^  and  of  the  city  of 

About  the  same  time,  Sir  Edward  Burtenshaw  Sugder^ 
Knigbt,  one  of  his  Majesty's  Counsel,  was  appointed 
Lord  High  ChanceHor  of  Ireland^  on  the  resignation  of 
Lord  Pbmkett ;  and  Frederick  Pollock^  Esq.,  one  of  his 
Majesty's  Counsel^  aad  William  Webb  Folletty  Esq^ 
wese  respectively  appointed'  his  Majesty's  Attorney- 
General  and  his  Majesty's  Solicitor-General,  on  the 
resignations  of  Sir  John  Campbell^  Knight,  and  Robert 
Monsey  Bolfe,  Esq.  Frederick  Pollock  and  William 
Webb  Follettf  Esqrs.,  respectively  received  the  honour  of 
knighthood  upon  their  appointment 

On  the  J  1th  of  January  1835,  Sir  William  Elias 
Taunton^  one  of  the  Justices  of  the  Court  of  King's 
Bench,  died ;  and  John  Taylor  Coleridge^  Esq.,  Seijeant- 
at-law,  was  appointed  to  the  vacant  office,  and  was 
thereupon  knighted. 

In  Michaelmas  vacation,  Daniel  Wakefield^  Henry  John 
Shepherdf  Walker  SkirraWf  Christopher  Temple,  John 
Miller^  Richard  Torin  Ksndersley,  Edward  Jacob,  James 
Wigram^  and  Fitzrcjf  Kelly,  of  Linccln^s  Inn,  Esqrs* ; 
William  Surge,  George  Spence,  and  Thomas  Joshua 
Piatt,  of  the  Inner  Temple,  Esqrs. ;  and  Charles  Henry 
Barber,  of  Gray's  Inn,  Esq.,  were  appointed  his  Ma- 
jesty's Counsel^  and  took  their  seats  within  the  bar  in 
the  following  Hilary  Term. 

On 
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HIGH  COURT  OF  CHANCERY. 


LORD  V.  KELLETT.  Nov.  s. 

npHIS  was  an  application  on  behalf  of  a  person  of  the  A  solicitor 

name  of  IJordf  that  his  name  might  be  struck  out  ^^j^ecial  au^ 
as  one  of  the  plaintiffi  in  the  bill,  and  that  his  costs  thority  frcmi 
might  be  paid  by  his  solicitor  personally,  as  having  inEdtutinga 

instituted  the  suit  without  due  authority.  •"*^»  ^'V*  ^^\ 

''  autbonty  need 

not  be  in 
Mn  Pepifg  and  Mr.  JValker,  for  the  motion,  contended  '^"**"8- 
that,  as  the  affidavit  of  the  Plaintiff  positively  denied 
that    be    had    ever    given    the  solicitor  any   specific 
instructions  to  file  the  bill,  it  was  unnecessary  to  enter 
into  an  examination  of  the  &cts  sworn  to  on  behalf  of 
the  solicitor,  and  which,  it  would  be  argued,  amounted 
to  a  sufficient  verbal  authority.     It  was  the  duty  of  the 
solicitor,  acting  upon  the  rule  to  be  deduced  from  the 
language  of  Lord  Eldon  in  Wilsoti  v.  lVUson{a\  and 
Wright  v.  CasUe  {b\  to  have  protected  himself  by  obtain- 
ing 

(a)  IJ.^W.  457.  (h)  3  Met,  12. 

Vol.  U.  B 


2  CASES  IN  CHANCERY. 

183S.  ^  ing  from  his  client  an  authority  in  writing;  and,  as  he 
had  not  done  so  in  the  present  instance,  he  must  take 
the  consequences. 

Sir  E.  Sugderii  contra^  insisted  that  the  construction 
attempted  to  be  put  upon  Lord  Eldon^s  dictum  was  un- 
reasonable in  itself  and  would,  if  adopted,  be  an  en- 
couragement to  the  grossest  fraud  and  injustice. 

The  Lord  Chancellor  said  it  was  true  that  a 
solicitor  must,  for  the  purpose  of  instituting  a  suit, 
receive  specific  authority  from  his  client;  but  it  had 
never  been  decided  that  such  authority  might  not  be  by 
parol.  The  rule  now  contended  for, — that  wherever 
the  Plaintiff  denied  the  fact  of  the  retainer,  the  solicitor 
was  bound  to  produce  an  authority  in  writing, — was 
not  a  fair  inference  from  the  language  of  Lord  Eldon  ; 
much  less  was  it  established  by  the  cases  referred  to. 
It  would  be  necessary  for  him,  therefore,  to  go  into  the 
affidavits. 


Xf^^  9^  The  Lord  Chancellor  stated  that  he  adhered  to  the 

opinion  he  had  already  expressed, — that  the  authority 
for  filing  a  bill  might  be  by  parol  as  well  as  in  writing, 
and  that,  in  the  former  case,  it  might  be  proved  by 
circumstances  and  by  the  subsequent  conduct  of  the 
party.  The  circumstances,  however,  which  were  dis- 
closed on-  these  affidavits  did  not,  on  the  whole,  appear 
to  establish  a  sufficient  authority  in  the  present  instance ; 
and  the  application  of  the  Plaintiff  must,  therefore,  be 
granted. 


In 
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In  the  cases  of  JFiswotdd  v.  Goetze  and  Simpson  y.  1833. 
JoneSf  which  came  on  for  argument  a  few  days  after- 
wardsy  upon  motions  involving  the  same  question, 
respecting  the  sufficiency  of  the  retainer  given  by  the 
plaintiffi,  the  Lord  Chancellor  recognised  and  acted 
upon  the  principles  previously  laid  down  in  Lord 
V.  KelleU. 


Ex  parte  EVELYN.  JVw.  is.  is. 

IN  this  case  administration  had  been  taken  out  to  the  Where  the 
1  1    ^  *.  1      1         .  1  next  of  kin  of 

personal  estate  and  effects  of  the  lunatic  so  long  as  a  deceased 

the  lunatic's  next  of  kin  continued  to  be  of  unsound  lunatic  was  of 
mind ;  and  the  administratrix  had,  in  the  usual  form,  though  not  so 
given  bail,  which  had  justified  in  double  the  value  of  ^^jtion  'a* 
the  estate.    The  petition  of  the  administratrix  prayed  transfer  of  the 
a  transfer  of  the  funds  belonging  to  the  lunatic's  estate  gonai  estate  * 

into  the  names  of  the  administratrix  and  her  two  bail,      was  directed 

to  be  made  to 

the  person  to 

Mr.  Cking,  in  support  of  the  petition.  SuStS"*' 

durante  ommt 

The  Lord  Chancellor  ordered  the  petition  to  stand  n^t  of  kin 
over,  that  he  mixrht  make  inquiry  as  to  the  form  of  the  kad  been 
administration  which  bad  been  granted  during  the  inca-  ^\j  to  the 
pacity  of  the  next  of  kin,  against  whom  no  commission  C^^e^^^^* 
had  issued.  Court 


The  Lord  Chancellor  this  day  read  the  following      N^- 19< 
communication,  which  he  had  received  from  Dr.  iLfisA- 

ifi^ton* 

B  2  "It 


CASES  IN  CHANCERY. 

1833.  '*  It  is  the  practice  of  the  Ecclesiastical  Court  to 

_'  '  '■■        grant  administration  for  the  use  and  benefit  of  a  lunatic^ 

£x  p&rto 

Evelyn.  though  the  person  allied  to  be  so  has  not  been  found 
a  lunatic  by  inquisition.  When  such  a  case  occurs,  the 
Ecdesiastical  Court  requires  affidavits,  stating  the  &ct 
of  lunacy,  and  that  no  inquisition  has  been  had,  and,  of 
course,  no  committee  appointed.  The  Court  then 
grants  administration  to  the  next  of  kin  of  the  lunatic, 
for  the  use  and  benefit  of  the  lunatic  pending  the  lunacy, 
and  it  requires  sureties  in  double  the  amount  of  the 
property,  and  such  sureties  must  justify* 

^^  Such  is  the  practice  of  the  Court ;  and  the  reason  I 
apprehend  to  be  this,  that,  if  such  grants  were  not 
made,  either  the  property  might  not  be  administered  at 
all,  or  be  admuiistered  by  a  creditor ;  or  that  parties 
might  be  compelled^  in  cases  where  it  was  neither  ne- 
cessary nor  expedient)  to  apply  for  commissions  of 
lunacy,  in  order  to  get  a  committee  appointed,  who 
might  take  the  administration*  I  believe,  too,  that  an- 
other reason  might  be  assigned ;  viz.,  that  there  are  cases 
in  which  the  Chancellor  might  not  deem  it  necessary  to 
grant  a  commission,  though  satisfied  of  the  unsoundness 
of  mind.  These  grants  are  called  by  Oughtorif  ad- 
ministrations durante  corporis  atd  animi  vitio.  (a)  The 
power  of  the  Ecclesiastical  Court  to  grant  them  is  re- 
cognised in  many  cases,  particularly  in  HiUs  v.  Mills  (b) 
and  the  cases  there  quoted;  and  I  believe  that  no  ex- 
ception has  been  made  in  cases  where  the  person  has 
not  been  previously  found  a  lunadc  by  inquisition* 
Indeed,  in  poor  cases,  this  would  be  impracticable. 

^  In  Be  Crump  (c)  such  administration  was  granted 
during  the  incapaci^  of  an  executor.     In  Be  Hand- 

stone 

(a)  Ord.  Jud.  524,  n.  (c)  5  PMU.  497.,  and  see  Re 

iff)  1  Saik.  56.  Hinckley^  I  Hogg.  477. 
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jftm^,  which  was  an  applicatton  of  mine»  it  was  refused,        1838. 
because  I  asked  for  the  gprant  without  justifying  security*''     f'  ^Jte' 


EVXLTN. 


The  Lord  Chancellor,  upon  the  result  of  the 
preceding  communication,  directed  that  the  transfer  of 
Ae  iund  should  be  made  to  the  administratrix  only,  and 
not  to  her  bail. 


JENKINS  V.  PARKINSON.  JVbr.  5. 25. 


acove- 
iD  an 


TENKINS9  who  was  lessee  of  certain  lands  at  Lissan  Where 
Gfrou^  under  Mr.  Portman^  leased  a  portion  of  the  agreememfor 

lands  to  Dr.  Cockbum  by  an  indenture  of  the  4th  of  al««ewB8 

broken^  and  a 
Jiibf  1812,  wherein  be  also  covenanted  that  he  would  not,  verdict  ob- 

during  the  term,  erect  or  suffer  to  be  erected   any  ^^^^^^ 

buildings  whatever  on  that  part  of  the  property  lying  damages  for 

eastward  of  the  lands  thereby   demised,   under    the  Jjjj  Jh^in. 

penalty  of  5000/.,  to  be  paid  to  Dr.  Cockbum.  tiffin  the 

action  died 
before  the 
On  the  Sd  of  August  1825,  Jenkins  agreed  to  demise  judgment  was 

to  Parkinson  all  that  part  of  the  premises  comprised  in  ^  the  dar 

Portm€ai%  lease,  which  was  not  included  in  the  lease  to  ™ages  were 

CodAwmi  subject  to  a  covenant,  whereby  Parkinson  the  Court,  on 

undertook  to  indemnify  Jenkins  against  any  breach  of  ^^^^^^ 

the  covenant  contained  in  the  lease  to  Cockbum,  auves  for  spe- 

cific perform- 
ance of  the 
Parkinson  entered  into  possession  under  this  agree-  agreement,  re- 

fused  a  writ  01 

ment,  and  caused  houses  to  be  built  upon  the  land  neegeairegM 

referred  to  in  the  covenant  with  Dr.  Cockbum^  where-  <<>'  the 

amount, 
upon  the  latter  brought  his  action  against  Jenkins. 

That  action  was  defended  by  Parkinson^  who  suffered  a 

verdict  to  be  taken  against  him  for  5000^,  subject  to  a 

B  3  reference 
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1833.       refieieDoe»  whereby  the  damages  were  erentoaUy  re* 
-    '  dnced  to  1500L,  together  with  the  sum  of  4001.  for 


JemUtu  was  afterwards  obliged  to  pqr  the  ISOOt. ; 
and  not  being  aUe  to  obtain  the  money  from  Partuuoii* 
he  broogfat  his  action,  and  obtained  a  verdict  over 
against  him  Snt  ISOOL  as  damages^  and  4002.  as  costs* 
subject  to  be  reduced  on  faYatinn, 

JenHns  shortly  afterwards  died,  and  the  costs  not 
haTing  been  then  taxed  or  the  judgment  perfected,  in 
consequence^  as  was  alleged,  of  the  conduct  of  Parkin^ 
9om*s  attomq^  in  keeping  back  the  papers,  hb  personal 
representatires  found  tfaemselTes  unable  at  law  to  take 
adrantage  of  the  Terdict  in  his  frnior,  and  they  there- 
iqpon  filed  dieir  bill  i^ainst  PuUmwm  tar  a  spcrifir  per- 
ibfmanoe  of  the  i^^reement  of  the  3d  of  Ampatj  1825. 
The  bill  set  out  rerj  fuDy  the  drcnm&tances  already 
stated,  and  it  also  pnyed  that  in  the  mranfimf^  and  till 
a  spcrifir  peHbrmance  diould  be  decreed,  a  writ  of 
me  opBtf  r^wo,  maiked  widi  the  sum  of  ISOOiL,  might 
issue  wainst  the  Defendant. 


On  an  appKririon  made  in  the  vacatkn,  the  Lord 
Chancellor  granted  the  writ,  and  the  Defendant  haTing 
sttbseqoentlT  pnt  in  Ins  answer,  ahuiin  he  dEstinctly 
and  puMtifely  denied  the  allegations  i^gainst  him  with 
reycct  to  the  deilay  in  perfectnig  the  jnqgnienl,  a  motion 
was  now  made  on  his  behalf  that  the  writ  of  me  exeai 
m^^  be  dfischaiged. 


Mr*  Agyi  and  Mr  Oaarfif,  far  the 

ItisM  fittdhBJhed  princ^de  that  a  ne  cmf  wiU  not 
be  grnaud  esneft  far  an  eqaitihfe  debt  actnaDy  due ; 
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King  V.  SmUh{a\  Ex  parte  Buncombe  {b)^  Amsinck  v.        1838. 
JBarklay{c)f  Whitehouse  ▼.  Partridge  (d)\  whereas  here     ^ .    -      ' 
the  alleged  debt  being  the  amount  of  damages  recovered  r. 

in  an  action  for  the  breach  of  covenant,  it  is  a  purely    ^^^^^^^* 
\eglBl  demand,  and  if  lost  by  the  death  of  the  Plaintiff 
at  law,  before  the  judgment  was  perfected,  may  still  be 
recovered   by  a  new  action.      Blaydes  v.  Calvert  (e)^ 
where  a  writ  of  ne  exeat  was  refused  on  a  bill  for 
specific  performance  of  an  agreement  to  give  a  bill  of 
exchange  to  secure  the  debt  of  a  third  person,  is  exactly 
in  point     The  accidental  circumstance  by  which  the 
effect  of  the  verdict  has  been  lost  in  this  instance  does 
not  give  a  jurisdiction  to  the  Court,  and  even  if  it  did, 
that  would  not  alter  the  legal  character  of  the  debt 

Upon  the  frame  of  the  present  bill,  besides,  it  is  quite 
impossible  to  sustain  the  writ.  The  Defendant  has 
never  accepted  a  lease,  and  the  matter  still  rests  in 
Jieri^  the  contract  being  for  a  future  lease,  in  which 
a  covenant  of  indemnity  is  agreed  to  be  inserted.  The 
Plaintiffs  come  into  equity  for  a  specific  performance 
of  the  agreement ;  in  other  words,  to  have  a  lease  exe- 
cuted which  shall  contain  the  particular  covenant  in 
question.  They  do  not  ask  of  this  Court  to  take  upon 
itself  the  jurisdiction  of  assessing  and  awarding  damages, 
a  jurisdiction  which  their  counsel  well  knew  could  not 
be  maintained.  They  confine  themselves  simply  to 
the  proper  equitable  relief;  the  only  relief  which  they 
can  obtain  upon  this  bill,  and  which  they  will  obtain, 
almost  as  of  course,  by  a  decree  referring  it  to  the 
Master  to  settle  the  terms  of  a  lease  upon  the  basis  of 
the  agreement     But  though  such  b  the  frame  of  the 

suit, 

(a)  1  Dich.  82.  (<Q  3  Swan.  565. 

(6)  2  Dkk.SOS.  CO  37. 4*  FT. 811. 

if)  8  F€».  594. 

B  4 
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1 893.        8uit>  the  writ  proceeds  on  a  very  different  soppositioD  — 
that  this  Coart  will  give  damages  for  the  breach  of 
V.  covenant ;  and  aocordii^y  the  writ  is  marked  with  the 

PAmnNfoN.  ^Q,  which  the  verdict  of  a  jury  had  ahready  awarded  on 
diat  aoooont  The  payment  of  that  sum,  however, 
forms  no  part  of  the  rdief  sought  by  the  bill;  nor 
could  the  bill  be  so  framed  as  to  include  such  relief 
without  becoming  open  to  a  demurrer ;  for  the  cases  of 
Denton  v.  Sieaxartj  and  Greerutwiyv.  AdanUf  in  which  this 
Court  has  taken  upon  itself  to  assess  and  award  com-* 
pensation  in  the  nature  of  damages  for  breach  of  contract, 
have  been  over-ruled  by  Lord  Eldon  in  Todd  v.  Getf  and 
are  no  longer  law- 
Sir  E.  Sugden  and  Mn  Stuart^  contra. 

According  to  the  agreement  between  Jenkins  and 
Parkinson^  the  latter  was  to  accept  a  lease  containing  a 
covenant  to  indemnify  Jenkins  against  his  liabilities  to 
Cockburti,  The  Plaintifis,  as  representing  Jenkins^  have 
now  an  indisputable  right  to  call  upon  Parkinson  for  a 
specific  performance  of  his  agreement ;  and  their  bill  is 
properly  framed  for  this  object  But  previously  to  the 
filing  of  the  bill,  a  breach  had  been  committed  in  one 
respect  against  the  covenant  in  the  contract,  (which,  be 
it  observed,  is  large  enough  to  cover  every  possible 
breach),  and  as  the  damages  have  been  ascertained  by 
means  of  an  action,  and  as  a  complete  performance  in 
specie  is  no  longer  possible  in  respect  of  the  covenant, 
which  was  broken  before  the  Court  was  called  to  in- 
terpose, a  court  of  equity  will  give,  as  a  part  of  the 
relief  incident  to  the  suit,  and  as  the  best  substitute  for 
the  thing  actually  contracted  for,  the  amount  of  com- 
pensation declared  by  a  jury  to  be  a  just  equivalent  for 
the  injury  sustained.  The  Defendant  is  bound,  and  in 
equity  compellable  specifically  to  perform  his  contract 

in 


k 
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io  every  part :  one  material  part  of  the  contract  is        1839. 

the  covenant  under  which  the  Plaintiffi  are  entitled  to 

an  indemnity  from  Parkinson^  as  well  in  respect  of  the 

breach  that  has  already  taken  place^  as  of  all  future    ^^^^^^^^ 

breaches  of  the  covenant ;  and  the  value  of  the  indemnity 

in  the  former  case,  which  forms  an  integral  portion  of 

the    qiedfic    performance   to  be  decreed,  is  exactly 

measured  by  the  amount  of  the  damages  assessed  at  law ; 

and  the  payment  of  that  amount,  therefore^  is  sub- 

stantiaily  included  in  the  relief  which  b  prayed  by  the 

present  bill.    The  drcumstance  that  a  verdict  has  been 

recovered  for  the  IBOQL  does  not  change  the  nature  of 

the  debt    That  debt  is  equitable  merely,  and  ought 

to  be  considered  as  standing  on  the  same  footing  with 

the  price  agreed  to  be  given  for  the  purchase  of  an 

estate.    It  will  hardly  be  contended  that  a  vendee  may 

not  file  a  ImU  in  equity  for  the  amount  of  the  purchase 

money,  and  obtain  a  ne  exeat  on  such  a  bill,  although 

all  the  spedfic  performance  he  could  ultimately  have 

would  be  simply  the  payment  of  the  money,  (a) 

It  is  an  error  to  suppose  that  there  is  any  general 
rule  forbidding  a  party  to  come  into  equity  for  damages. 
Besides  the  familiar  instance  of  a  bill  by  the  vendee  of 
an  estate,  there  are  several  cases,  like  Denton  v.  Stemart^ 
where  the  Court,  in  order  to  do  complete  justice  between 
the  parties,  and  avoid  the  necessity  of  sending  them  to 
law,  has  directed  references  to  the  Master,  for  the  purpose 
of  assessing  the  amount  of  compensation ;  the  principle 
being  that  where  the  main  object  is  strictly  of  equit- 
able cognisance^  the  Court  will  not  give  the  remedy  by 
piecemeal,  but  will  itself  deal  with  the  whole  subject- 
matter  of  the  suit.    All  the  cases  referred  to  on  the  other 

side 

(a)  Ri^fnei  v.  Wjf$e,  3  Mer.  479.     Soehm  v.   Wood,  1  T.  ^ 
ff«ff.382. 
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1833.        side  are  cases  where  there  was  a  good  debt  at  law,  and 
^j  /  therefore  they  do  not  touch  the  present  question. 

V, 

Parkinson.  — — — — — ^— — 

Nov,  25. 

Tfie  Lord  Chancellor. 

The  bill  filed  by  the  executors  has  plainly,  though 
covertly,  this  object — ^to  obtain  the  costs  of  their  testator's 
action  against  Parkinson^  which  costs  are  otherwise  likely 
to  be  lost  The  Plaintifis  have,  by  the  death  ofjenkins^ 
lost  the  benefit  of  his  verdict,  and  though  a  new  action  may 
be  brought  at  law  upon  the  covenant  of  indemnity,  and 
though  in  that  they  will  be  enabled  to  recover  the  sum 
of  1500/.  paid  by  the  testator  on  Dr.  Cockbuni*s  action 
against  him,  together  with  the  costs  of  that  action,  they 
will  not  be  able  to  recover  the  costs  of  the  action 
brought  by  the.  testator  against  Parkinson^  and  in  which 
the  judgment  was  not  perfected  when  Jenkins  died. 
Whether  or  not  the  Court  of  King's  Bench  would 
allow  them  to  enter  up  judgment  nunc  pro  tunc  upon 
this  verdict,  if  they  could  prove  that  the  delay  and  loss 
of  the  judgment  were  occasioned  (as  is  alleged)  by 
Parkinson^s  attorney  wilfully  keeping  back  the  papers, 
and  obstructing  the  taxation  of  costs,  is  another  question; 
though  I  incline  to  think  that  no  such  relief  could  be 
given  them,  and  that  therefore  the  costs  of  the  testator's 
action  are  gone. 

But  have  the  executors  a  right  on  that  account  to 
come  here,  and  having — ^whether  by  the  testator's  laches, 
or  through  the  conduct  of  the  Defendant's  attorney,  is 
immaterial — lost  the  fruits  of  their  testator's  verdict,  to 
call  upon  this  Court  to  treat  their  claims  as  equitable,  and 
give  them  relief?  It  may  be  a  sufficient  answer  to  say 
that  such  is  not  the  prayer  of  their  bill.  The  bill  sets  forth 
the  agreement  with  Parkinson^  whereby  the  latter  under- 
took 


Jenkins 

V. 
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took  to  build  upon  the  demised  premises,  and  to  save  the  1 833. 
testator  harmless  against  the  breach  of  covenant  which 
such  building  might  occasion,  and  it  prays  a  specific  per- 
formance of  the  agreement  To  what  would  that  per-  P^»"n«>h. 
formance amount?  To  compelling  Parkinson  to  build, 
and  also  to  save  harmless  the  representatives  of  Jenkins : 
in  other  words,  to  perform  his  covenants.  The  Court 
will  compel  him  to  execute  a  lease  with  covenants,  which 
he  had  agreed  to  make;  but  not  to  do  the  thing  which 
those  covenants  had  bound  him  at  law  to  do»  under 
pain  of  being  sued  for  the  breach.  But  even  if  the 
Court  could  compel  him  to  the  thing  covenanted,  there 
is  no  covenant  to  pay  that  which  has  been  lost  by  the  tes- 
tator's death,  viz.  the  costs  of  his  action.  If  there  were  any 
such  covenant,  the  executors  would  not  be  remediless  at 
law ;  they  could  proceed  for  those  costs  as  well  as  for 
the  \600Lf  and  the  costs  of  the  action  against  Jenkins* 

But  suppose  the  bill  had,  as  has  sometimes  been 
attempted,  distinctly  prayed  performance,  or  compensa- 
ation  for  non-performance,  or  had  prayed  compensation 
for  the  breach,  under  the  covenant  of  indemnity,  it 
would  then  have  asked  that  the  damages  might  be  as- 
certained by  an  issue,  or  by  a  reference  to  the  Master, 
which  was  the  course  pursued  in  Denton  v.  Stewart 
and  Greenamay  v.  Adams  (a).  The  Plainti£&  cannot  be 
in  a  b^ter  position  than  if  their  bill  had  taken  that 
form ;  for,  unless  the  damages,  or,  as  they  would  call 
it,  the  compensation,  to  give  it  a  less  legal  and  more 
equitable  aspect,  can  be  so  ascertained,  the  relief  cannot 
be  awarded. 

In  Todd  V.  Gee{b)  the  question  was  raised,  whether  a 
party  was  entitled  to  satisfaction  by  way  of  damages  for 
the  non-performance  of  an  agreement,  to  compel  the 

execution 

(«)  IS  rw.395.  W  17  Vei.tlZ. 
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1835. 


csecotioo  of  which  the  rait  was  institiiled,  and  Lord 
Bldam  there  hdd,  that,  unless  in  Tery  paiticiilar  dr- 
comstanoes,  the  par^  was  not  ao  entitled*  IfisLmrdship 
did  not^  in  express  terms,  o?er>nile  Denian  t.  Stewart^ 
bnt  he  did  eveiy  thing  short  of  denying  it  to  be  law ; 
and  it  was  strongly  represented  at  the  bar  to  be  a 
rion  made  nnder  the  pressure  of  strong  daims 
but  one  whidi  should  have  been  forgotten  as  soon  as  it 
was  pronounced.  In  Greetune^  v.  Adams{a\  it  was 
admitted  to  be  the  sditary  audiori^  for  the  point,  and 
though  it  was  there  ftdlowed,  because  the  Blaster  of  the 
Rolls  said  he  would  not  over^rule  what  Lord  JBosii^had 
decided,  yet  he  most  reluctandy  adopted  it;  and  in  a 
subsequent  case  {p\  expressing  the  great  doubts  he  had 
felt  of  its  authori^  in  Greenawmf  t.  Adorns^  he  refused 
to  ftdlow  it  a  second  time.  The  current  of  all  the  pre- 
vious authorities  against  it,  to  idiich  Lord  EUkm  refers 
in  Todd  v.  Gee^  may  therefore  be  considered  as  restored 
aftar  a  temporary  and  dubious  interruption,  and  it 'may 
now  be  affirmed  that  those  two  cases  are  no  l<Higer  hw. 


But  even  if  they  were  law,  and  if  this  Courts  enter- 
taining such  a  suit,  could  refer  it  to  the  Master  to 
ascertain  the  compensation  due  for  nonhperfermance  of 
an  agreement,  or  for  breach  of  a  covenant,  it  by  no 
means  follows  that  a  ne  exeat  should  issue  on  the  filing 
of  the  bilL  For  what  sum  is  the  writ,  in  sudi  a  case^ 
to  be  marked?  This  question  occurs  in  the  outset: 
and,  as  was  said  by  Lord  ThwrUm  in  another  case(c), 
the  impossibility  of  answering  it  in  any  way  but  one^ 
—that  the  sum  must  be  left  to  the  discretkm  of  the 
Court,— seems  to  be  an  insurmountable  objection. 
Nor  will  it  do  to  say  that  \6O0L  were  found  due  by  a 

juiy. 

(a)  12  Ve$.  395.  (c)  Coglar  v.   Ca^^   1  Va. 

(h)  GwUHm  y.  Stone,  14  Vet.     jun.  94. 
128. 
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jnry.     That  sum  was  found  due  by  way  of  damages;       18S8. 

and  the  Court,  if  it  has  jurisdiction  at  all,  must  begin 

the  inquiry  at  if  the  matter  were  fresh,  must  satisfy       *"%? 

itsdf  in  the  usual  way,  and  cannot  assume  that  the    P^^k^^^* 

compensation  awarded  before  was  the  just  measure  of 

the  injury  sustained. 

But  is  it  necessary  to  decide,  in  this  stage  of  the 
proceedin(B^  whether  or  not  the  relief  sought  is  within' 
the  proTince  of  this  Court  ?  If  it  be  not,  cadit  gutestiom 
But,  thonc^  it  be,  has  the  party  a  right  to  the  writ  he 
has  obtained  ?  I  hold  that,  where  the  equity  is  clear, 
though  the  ftcts  may  be  in  dispute,  the  allegation  of  the 
debt  oo  oath,  or  the  swearing  to  belief  of  a  balance  due^ 
may  entitle  the  party  to  a  writ,  in  order  that  he  may 
hold  the  debtor  to  bail;  but  that,  where  the  equity  ia 
matter  of  grave  doubt,  howey^r  specific  his  all^^ation 
of  ddit  may  be^  he  shall  not,  generally  speaking,  have  his 
writ;  at  least,  I  am  not  aware  of  a  n^  esceat  having  been 
issued  under  any.  such  serious  doubts  of  the  equitable 
jurisdiction. 

But  there  is  here  a  consideration  which  disposes  of 
the  case  at  once.  It  is  not  denied  that  the  party  has 
his  remedy  at  law.  The  verdict  obtained  b  gone  — 
gone^  it  may  be^  by  the  laches  of  the  Plaintiff  in  the 
suit,  or  it  may  be  by  the  alleged  contrivance  of  the 
Defendant's  attorney;  although,  it  may  be  observed,  in 
passing,  tjiat  ^lo.such  contrivance  could  have  eluded  the 
justice  of  the  Court  of  King's  B»ch  for  six  hours,  had 
the  FUuntiff  nsed  due  diligence.  However,  be  the 
fiiult  wbere.it  may,  the  verdict  is  gone^  and  the  Plaintiff's 
executors  cannot  use  it  They  may,  therefore,  bring 
an  action  again ;  and  whether  they  can  hold  the  Defend- 
ant to  bail  or  not,  is  immaterial,  though  it  is  not  add 
why  they  cannot    If  he  has  already  been  arrested,  that 

of 
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183S.        of  itself  is  a  conclusive  answer  to  the  application  for  a 
^  -    '  ne  exeat ;  if  not,  no  reason  is  given  why  he  may  not  be 

o.  arrested  now  in  a  new  suit.     But  the  writ  is  strictly 

Fabkinson.  confined  to  cases  where  the  party  has  no  remedy  at  law, 
unless  in  the  excepted  cases  of  a  decree  obtained  for 
alimony,  and  of  a  balance  sworn  to  upon  an  account. 
All  the  authorities  are  against  stretching  this  exception. 
In  Raynes  v.  Wffse{a\  Lord  EUbn  plainly  considered 
that  he  could  not  grant  the  writ  on  allegation  of  a  sum 
due  on  an  agreem^it,  the  performance  of  which  was 
resisted,  althougn  he  decided  upon  another  point, — the 
previous  holding  to  bail  at  law.  In  Ex  parte  Dunr- 
ambe{b)f  the  demand  being  legal,  though  there  was  an 
obstacle  in  the  way  of  sumg  at  law,  the  writ  was  refused* 
So  it  was  in  Gardner^s  case  (c),  where  the  demand  was 
l^al;  but  the  party  could  not  be  held  to  bail.  In 
Blajfdes  v.  Calvert  (//},  where  the  suit  was  for  perform* 
ance  of  an  agreement  to  give  security  for  a  third  person's 
debt  by  way  of  acceptance  for  a  given  sum.  Lord  Eldon 
after  full  consideration  refused  the  writ  There^  as  here, 
it  was  suggested,  that  the  party  could  not  be  held  to  bail 
at  law;  but  Lord  Eldon  said  that  was  no  matter  for  his 
consideration.  It  is  needless  to  go  through  the  other 
cases,  which  are  more  familiar;  but  two  valuable  notes  of 
Lord  EldorCs  remarks  on  the  subject, — one  in  Paresis 
case,  in  1801,  communicated  by  Mr.  Bell^  the  other  in 
Butler  V.  Dorant^  in  1809,  communicated  by  Mr.  Cooke^ 
"-^are  to  be  found  in  the  last  edition  of  Mr.  Beame^s 
treatise  (e) ;  and  they  shew  the  clear  opinion  of  that 
most  learned  Judge  to  be  against  issuing  the  writ  in 
circumstances  much  more  favourable,  and  much  more 
akin  to  the  ordinary  case,  than  those  alleged  upon  the 
present  occasion. 

The 

{a)  9  Mer.  472.  (d)  SJ.^  W.  Sll. 

(6)  S  IMt.  SOS.  (e)  Seamet'i  View  of  the  Writ 

(e)  15  Ves.  444.  ^  Ke  Exeat  Regno^  pp.  47, 52. 
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The  order  must,   therefore,   be  discharged.      But,        16SS. 

ooDsidering  the  length  of  time  that  the  Defendant  has  ^   ■  *  •' 
delayed  making  this  application,  and  the  great  hardship  «. 

of  the  Plainti£&'  case,  who  must  needs  lose  their  costs  at  P^»"»«ow- 
law  of  the  second  action,  I  shall  direct  the  costs  of  the 
motion  to  be  costs  in  the  cause. 


HOME  V.  PILLANS.  i^or.i9»2o.85. 

^I^HE  will  of   William   Mitchell  contained,   among  Bequest  to  a 

-■■    others,  the  following   bequest:  —  "  I  give  and  Sf.S^ 

bequeath  to  my  nieces  Catherine  and  Mary^  the  sisters  should  attain 

of  the  sud  David  and  John  Home^  the  sum  of  2000^.  h^  K^'e^aml 


sterling  each,  when  and  if  they  should  attain  their  ages  ^l»rate  use; 

aDu  in  case  or 

of  twenty-one  years,  and  which  said  legacies  to  my  said  her  death, 
two  nieces  I  give  to  them  for  their  and  each  of  their  ^^""P  ^^^' 
own  sole  and  separate  use^  free  firom  the  debts  or  con-  share  to  goto 
trd  of  their  or  either  of  their  husbands ;  and  in  case  of  Hd^^7« 
the  death  of  my  said  nieces  or  either  of  them  leaving  an  absolute 
children  or  a  childj  I  give  and  bequeath  the  share  or  iJL^t^  on  h& 
shares  of  soch  of  my  said  nieces  or  niece  so  dying  unto  attaining 
thdr  or  her  respective  children  or  child/'    The  residuary 
daose  of  the  will  gave  the  residue  of  the  testator's  personal 
estate  to  trustees^  upon  trust  for  his  nephew  William 
C.  MaqfXenony  to  be  transferred  and  paid  to  him  when 
and  if  he  should  attain  the  age  of  twenty-one ;  and  it 
then  proceeded  in  these  words : — **  And  in  case  of  his 
death  under  that  age,  then  to  my  said  nephews  Diwid 
and  John  Home  and  to  my  said  nieces  Catherine  and 
MaryHome^  in  equal  shares  and  proportions ;  the  shares 
of  my  sud  nieces  to  be  enjoyed  by  them  respectively  for 
ihdr  respective  livei^  for  their  own  sole  and  separate 

use. 
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mei  free  from  the  d^ts  or  control  of  thdr  respective 
husbandsy  and  on  their  death  the  share  of  each  of  them 
to  go  to  their  req>ective  children ;  the  children  of  each 
to  take  the  share  of  th^r  respective  parents  equally." 

The  Master  of  the  Rolls  held  that  the  interest  taken 
by  each  of  the  testator's  nieces  in  the  20001.  legacy  did 
not  become  absolute  on  their  respectively  attaining  the 
age  of  twenty-one,  but  continued  to  be  subject  to  an 
executory  bequest  over  in  the  event  of  their  leaving 
children  living  at  their  death;  and  an  appeal  was 
brought  from  that  decision* 

Sir  £•  Sugden  and  Mr.  Mocre^  for  the  appeal^  con- 
tended that,  upon  the  true  construction  of  this  will,  the 
testator  must  be  considered  as  having  given  to  his 
nieceS)  when  they  came  of  age,  an  absolute  interest  in 
their  respective  l^cies.  There  was  a  gift  of  the  corpus 
of  the  fund  to  the  nieces ;  and,  in  case  of  their  death, 
that  is,  their  death  imder  twenty-one,— -for  their  deaths 
at  some  period  or  other,  was  not  a  contingedqr,  but 
a  certain^,  and  for  which  therefore  a  testator  would  not 
naturally  provide, —before  their  l^cies  vested,  then 
over  to  their  children,  if  they  had  any,  the  intention 
being  that  the  children  should  stand  in  the  place  df 
their  parents,  and  take  the  bequests  which  would  other- 
wise have  lapsed. 

The  authorities,  all  of  which  were  consistent  with 
this  construction,  might  be  ranged  into  two  classes: 
they  were  either  cases  where  the  property  was  be- 
queathed to  one  person,  and  there  was  then  a  bequest 
in  case  of  his  death  to  another,  which  was  held  to  be  a 
substitutionary  gift  to  the  second  in  the  event  of  the  first 
dying  in  the  testators  lifetime,  or  the  bequest  was  to  the 
l^tee  at  a  specified  period,  and  then  the  death,  in  the 

event 


CASES  IN  CHANCERY.  17 

erent  of  which  there  was  the  gift  over,  was  construed 
Bs  a  death  before  that  period,  when,  by  the  terms  of  the 
bequest  the  interest  was  to  become  vested.  The  case  at 
bar  fell  within  the  latter  description,  and  was  to  be 
decided  upon  the  same  principle  as  Slade  v.  Milner  (a), 
Hinckley  v.  Simmons  (i),  Ommaney  v.  Bevan  (c),  GaUand 
V.  Leonard  (rf),  HetDcy  v.  McLaughlin  {e)  and  Doe  v. 
Sparrow,  (g)  IF  the  testator  had  meant  to  restrict  his 
nieces  to  a  mere  life  interest  in  their  legacies  (and  the 
construction  contended  for  on  the  other  side  would 
really  leave  them  no  more),  he  knew  perfectly  well  how 
to  have  done  so,  and  would  have  expressed  himself 
in  the  same  unequivocal  language  as  he  used  in  the 
residuary  clause. 

Mr.  Kinderdey  and  Mr.  SoUaUj  contra. 

The  gift  to  the  nieces  in  the  residuary  clause  Ls 
dmply  for  their  lives,  and  is  expressed  in  accurate  and 
unambiguous  language.  But  the  terms,  in  which  the 
2000/L  legacies  are  given,  confer  a  very  different  and 
much  larger  estate :  not  indeed  an  absolute  interest,  but 
an  interest  which  will  become  absolute  and  indefeasible 
in  the  event  of  their  dying  without  leaving  children,  and 
disposable,  therefore,  in  that  event  by  the  deed  or  will 
of  the  legatees.  It  is  admitted  that  in  form  and  sub- 
stance this  would  be  a  good  executory  bequest;  for 
whenever  a  testator  bequeaths  property  to  a  person  in 
words  which  import  an  absolute  gift,  and  then  goes  on 
to  provide  that,  upon  the  happening  of  a  certain  event, 
the  property  shall  go  over  to  another,  if  the  event 
specified  be  within  the  legal  limits  as  to  time,  the 
ulterior  g^ft  is  supported  as  a  valid  executory  bequest. 

That 

{a)  4  Mad.  144.  (d)  1  Stoan.  161. 

(i)  4  Ves.  160.  {e)  1  Price,  864. 

(c)  18  Vet.  891.  \g)  13  Eoit,  359. 

Vou  II.  C 
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ISSSm  That  is  precisely  the  case  here;  the  original  gift  purports 
HoMB  to  be  to  the  nieces  absolatdy,  when  and  if  tbey  attain 
twentjr-one;  and  then  follows  a  provision  that  in  case  of 
the  death  of  either,  leaving  children,  (a  contingency 
which,  as  it  must  be  determined  within  the  period  of 
lives  in  being,  is  not  too  remote),  her  l^acy  shall  go  to 
her  children. 

It  is  said,  however,  that  the  testator's  intention  was 
different ;  that  he  meant  to  bequeath  the  2000L  to  his 
nieces  absolutely  at  twenty-one,  and  in  case  of  their  death 
under  that  age,  then  to  their  children,  should  they  leave 
any.  But  to  that  the  answer  is,  that  he  has  not  said  so: 
the  will,  as  it  stands,  is  complete  and  intelligible,  and  the 
proposed  inserdon  of  the  words,  *^  in  case  of  their  death 
under  twenty-one,^  would  in  truth  impose  a  condition 
on  the  gift  neither  to  be  found  in  the  instrument  nor 
required  by  the  sense.  In  all  the  instances  in  which 
the  expression  ^  in  case  of  death  **  has  been  held  to 
import  substitution  and  not  limitation,  the  death  referred 
to  is  that  of  the  l^atee  either  in  the  lifetime  of  the  tes- 
tator or  of  a  preceding  tenant  for  life;  but  here  the 
death  allied  to  be  intended  is  that  of  the  l^atee  after 
the  testator,  and  before  she  had  acquired  any  vested 
interest.  None  of  the  authorities  cited  touch  the 
present  question ;  for  it  is  not  disputed  that,  generally 
speaking  where  a  bequest  is  made  to  A.  absolutely,  and 
in  case  of  his  death  to  B^  or  to  A.  for  life,  with 
remainder  to  C.  and  in  case  of  C/s  death  to  B^  the 
event  on  which  B,*s  substitutional  legacy  is  to  accrue  is 
the  death  of  A.  in  the  lifetime  of  the  testator  in  the  one 
case,  and  of  C.  in  the  death  of  the  tenant  for  life  in  the 
other.  Even  upon  this  point,  the  decisions  have  been 
by  no  means   uniform :    NcAclan  v.   NeUigan  (a)  and 

Ikmglas 
(ff)  1  Mro.  C.C.  489.;  and  see  JWm^t.  Sndom^  ib.393. 
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Douglas  V.  Chalmer  (a),  where  the  words  "  in  case  of  18SS. 
death,''  were  held  to  refer  to  the  death  of  the  legatee  at 
any  time^  shew  that  there  is  no  positive  rule,  and  that 
the  whole  instrument  must  be  closely  looked  to  in  order 
to  ascertain  the  probable  intent.  Now  here  in  the  re- 
siduary clause^  where  the  testator  did  contemplate  the 
contingency  of  death  under  twenty-one,  he  has  taken 
special  care  to  express  it ;  and  the  argument  therefore 
to  be  drawn  from  that  clause,  instead  of  being  favour- 
able to  the  appellant,  makes  strongly  the  other  way. 
Galland  v.  Leonard  {b)  was  a  case  under  very  peculiar 
circamstances,  and  was  determined  upon  the  intention^ 
as  it  was  to  be  collected  from  a  careful  consideration 
of  all  the  provisions  of  the  will. 


The  Lord  Chancellor,  afler  reading  the  two  pas-      •^w'-  25. 
sages  in  the  will  already  stated,  continued  as  follows: — 

I  do  hot  think  that  the  structure  of  the  residuary  clause 
throws  any  material  light  upon  the  other.  It  is  true^  that 
the  testator  there  shews  he  can  describe  the  contingency 
of  a  dying  under  age  in  apt  terms,  when  he  is  minded  so 
to  do;  and  hence  an  inference  is  drawn  in  favour  of 
the  construction  given  by  the  Master  of  the  Rolls  to  the 
first  clause.  But  it  is  also  true,  that  the  other  part  of 
the  residuary  clause  gives  a  most  accurate  description  of 
a  life  interest,  and  a  remainder  limited  upon  the  deter- 
mination of  such  interest;  from  whence  it  may  be  argued, 
that  had  he  intended  to  restrict  his  nieces  to  a  life  in- 
terest in  their  legacies,  he  would  not  have  left  his  inten- 
tion doubtful :  and  although  the  construction  put  on  the 
first  clause  does  not  suppose  the  gift  of  a  life  interest, 
but  an  absolute  gift  defeasible  on  the  death  of  the  legatee 

leaving 

{a)  2  r«f.  jun«  501.  (h)  1  Swm.  161. 
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leaving  children  living,  yet  it  may  fairly  enough  be  said, 
that  the  reversionary  interest  of  those  children  would  have 
been  otherwise  provided  for  by  the  testator,  who  framed 
the  residuary  clause,  had  he  meant  them  to  take  in 
succession  after  their  parents.  We  may,  therefore,  dis- 
miss the  residuary  clause,  as  not  making  more  for  the 
one  side  of  the  argument  than  for  the  other. 


I  have  considered  this  bequest  with  great  care,  and 
as  the  conclusion  to  which  I  have  come  differs  from  that 
of  his  Honor  the  Master  of  the  Rolls,  I  shall  state  the 
grounds  upon  which  I  have  formed  my  opinion ;  pre- 
mising that  I  should  feel  much  more  distrust  of  that 
opinion,  were  I  not  entirely  convinced  that  it  is  in  ac- 
cordance with  the  whole  current  of  decisions ;  that,  with 
perhaps  a  single  exception,  it  is  not  contradicted  by  any 
authority ;  and,  that,  upon  a  full  and  deliberate  view  of 
all  the  cases,  I  am  driven  either  to  reverse  the  judgment 
of  the  Court  below,  or  to  affirm  it  and  thereby  over-rule 
most  of  the  cases  in  substance,  and  some  of  them  in 
terms. 


Questions  of  this  kind  rest  more  upon  precedent  than 
principle.  The  Courts  have  adopted  certain  rules  of 
construction,  and  have  given  a  certain  sense  to  par- 
ticular expressions.  There  can  be  no  question  that  a 
bequest  to  any  person,  and  in  case  of  his  death  to  an- 
other, is  an  absolute  gift  to  the  first  legatee  if  he  survives 
the  testator:  and  this,  whatever  be  the  form  of  expres- 
sion, as  ^*  if  he  die^"  <<  should  he  happen  to  die,"  *^  in 
case  deatli  should  happen  to  him,"  and  so  forth.  Tlie 
event  here  contemplated  being  so  inevitable  that  it  can- 
not be  deemed  a  contingency,  the  Courts  have  held  that 
something  else  must  be  intended  than  merely  to  pro- 
vide for  the  case  of  the  l^atee  dying  at  some  time  or 
other :  and  have  said,  that  they  will  rather  suppose  the 

testator 
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testator  to  have  contemplated  and  provided  for  the  case  1833. 
of  the  legatee  dying  in  his  own  lifetime ;  and  so  have 
read  those  words  as  if  they  had  been,  '^  in  case  of  his 
death  during  the  testator's  lifetime,"  in  which  event 
alone  they  have  allowed  the  bequest  over  to  take  effect. 
The  inconsistency  of  treating  as  a  contingency  the 
event  of  all  others  the  most  certain  is  not  the  only  con- 
sideration which  has  swayed  the  Courts  in  seeking  for 
qualifications  to  restrict  the  generality  of  such  clauses. 
The  leaning  in  favour  of  vesting,  and  against  a  con- 
struction which  would  postpone  the  absolute  enjoyment, 
and,  indeed,  keep  in  doubt  and  suspense  the  nature  of 
the  interest  bestowed,  has  here,  as  in  other  branches  of 
the  law,  operated  powerfully  in  the  same  direction.  To 
cite  the  instances  in  which  the  fundamental  position  to 
which  I  have  referred  has  been  laid  down,  or  recognised 
and  acted  upon,  would  be  to  go  through  almost  all  the 
cases  upon  such  bequests,  from  the  case  of  Ijcmfidd  v. 
Sianeham^  in  Strange  {a)^  downwards.  But  there  is  a 
series  of  decisions  by  Sir  W.  Grants  in  which  he  con- 
stantly adhered  to  the  doctrine,  commented  upon  the 
other  cases,  and  reconciled  some  that  were  apparently, 
and  but  apparently,  at  variance  with  it,  which  may  be 
consulted  with  great  advantage  as  bringing  the  whole 
matter  within  a  convenient  compass.  I  allude  to  Turner 
V.  Moor  (i),  Cambridge  v.  Bous  (c),  Webster  v.  Hale  (d), 
Ommaney  v.  Beoan{e)i  and  more  particularly  to  the 
second  of  these,  Cambridge  v.  Bous.  That  was  a  be- 
quest to  two  sisters,  and  each  gift  was  coupled  with 
the  proviso^  that  in  case  of  the  death  of  one,  the  legacy 
should  devolve  to  the  survivor.  Both  were  held  clearly 
to  vest  absolutely  on  the  legatees  respectively  surviving 

the 

(a)  S  Str.  1S61.  d)  8  Vei,^\0. 

\b)  6  Vet.  SSI.  (0  18  Vet.  S91. 


(c)  8  Fm.  18. 


C  3 


St 


1833. 


Home 

V. 
FiLLAlfB. 


CASES  IN  CHANCERY. 

the  testator.  But  I  cite  this  case  as  much  for  the  powers 
fill  Yiew  which  Sir  William  Grant  takes,  in  his  luminous 
judgment,  of  the  other  cases,  as  for  the  decision  which 
he  there  pronounces.  That  no  difference  whatever  is 
made  by  the  circumstance  of  the  legatees  over  being  the 
children  of  the  first  taker  is  equally  beyond  dispute. 
Indeed,  this  was  the  case  in  Turner  v.  Moor^  and  in 
several  other  recent  cases,  particularly  in  Slade  v.  MiU' 
ner  (a),  decided  by  the  present  Master  of  the  Rolls. 


But  although  the  Courts  have  resorted  to  the  lifetime 
of  the  testator,  in  the  absence  of  any  other  period,  by 
reference  to  which  the  generality  may  be  restricted, 
this  construction  has  always  been  adopted  with  some 
reluctance,  founded  as  it  is  upon  a  supposition  which,  if 
not  violent,  is  yet  somewhat  strong,  inasmuch  as  the 
maker  of  a  will  does  not  naturally  provide  for  the  event 
of  his  surviving  his  legatees,  the  selected  objects  of  his 
posthumous  arrangements.  Such  a  construcdon  has, 
accordingly,  been  termed  *<  unnatural"  by  one  Chan- 
cellor, and  another,  Lord  Hardwicke^  has  traced  the 
origin  of  the  term  ^^  lapse,"  to  the  supposition  that 
the  possibility  of  the  l^atee  dying  in  his  lifetime  escaped 
the  observation  of  the  testator,  (ft) 

If  there  is  a  bequest  to  one  for  life,  and  after  his 
decease  to  A.^  and  in  case  of  AJs  death  to  his  child  or 
children,  or  to  £.,  the  contingency  is  held  referable  to 
the  lifetime  of  A.j  the  first  legatee,  and  the  bequest  over 
only  takes  effect  in  case  A,  dies  during  the  continuance 
of  the  life  estate ;  he  takes  absolutely  if  he  survives  the 
tenant  for  life.  This  was  precisely  the  case  in  Hervey 
V.  Maclaughlin  in  the  Exchequer  (c),  and  in  Galland  v. 

Leonard 

(a)  4  Mad.  144.  (c)  1  Price,  264. 

(6)  Ulrich  V.  Litchfield,  S  Atk. 
579. 
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Leonard  at  the  Rolls,  {a)  The  latter  was  shortly  this. 
A  bequest  to  the  widow  for  her  life,  and  on  her  death 
the  monies  to  be  divided  between  the  two  daughters, 
and  in  case  of  the  death  of  them  or  either  of  them 
leaving  a  child  or  children,  to  that  child  or  those 
children*  The  daughters  were  held  to  take  an  absolute 
interest  on  surviving  the  widow,  that  is,  the  clause  was 
read,  <^  in  case  of  their  death  during  the  lifetime  of  the 
first  taken''  It  is  hardly  necessary  to  remark  how  close 
this  case  comes  to  the  one  at  bar.  Indeed  the  two  cases 
cannot  be  distinguished  as  far  as  the  clause  goes,  for  in 
both  the  possibility  contemplated  is  the  same,  namely, 
the  death  of  the  legatee,  leaving  a  child  or  children,  and 
diat,  thongh  somewhat  less  vague  than  the  clause  ^'  in 
caae  of  death  "generally,  is  yet  held  to  describe  an  event 
too  well  defined,  and  therefore  receives  the  restriction  of 
the  first  taker's  life,  in  order  to  advance  the  period  of 
vesting^  and  to  terminate  the  interval  of  suspense  during 
which  it  must  remain  uncertain  what  amount  of  interest 
the  legatee  takes. 


18S9. 


It  may  thus  be  stated  as  a  general  proposition,  that 
where  the  bequest  over  is  in  case  of  the  legatee's  death, 
and  no  other  reference  can  be  made,  the  period  taken  is 
the  life  of  the  testator ;  but  where  another  can  be  found, 
tiiat  will  be  preferred,  to  avoid  the  supposition  of  the 
testator^s  having  contemplated  and  provided  against  a 
lapse.  A  preceding  gift  for  life,  or  other  interest  less 
than  the  absolute  property,  will  furnish  this  reference. 
But  this  is  not  the  only  means  of  restricting  the  gene- 
rality ;  and  a  direction  that  the  gift  shall  vest  at  a  given 
time,  afibrds  just  as  easy  and  as  natural  a  reference  as  a 
preceding  life  interest.  Thus  a  bequest  to  A.^  and  in 
case  of  his  death  to  ^.,  is  a  gift  absolute  to  A.^  unless  he 

dies 
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18S5.  dies  in  the  testator^s  lifetime.  A  bequest  toC.Sar  life, 
and  then  to  jL,  and  in  case  of  his  death  to  B^  is  a  gift 
absolate  to  A^  unless  he  dies  daring  CJa  life*  A  bequest 
to  A^  when  and  if  he  attain  the  age  of  twenty-one,  and, 
in  case  of  his  death,  to  J3.,  is  a  gift  absolate  to  A»  unless 
be  dies  under  age.  It  appears  impossible  to  doubt  that 
sach  would  be  the  natural  and  obvious  reading  of  the 
words  in  all  these  cases,  if  there  were  no  general  prin- 
cifdes  governing  the  legal  presumption  connected  with 
the  subject,  and  no  authority  of  decided  cases  imposing 
a  sense  upon  the  expressions. 

The  decisions  to  which  I  have  referred  are  upon  the 
subject  immediately  before  us.  But  a  similar  view  of 
the  matter  pervades  many  of  the  cases  upon  an  analo- 
gous point,  namely,  the  time  to  which  words  of  survivor- 
ship among  tenants  in  common  of  a  legacy  shall  be  taken 
to  relate,  whether  to  the  testator's  decease  or  to  the  dis- 
tribution of  the  fund,  or  to  some  other  time;  and 
although  upon  this  subject  the  series  of  cases  is  much 
less  unbroken,  and  there  are  some  not  to  be  reconciled 
with  others,  yet  it  may  be  observed  that  the  leaning 
towards  adopting  a  definite  period,  in  order  to  advance 
the  time  when  the  interest  shall  become  determinate,  has 
led  the  Courts  to  take  the  testator's  death,  where  no 
other  limit  could  be  found  except  the  period  of  distribo- 
tion,  as  in  Bindon  v.  Suffolk  (a),  Maberly  v.  Strode  {J}\ 
Perry  v.  Woods{c\  and  that  class  of  cases;  while  the  par- 
ticular circumstances  in  some  of  the  other  cases,  and, 
probably,  still  more,  a  disposition  to  avoid  the  suppo- 
sition that  the  testator  was  providing  for  the  case  of  his 
legatee's  predecease,  may  have  given  rise  to  the  deci* 
sions  which  followed;  I  allude  to  Brograve  v.  Winder  {it 

Danii 

(fl)  1  P.  Wmt.  96.  (c)  3  Ve$.  204. 

{fi)  3  Fes.  450.  (d)  2  Fes.  jun.  634. 
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1838.  ooDStruction  of  any  subsequent  clause  which  will  make 
it  consistent  with  the  intention  plainly  expressed  in  the 
preceding  part.  If  we  i*ead  the  latter  part  as  con- 
templating a  dying  at  any  time,  and  as  converting  the 
legatee's  interest,  from  an  absolute  interest  in  the  capital 
sum,  into  a  life  annuity  in  the  event  of  her  leaving  a 
child  at  her  death,  we  entirely  destroy  the  first  part  of 
the  clause,  which  provides  for  the  interest  vesting  at 
twenty-one.  According  to  this  construction,  she  has  at- 
tained her  age  of  twenty-one  in  vain ;  for  at  that  period, 
so  anxiously  pointed  out  by  the  will  as  the  time  when 
she  was  to  receive  the  sum  of  2000/.  sterling,  she  only 
acquires  the  chance  of  her  will  operating  upon  it  in  case 
she  dies  childless.  During  all  the  days  of  her  life  she 
has  no  more  control  over  it  after  twenty-one  than  she 
had  before.  It  appears  quite  clear  to  me  that  the  other 
construction  is  the  sound  one.  Having  first  provided 
for  the  legacy  vesting  when  the  legatee  is  of  age,  and 
secured  it  against  the  interference  of  others  in  the  event 
of  marriage,  the  testator  provides  for  the  case  of  the 
legate€^  dying  underage,  and  leaving  a  child  or  children; 
in  that  case  they  take  their  mother's  legacy,  because 
she  did  not  live  till  it  vested  in  her.  This  seems  the 
better  restriction  to  introduce,  and  more  in  accordance 
both  with  the  probable  intention  and  with  the  authorities, 
than  if  we  read  the  words  "  in  case  of  decease,"  as  re- 
ferring to  the  death  of  the  legatees  in  the  lifetime  of  the 
testator.  But  that  the  construction  adopted  below,  of 
death  at  any  time,  is  inconsistent  with  all  the  cases  from 
the  earliest  downwards,  I  feel  fully  assured,  and  shall 
now  proceed  to  shew. 

In  doing  so  I  have  no  occasion  to  refer  to  more  cases 
than  I  have  already  cited  in  support  of  the  construction 
which  I  put  upon  the  clause.  I  may  add,  however,  to 
the  judgments  of  Sir  W.  Grants  already  referred  to,  the 

case 
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case  of  King  v.  Tcn/hr{a)j  decided  by  Lord  jUxxttUey^  1893. 
where  the  bequest  was  to  a  son  when  he  should  attain 
the  age  of  twenty-three,  and  to  a  daughter,  with  a  pro- 
i^ion  securing  her  interest  during  coverture,  and  if 
either  child  should  die,  then  the  survivor  to  have  the 
share  of  the  other;  and  Lord  Alvanlet/f  in  declaring 
both  legacies  to  vest  absolutely,  the  one  at  twenty- 
three,  the  other  at  the  testator's  death,  dwells  much  on 
the  time  of  vesting  being  specified  as  to  the  son's  portion, 
and  shews  how  this  case  differs  from  others  which  have 
been  sometimes  supposed  to  throw  doubt  upon  the  doe- 
trine.  The  same  difference,  it  may  be  observed,  exists 
in  a  stronger  degree  in  the  present  case. 

Bat  it  may  be  fit  that  we  should  advert  to  those 
cases  which  have  sometimes  been  supposed  to  proceed 
upon  a  different  view.  A  little  attention  will  shew  that 
tiiese^  in  reality,  stand  in  no  kind  of  conflict  with  the 
others^  with  the  exception,  perhaps,  of  the  solitary  de- 
cision of  Lord  Douglas  v.  Cfudmer.  They  are  not 
nmooerous,  and  they  all  turned  upon  very  special  cir- 
curastances.  Thus  Billings  v.  Sandom  {b)  was  a  bequest 
to  ^  of  10002.,  and  in  case  of  the  legatee's  death  800/. 
to  JB.,  and  2002.  to  C.  The  manner  of  dividing  the 
sam  between  two,  in  unequal  portions,  might  perhaps 
be  thought  to  indicate  a  peculiar  contemplation  of  the 
legatees  over.  But  the  decision  did  not  go  upon  that. 
Lord  T^urlow  particularly  relied  upon  the  residuary 
clause^  which  expressly  gave  to  the  same  ^.  the  residue 
^  to  be  disposed  of  as  he  should  think  proper ; "  and 
his  judgment  plainly  rested  upon  the  contrast  between 
the  testator^s  expression,  when  he  clearly  intended  to 
give  her  the  absolute  interest,  and  his  expression  in 
giving  the  legacy  when  he  did  not  bring  out  his  mean- 
ing 

(«)  5  Ves.  806.  (b)  1  Bro.  C.  C.  595. 
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ing  distinctly.  That  this  was  the  ground  is  sufficiently 
clear  from  the  report ;  and  it  is  put  upon  this,  and  with 
approbation,  by  Sir  fV.  Grant  in  Cambridge  v.  Rous  (a), 
where  he  comments  upon  Lord  Thurlcrafs  decision. 

So,  too,  in  Naaian  v.  NeUigan  [l\  Lord  ThurUm  held 
it  to  be  clear,  from  the  very  peculiar  manner  in  which 
the  daughter  was  mentioned,  and  also  the  widow  (the 
legatee),  in  relation  to  the  daughter,  that  the  latter 
was,  at  all  events,  to  take  something;  and  the  only 
way  in  which  this  could  be  accomplished  was  by  giving 
effect  to  the  executory  bequest,  and  holding  the  death  of 
the  first  taker  to  mean  her  death  at  any  time.  This 
view  of  Lord  Thurl&afs  reasoning  is  approved  by  Sir 
W.  Grant  in  the  case,  so  often  referred  to,  of  Cambridge 
V.  Bous. 


There  remains  to  be  considered  the  case  of  Lord 
Douglas  V.  Chalmer  (c),  upon  which  it  may  first  of  all 
be  observed,  that  it  differs  from  the  present  case  in  this 
material  particular.  It  was  a  bequest  over,  in  case 
of  death  only,  without  any  limitation  to  be  derived 
from  a  preceding  life  estate  or  period  of  vesting  specified ; 
so  that  the  Court  had  only  to  choose  between  giving  effect 
to  the  executory  bequest,  and  supposing  the  testator  to 
have  had  in  view  a  lapse  by  predecease  of  the  first  taker. 
That  decision,  therefore,  might  well  stand  with  the  one  I 
am  now  making,  inasmuch  as  the  Court  is  not  here 
driven  to  elect  between  giving  effect  to  the  executory 
bequest,  and  holding  the  first  gift  to  vest  at  the  tes- 
tator's death,  but  has  the  other  course,  always  to  be 
preferred  where  the  will  leaves  it  open,  namely,  that 
of  taking  a  period  to  which  the  death  may  relate  other 

than 
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than  the  testator's  lifetime.  But  though  this  consider-  18S8. 
ation  removes  Douglas  ▼.  Chalmer  out  of  the  way  as 
r^;ards  the  present  purpose,  still  it  may  be  said  to  leave 
it  in  conflict  with  the  whole  of  the  decisions  where  the 
testator's  life  was  the  period  fixed  upon.  It  is  to  be 
considered,  therefore,  whether  there  be  not  peculiarities 
in  that  case  by  which  it  may  be  reconciled  with  the 
others,  or  something  in  the  decision  itself  which  may 
diminish  its  value  as  an  authority. 

The  question  arose  upon  the  gift  of  the  residue  to 
Lady  Douglas^  and  in  case  of  her  decease  to  her 
children.  Lord  Loughborough  relied  mainly  upon  the 
codicil ;  he  considered  the  manner  in  which  a  jewel 
was  there  given  to  Lady  Douglas  as  indicating  that  the 
testatrix  could  not  have  intended  to  give  her  the  absolute 
interest  in]  the  residue,  for  that  would  have  made  this 
part  of  the  codicil  superfluous.  He  also  relied  upon 
the  manner  in  which  the  codicil  provides  for  a  case  of 
predeceasing  the  testatrix,  which  is  done  in  very  express 
words,  **  if  A.  B.  should  be  dead  before  me,"  as  shew- 
ing that  such  predecease  could  not  have  been  in  her 
contemplation,  when  she  framed  the  legacy  to  Lady 
Douglass  and  when  his  Lordship  came  to  give  his  second 
judgment  upon  the  rehearing,  he  dwelt  upon  another 
circumstance  which  might  very  fairly  be  taken  into  the 
account;  namely,  that  giving  an  absolute  interest  to 
Lady  Douglas  was  giving  it  to  her  husband,  there  being 
no  sole  and  separate  use  provided  for,  which  it  seemed 
unlikely  the  testatrix  should  intend,  as  the  mention  of 
children  shewed  a  desire  that  they,  and  not  their 
father,  should  take.  It  needs  hardly  be  remarked  that 
those  peculiarities  on  which  Lord  Loughborough  relied 
belong  none  of  them  to  the  present  case ;  and  only  one 
of  them  (the  last),  to  any  of  the  other  cases.  That  they 
are  sufficient  to  reconcile  the  decisions  with  those  other 

cases 
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1833.  cases  is  perhaps  more  than  can  safely  be  affirmed; 
although  Lord  AlvarUey  and  the  other  Judges,  in  com- 
menting upon  the  case,  seem  to  think  that  they  go  a  great 
way  towards  effecting  such  a  reconcilement  The  2a;i- 
guage  of  Lord  Loughborough  certainly  cannot  be  so  re- 
conciled, especially  where  he  says  ^^  that  taken  by  them- 
selves the  words  admit  of  little  doubt ;  such  a  gift  im- 
plying naturally  that  the  parent  is  to  take  for  life,  and 
the  children  the  capital  at  the  parent's  death:"  a  pro- 
position in  the  very  teeth  of  all  the  authorities.  The 
observation  too  upon  Nondan  v.  Nelligan^  that  it  was  a 
much  stronger  case,  is  not  to  be  supported.  These  con- 
siderations certainly  lessen  the  authority  of  that  decision, 
in  so  far  as  it  may  be  in  conflict  with  the  others ;  but  a 
bias  appears  to  have  existed  in  the  learned  Judge's  mind 
towards  the  construction  which  he  adopted,  arising  from 
his  extra-judicial  knowledge  of  a  fact  not  in  the  cause. 
Lord  Douglas  had  been  married  before,  and  had  children 
by  his  first  wife ;  it  was  the  children  of  the  second  wife 
whom  the  testatrix,  their  grandmother,  plainly  meant 
to  favour,  and  yet  the  construction  which  would  give 
Lady  Douglas  an  absolute  interest,  by  giving  it  to  Lord 
Douglas^  brought  in  the  children  of  the  first  marriage 
equally  with  the  objects  of  her  bounty.  Lord  Loughs 
borough  very  fairly  admits  that  this  consideration  moved 
him ;  but  it  is  clear  he  had  no  right  to  regard  it.  Then 
it  must  be  remembered,  that  three  years  afterwards,  the 
same  learned  Judge  decided  Hinckley  v.  Simmons  (a)  ac- 
cording to  the  current  of  authorities,  and  without  any 
hesitation.  That  was  a  bequest  of  all  the  testatrix's  for- 
tune to  A.i  and  in  case  of  her  death  toB.  Lord  Lough- 
borough said  that  however  hard,  it  was  a  case  of  very 
little  difficulty,  and  he  cited  Ltrnfidd  v.  Stoneham  (i), 
but  made  no  reference  to  Douglas  v.  Chalmer;  from 

which 
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which  one  of  two  consequences   must  be  allowed  to        18S3. 
Mow;  either  that  he  did  not  adhere  to  his  former 
opinion;  or,  which  is  most  probable,  that  he  considered 
it  to  depend  upon  the  peculiarities  of  the  case,  and  not 
to  touch  the  general  rule- 
But  a  discrepancy  much  more  difficult  to  be  recon- 
ciled is   to  be   observed    between   the   decision  now 
under  appeal,  and  an  earlier  determination  of  the  same 
learned  Judge  who  pronounced  that  decision;   I   al- 
lude to  the  case  of  Slade  v.  Milner.  {a)      That  was  a 
series  of  bequests  to  different  persons,  chiefly  females, 
and  in  each  there  was  a  proviso  that  in  case  of  her 
death,  the  said  sum  should  be  divided  equally  among 
her  children.     The  residuary  clause  gave  the  residue 
to  three  persons,  among  whom  was  one  of  the  former 
l^tees,   and   added,   that  in   case   they  should  have 
departed  this  life  before  the  testatrix,  and  consequently 
before  the  will  took  place,  then  the  residue  was  to  go 
among  the  children  of  two  of  the  residuary  legatees,  and 
the  children  of  a  third  person  deceased.     His  Honor 
held  the  case  so  clear  against  the  executory  bequest  on 
the  death  of  the  legatees,  that  he  called  on  the  other 
party  to  support  it:  and  decided  that  the  natural  sense 
of  the  words  plainly  gave  an  absolute  interest,  and  that 
there  was  nothing  in  any  other  part  of  the  will  to  dis- 
turb this  inference.  Yet  the  residuary  clause  was  clearly 
so  framed  as  to  shew  that  when  the  testatrix  contem- 
plated the  predecease  of  legatees,  she  could  use  very 
precise  terms:   indeed  this  residuary  clause  affords  to 
the  full  as  strong  an  argument  in  favour  of  the  executory 
bequest,  as  that  on  which  Lord  Loughborough  relied  so 
much  in  Douglas  v.  Chalmer  :  and  it  is  remarkable  that 
the  case  with  which  this  last  comes  most  into  collision 
is  Slade  v.  Milner^  decided  without  any  doubt  by  the 

same 
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same  learned  Judge,  whose  present  decree  can  only  be 
supported  upon  the  authority  of  that  very  case,  or 
rather  of  the  language  of  that  very  case,  of  Douglas  v. 
Chalmer. 


I  am,  on  the  whole,  clearly  of  opinion  that  the  decree 
cannot  stand ;  that  it  gives  a  construction  to  the  will 
neither  consistent  with  the  natural  import  of  the  words, 
nor  borne  out  by  any  authority,  while  it  is  contradicted 
by  all  the  decisions  upon  the  point,  and  almost  all  the 
authority  upon  questions  of  a  similar  kind. 

The  judgment  must,  therefore,  be  reversed,  and  the 
nieces  of  the  testator  declared  to  take  an  absolute  in- 
terest in  their  legacies  of  2000/.,  upon  attaining  the  age 
of  twenty-one  respectively. 


Nov,  25* 

Whether  the 
S  W.  4.  c.  33. 
extendi  to 
Scotland, 
muere.    If  it 
does,  the  act 
is  discre* 
tionary  only, 
and  the  Court 
in  this  case 
refused  so  to 
extend  it. 


M'MASTER  V.  LOMAX. 

'MM'R.  COOPER  moved  for  an  order  that  an  attach- 
"^  "^  ment  might  issue  under  the  writ  of  the  sheriff  of 
Wtgtonshire^  or  other  proper  officer  in  Scotland^  against 
the  Defendants  Stewart  and  his  wife,  who  were  in 
contempt  for  want  of  an  answer. 

The  bill  sought  to  carry  into  effect  the  trusts  of  a 
will  relative  to  certain  real  estates  situate  in  Southwark^ 
of  the  rents  and  profits  of  which  Stewart  and  his  wife 
were  alleged  to  be  in  the  receipt,  their  place  of  residence 
being  in  the  county  of  Wigton.  Under  an  order  made 
by  the  Vice-Chancellor,  on  a  special  motion  that  service 
of  the  subpcena  together  with  a  copy  of  the  prayer  of 
the  bill  upon  the  Defendants  in  Scotland  should  be 
deemed  good  service,  Mr.  and  Mrs.  Stewart  were  served, 
and  an  appearance  was  entered  for  them.  They  after- 
wards 
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wards  took  out  two  orders  for  time,  which  bad  now 
expired. 

Mr.  Cooper  submitted  that  this  case  fell  within  the 
letter  as  well  as  the  spirit  of  the  recent  statute  2  W.  ^. 
c.  33.  That  statute  was  expressed  in  general  language, 
applying  in  terms  to  the  *^  United  Kingdom  of  Great 
Britain,^  and  making  no  exception  with  respect  to 
Scotland.  It  appeared,  moreover,  to  have  been  passed 
for  the  very  purpose  of  reaching  parties,  in  whatever 
part  of  the  realm  they  might  have  their  residence,  who 
were  in  the  enjoyment  of  real  estates  lying  within  one 
jurisdiction  while  their  place  of  domicile  rendered  them 
amenable  only  to  another  and  a  different  one; — a  cir- 
cumstance which,  by  enabling  dishonest  persons  to 
defeat  just  claims  upon  property  so  situated,  had  hereto- 
fore occasioned  a  defect  of  justice,  often  regretted  by 
courts  of  equity,  and  now,  for  the  first  time,  attempted 
to  be  remedied.  The  Vice-chancellor,  before  whom 
this  application  was  originally  made,  had  desired  the 
matter  to  be  brought  before  the  head  of  the  Court,  as  it 
involved  the  framing  of  a  new  form  of  order ;  but  then, 
as  well  as  previously  when  he  granted  the  subpoena, 
his  Honor  was  clearly  of  opinion  that  the  act  must  be 
construed  as  extending  to  Scotland. 

'The  Lord  Chancellor  said  that,  although  the 
words  of  the  enactment  were  certainly  large  and  com- 
prehensive, he  entertained  no  doubt  whatever  that  the 
statute  in  question  had  never  been  intended  or  supposed 
to  apply  to  North  Britain.  The  measure  had  been 
submitted  to  parliament  on  the  suggestion  of  Lord 
Pluniettf  whose  object  was  (as  might  be  collected  from 
a  comparison  of  the  first  and  second  sections)  to  make 
the  process  of  the  respective  courts  of  equity  in  England 
and  ^dand  run  interchangeably  in  all  cases  where  the 
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ISSSi        lands,  the  subject  of  the  suit,  were  situated  in  the  one 
country,  and  the  defendants  sought  to  be  affected  by  it 
resided  in  the  other.    If  the  statute  were  to  be  construed 
in  the  manner  contended  for,   it  would  amount  to  a 
virtual  repeal  of  one  of  the  provisions  in  the  articles  of 
union,  although  Scotland  was  never  once  mentioned  by 
name  in  any  part  of  the  act     Under  the  circumstances, 
he  should  be  most  reluctant  to  accede  to  that  construc- 
tion.    At  any  rate,  as  the  language  of  the  act  was  not 
imperative,  but  merely  vested  a  discretionary  power  in 
the  Court,  ^^  if  they  shall  so  think  fit,"  he  should  decline 
to  make  any  order  on  the  present  application. 
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The  ATTORNEY-GENERAL  v.  The  Bailiffs  and        Rous. 
Burgesses  of  EAST  RETFORD.  "^"^  *^ 

^T^HIS  was  an  information  filed,  under  the  direction  of  Where  a  cor- 
the  commissioners  of  charities,  for  the  purpose  of  |^5ie"pnio- 
inquiring  into  certain  breaches  of  trust  alleged  to  have  tice  of  their 
been  committed  by  the  corporation  of  East  Retford^  in  Jq  the  applica- 
their  capacity  of  trustees  of  the  free  grammar  school  of  ^°fl**^'r®i, 

that  town.  rity  estates, 

and  no  wilful 
breach  of  trust 
At  the  hearing  of  the  cause  the  Master  was  directed  or  improper 

to  inquire  and  state  what  lands  the  corporation  became  putedtothein 

seised  of  in  trust  for  the  charity  in  question;  what  lands  the  account 

.  ,         will  not  be 

had  been  alienated  by  them,  and  for  what  consideration,  carried  back 

and  under  what  circumstances,   and   how  the  produce  J^yon*!  die 

'  time  when 

had  been  applied.  the^  had 

notice  that  the 

propriety  of 

From  the  Master's  report  it  appeared  that  the  charity  such  applica- 

property  consisted  principally  of  lands  which  had  for-  questioned. 

merl y  belonged  to  the  dissolved  chantries  of  Sutton^  Tux*  ^"'  where  the 

chanty  estates 
ford^  and  Annesley^  and  which  in  the  year  1550  had  been  have  been  ali- 

granted  by  letters  patent  of  King  Edward  VI.  to  the  enatcd,though 

bailifis  and  burgesses  of  East  Retford  for  the  endowment  tant  period, 

r  the  corpora- 
tion  will  be 
made  to  com* 
pensate  the  present  value  of  the  lands  so  alienated,  out  of  such  general  property  of 
the  corporation  as  was  not  granted  or  devised  to  them  upon  special  trust. 

It  is  the  duty  of  a  corporation,  when  apprised  by  the  information  of  the  nature 
and  extent  of  the  claims  made  upon  them,  to  cause  a  diligent  examination  to  be 
made,  before  they  put  in  their  answer,  of  all  deeds,  papers,  and  muniments  in  their 
possession  or  power,  and  to  give  in  their  answer  all  the  information  derived  from 
such  examination;  and  if  they  pursue  an  opposite  course,  and  in  their  answer 
allege  their  ignorance  upon  the  subject,  and  the  information  required  is  afterwards 
obtained  from  the  documents  scheduled  to  their  answer,  the  Court  will  infer  a  dis- 
position on  the  part  of  the  corporation  to  obstruct  and  defeat  the  course  of  justice, 
and  GO  that  froond  alone  %idU  charge  them  with  the  costs  of  the  suit. 

D  2 


S6  CASES  IN  CHANCERY. 

1833.  of  a  grammar  school  in  that  town;  and  partly  also  of 

^    '  -  '-  '  other  lands  which  became  vested  in  the  same  trustees 

Geneeal  upon  the  like  trusts  by  the  beneFactions   of  Sir  John 

rjS*  Hercie  in  1553,  of  two  persons  of  the  names  of  RozeU 

Burgesses  of  and  Homes  in  1562,  and  of  the  Rev.  William  Houghton 

It  further  appeared  that  the  corporation  at  different 
times  had  alienated  parts  oi  the  charity  estates ;  and  in 
particular  that  in  the  years  1583,  1805,  1806,  and  1816 
sales  had  been  effected  of  portions  of  the  property,  and 
the  produce  applied  towards  the  redemption  of  the  land 
tax  on  the  corporation  estates,  or  for  the  general  pur- 
poses of  the  corporation.  It  was  also  established  by  an 
entry  in  the  corporation  minute  book,  that  in  the  year 
1656  the  bailiffs  and  burgesses  had  authorized  a  sale  of 
all  the  lands  situate  at  Kirton^  and  theretofore  belonging 
to  the  chantry  of  Tuxford^  whereof  they  were  seised  as 
trustees  for  the  use  of  the  free  grammar  school,  for  the 
purpose  of  raising  a  sum  of  money  to  be  applied  in  re- 
building the  church  and  steeple  of  East  Retford^  and  that 
the  sale  had  taken  place,  and  the  money,  amounting  to 
300/.,  had  been  applied  accordingly. 

The  cause  having  now  come  on  for  further  directions, 
the  main  question  discussed  related  to  the  manner  in 
which  the  corporation  should  be  charged  in  taking  the 
accounts,  and  to  the  costs  of  the  suit.  A  petition  pre- 
sented by  the  master  of  the  school  was  set  down  to  be 
heard  at  the  same  time. 

Mr.  Pemberton  and  Mr.  William  Russell,  for  the  in- 
formant. 


Mr.  Skirrow,  for  the  schoolmaster  and  usher. 


Mr. 
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Mr.  Temple^  for  the  second  master.  18S8. 

Attobnet- 
Mr.  Biclcerstcth  and  Mr.  Barber ^  for  the  corporation.        Gbnebal 

v. 
The 
As  the  leading  topics  adverted  to  in  the  course  of    Burgesses  of 

the  argument  are  noticed  in  his  Honor's  judgment,  it      Retjobd, 
becomes  unnecessary  to  state  them  separately. 

TJie  Master  of  the  Rolls. 

Where  the  corporators,  for  the  time  being,  have  no 
knowledge  of  the  fact,  that  the  landi  in  question  were 
devised  for  charitable  purposes,  nor  any  knowledge  of 
circumstances  which  ought  to  have  put  them  upon 
inquiry  into  the  nature  of  their  title  to  the  lands  in 
question,  but  have  bona  fide  followed  the  practice  of 
their  predecessors  in  the  application  of  the  rents  and 
profits,  either  to  other  charitable  purposes  not  warranted 
by  the  will  of  the  devisor,  or  to  the  general  purposes  of 
the  corporation;  it  appears  to  me  that  in  such  case, 
there  being  no  wilful  breach  of  trust  or  improper 
motive  imputable  to  the  ancient  corporators,  it  would 
be  unfit  to  compel  the  corporation  to  account  for,  and 
satisfy  out  of  their  general  corporate  property,  the 
rents  and  profits  so  applied  by  them  before  they  had 
notice  that  the  propriety  of  such  application  was  ques- 
tioned. In  the  present  case,  the  corporation  had  not 
this  notice,  until  it  was  given  to  them  by  the  report  of 
the  charity  commissioners.  To  carry  back  the  account 
from  the  commencement  of  the  misapplication  in  such 
cases  would  prove  the  ruin  of  half  the  corporations  in  the 
kingdom,  and  is  not  necessary  for  the  purpose  of  giving 
effect,  in  future,  to  the  intention  of  the  donor. 

It  is  argued  that  inasmuch  as  an  item  regularly  ap- 
peared in  their  annual  accounts,  of  payments  made  to  a 
schoolmaster  and  usher,  and  they  were  therefore  fully 
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18dS.        aware  of  the  existence  of  a  school,  this  was  a  circum- 
-  ^  stance  which  ought  to  have  put  them  upon  inquiry  into 

General      the  origin  of  this  payment.     If  an  individual  makes  an 
J^  annual   payment  for  a  particular  purpose  out   of  the 

BuiYsettesof  profits  of  his  estate,  it  is  reasonably  to  be  presumed, 
RirroED.  ^^"^  ^^®  strong  interest  which  he  has  to  resist  an  un- 
founded demand,  that  he  has  inquired  into  the  origin 
of  the  claim,  and  he  is  therefore  fixed  with  implied 
notice  of  all  the  circumstances  which  attend  it.  But 
the  same  presumption  does  not  apply  to  corporators, 
because,  having  no  immediate  personal  interest  in  the 
application  of  the  profits  of  the  corporate  property, 
they  may,  without  the  imputation  of  culpable  negligence, 
adopt  and  follow  the  practice  of  their  predecessors  in 
this  respect.  I  cannot,  therefore,  hold  that  the  fact  of 
the  existence  of  the  school,  and  the  payment  to  the 
schoolmasters,  does  fix  the  corporation  with  implied 
notice  of  the  several  grants  and  devises  made  in  favour 
of  the  school. 

In  the  year  1656,  this  corporation  alienated  some 
part  of  the  property  devised  to  them  for  charitable 
purposes,  for  money  which  they  applied  to  their  own 
use;  and  it  cannot  be  denied  that  this  transaction,  at 
the  time,  was  a  wilful  breach  of  trust  In  the  years 
1805  and  1806,  they  alienated  other  small  parts  of  the 
property  devised  to  them  for  charitable  purposes,  in 
ignorance  of  the  fact  that  it  was  so  devised  to  them. 

For  all  these  alienations  they  must  make  compens- 
ation out  of  the  general  corporate  property;  for  this  is 
necessary  in  order  to  give  effect  in  future  to  the  in- 
tention of  the  donor :  and  there  roust  be  a  reference  to 
the  Master  to  inquire  what  is  the  present  value  of  the 
charity  funds  so  alienated  in  1656 ;  and  if  the  Master 
shall  find  that  any  substantial  improvements  have  since 

the 
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the  alienation  been  made  upon  those  lands,  let  him  state 
the  nature  of  those  improvements,  and  any  special  cir- 
cumstances relating  to  them.  With  respect  to  the 
alienations  made  in  the  years  1805  and  1806,  the  At- 
torney-General being  willing  to  accept  the  sums  pro- 
duced upon  such  alienations,  with  interest  at  5  per  cent, 
from  the  time  when  the  sums  were  respectively  received, 
let  the  corporation  account  for  the  same  accordingly. 


185S. 


Attorney^ 
General 

The 
BuTffestes  of 

East 
Retvoro. 


In  stating  that  the  corporators  are  to  be  answerable 
out  of  their  general  property,  I  mean  out  of  such  pro- 
perty  as  was  not  granted  to  them  upon  any  special  trust. 
The  charities  cannot  be  permitted  to  receive  compens- 
ation for  the  breaches  of  trust  committed  with  respect 
to  their  estates  out  of  property  devoted  by  the  donors 
to  other  special  purposes.  It  must,  therefore,  be  re« 
ferred  to  the  Master,  to  inquire  what  real  and  personal 
property  the  corporation  were  possessed  of  or  entitled 
tOf  at  the  time  of  filing  the  information,  and  are  now 
possessed  of  or  entitled  to,  which  was  not  granted  or 
devised  to  the  corporation  upon  any  special  trust ;  with 
liberty  to  state  any  special  circumstances  respecting  such 
property,  at  the  request  of  either  party.  And  if  the 
Master  shall  find  that  the  corporation  have  alienated 
any  real  or  personal  property  between  the  time  of  filing 
the  information  and  the  time  of  his  inquiry,  let  him 
state  all  the  circumstances  respecting  such  alienation. 
This  inquiry  I  direct  in  consequence  of  the  suggestion 
at  the  bar,  that  there  is  reason  to  suspect  that  an  at- 
tempt has  been  made  to  defeat  the  object  of  this  inform- 
ation. 


With  r^ard  to  the  costs  of  the  suit,  it  is  to  be  ob- 
served, that  the  corporation  in  their  answer  state  their 
utter  ignorance  of  the  charity  property,  and  of  the 
trusts  which  attended  upon  it,  and  leave  the  Attorney- 
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1833.        General  to  make  out  the  allegations  of  the  inTormation 

Attorney-     ^  ^^  "^^^  ^^  *^'®'     '^^^Y  ^^®  required  to  set  forth  a 
General      schedule  of  all  their  deeds,  papers,  and  muniments,  and 
The  ^"^^   schedule  they  have  accordingly  set  forth;  and  it 

Bumssesof  is  from  the  deeds,  papers,  and  muniments,  set  forth  in 
Retford.  ^^^  schedule,  that  all  the  knowledge  possessed  by  the 
informant  with  respect  to  this  charity  property  has  been 
obtained.  As  the  corporation  were  fully  apprised,  by 
the  information,  of  the  nature  and  extent  of  the  claims 
made  upon  them,  it  was  their  bounden  duty,  before  they 
put  in  their  answer,  to  have  caused  every  deed,  paper, 
and  muniment  in  their  possession  or  power  to  be  dili- 
gently examined,  and  to  have  given  in  their  answer  all 
the  information  which  resulted  from  such  examination. 
The  very  opposite  course  pursued  by  them  in  that 
respect  manifests  a  disposition  to  obstruct  and  resist 
the  course  of  justice,  which  alone,  without  reference  to 
other  parts  of  their  conduct  in  the  cause  which  are 
suggested  to  have  been  vexatious,  would  make  it  the 
duty  of  the  Court  to  charge  them  with  all  the  costs  of 
the  suit ;  and  not  only  the  costs  of  the  Attorney-General, 
but  the  costs  also  of  the  schoolmaster  and  the  usher, 
who  are  made  parties  Defendants.  The  claim  of  these 
last-named  Defendants  upon  the  income  of  the  charity 
cannot  well  be  considered  until  the  extent  of  the  charity 
property  has  been  ascertained  by  the  Master's  report: 
let  the  petition  of  the  schoolmaster  in  that  respect  stand 
over,  and  reserve  the  consideration  of  all  further  direc- 
tions until  that  report  has  been  made. 
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less: 


WAUGH  V.  WAUGH.  Rou* 

June  38. 


A 


PART   of  the   will   of  John   Neill   was   in  the  a  testator 

following  words : — "  I  further  give  and  bequeath  S^"  *"°L°^ 

unto  my  said  executors  5000/.  3  per  cent,  consolidated  e?entofthe 

bank  annuities  as  a  general,  and  not  as  a  specific  legacy,  nephew  JW 

upon  the  trusts  following;  that  is  to  say,  upon  trust  to  without  leav- 

pay  to  my  nephew  John  Waughj  or  to  his  assigns,  the  bc^Jl^ually 

dividends  arising  therefrom  during  his  life,  and,  after  his  divided  among 

decease,  to  hold  the  principal  in  trust  for  all  his  children  then  and 

who  shall  survive  him,  and   the   issue  then   livine:  of  ?//®^  ^^y* , , 

'  ,  °  .       H^.whoshould 

any  of  his  children  who  shall  have  departed  this  life  be  living  at 
before  him,  leaving  issue,  equally  to  be  divided  among  je^jh  "and  the 
them,  share  and  share  alike ;  but  so  that  the  issue  of  any  children  then 
deceased  child    shall  take  only  the  share  which  such  ofh»brothen 
child  would  have  taken  if  living,  to  be  divided  equally  and  sisters 
among  such  issue;  and  in  case  there  shall  be  no  child  havepre- 
of  the  said  John  fVaiighy  nor  any  issue  of  a  deceased  ^°"*y  ^?' 
child,  living  at  the  time  of  the  decease  of  the  said  John  life,  but  so 
JVatighj  then  I  direct  my  said  executors  to  hold  the  said  ^|,*|jjgn  ^f 
principal  stock  in  trust  for  all  the  brothers  and  sisters  such  deceased 
of  my  said  nephew  John  Watigh  who  shall  be  living  at  ,)g^r  should 
the  time  of  his  death,  and  the  children  then  living  of  ^®  ®"iy  '.^« 

share  which 

any  of  his  brothers  and  sisters  who  shall  have  previously  their  parent 

departed  this  life,  equally  to  be  divided  amongst  such  !]!J"   jr r^® 
brothers  and  sisters  and  children  ;  but  so  nevertheless      Held,  that  a 

that  the  children  of  such  deceased  brother  and  sister  ^grof  J  H^ 

shall  take  only  the  share  which  their  parent  would  have  which  brother 

was  dfiftd  at 

taken,  if  living,  which  shall  be  equally  divided  among  ^^  making  of 

such  children."  the  wiU,  took 

no  share  of 
the  5000/L 

In  a  subsequent  part  of  his  will  the  testator  gave  a 

legacy  of  3000/.  stock  to  the  Plaintiff  Eleanor  Waugh 

and 
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and  her  children,  describing  Eleanor  Waugh  as  the 
daughter  of  his  late  nephew  Alexander  Waugh ,  who  was 
a  brother  of  the  testator's  nephew  John  Waugh. 

The  testator's  nephew  John  Waugh  died  without 
leaving  any  child  or  any  issue  of  a  deceased  child ;  and 
a  question  in  the  cause  was,  whether  the  above-men- 
tioned Eleoftor  Waugh^  who  was  living  at  the  death  of 
John  Waugh^  was  entitled  to  share  in  the  5000/.  stock  as 
a  child  of  a  brother  of  John  Waughj  who  had  previously 
departed  this  life. 


Mr.  Pemberton  for  the  Plaintiff. 

There  is  here  a  substantive  gid,  in  the  event  which  has 
happened,  to  two  classes  of  persons;  namely,  brothers  and 
sisters  of  JbA»  Wat^hXWing  at  his  death,  and  children 
living  at  the  death  of  John  Waugh  of  any  of  his  brothers 
and  sisters  who  should  have  previously  departed  this 
life.  The  Plaintiff  indisputably  comes  within  the  latter 
class ;  and,  if  she  is  not  entitled  to  any  benefit  under  this 
bequest,  she  can  only  be  excluded  by  the  effect  of  the 
subsequent  words,  which  limit  the  shares  of  children 
of  deceased  brothers  and  sisters  to  such  as  their  parents 
would  have  taken  if  living.  There  is  nothing  in  those 
words  which  necessarily  cuts  down  the  generality  of  the 
previous  description  of  the  class  intended  to  take,  so  as 
to  exclude  the  daughter  of  a  brother  of  John  Waugh, 
who  died  before  the  date  of  the  will.  The  plain  object 
of  the  clause  annexed  to  the  gift  is,  not  to  limit  the 
number  of  takers  falling  within  the  class  previously 
described,  but  to  fix  the  amount  of  their  shares,  by 
providing  that  the  children  of  deceased  brothers  and 
sisters  shall  take  by  representation,  and  be  entitled  to 
no  more  than  their  parents,  if  living,  would  have  taken. 
The  testator's  general  intention  was,  that  the  children 
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of  such  brothers  and  sisters  of  John  Waugh  as  had  died 

previously  to  John  fVatigk's  decease,  should  stand  in  the 

place  of  their  parents;  and  it  is  perfectly  immaterial,  for  the 

purpose  of  construing  this  bequest,  whether  such  parents 

died  before  or  after  the  date  of  the  will.     In  Christo^ 

pherson  v.  Nat/lor  (a),  the  bequest  was  to  each  and  every 

the  child  and  children  of  the  testator's  brothers  and 

sisters  (who  were  named)  which  should  be  living  at  the 

time  of  his  decease,  except  his  nephew  J.  F. ;  but  if  any 

child  or  children  of  his  said  brothers  and  sisters  (except 

J.  F.)  should  happen  to  die  in  his  lifetime  and  leave  issue, 

then  such  issue  were  to  take  the  share  or  shares  of  tlie 

parents.     Three  children  of  a  sister  of  the  testator  died 

before  the  date  of  the  will,  leaving  issue ;  and  such  issue 

were  held  not  to  be  entitled  under  the  bequest,  because 

notliing  was  given  to  the  issue  of  the  testator's  nephews 

and  nieces,  except  by  way  of  substitution ;  and  the  issue 

of  such  nephews  and  nieces  as  were  dead  before  the  date 

of  the  will  could  shew  no  objects  of  substitution — no 

origioal  legatees  in  whose  places  they  were  to  stand. 

That  case  is  distinguishable  from  the  present,  because 

there  the  parents,  in  whose  place  the  issue  were  to  stand, 

were  expressly  described  as  brothers  and  sisters  of  the 

testator  living  at  his  death;  and  it  is  observable  that, 

if  the  question  had  depended  upon  the  words  ^^  shall 

happen  to  die  in  my  lifetime,"  Sir  William  Grant  seems 

to  have  inclined  to  acquiesce  in  the  argument,  that  those 

words  might  have  admitted  of  the  construction  *^  shall 

have  happened  to  die,"  or  **  shall  happen  to  be  dead 

in  my  lifetime,"  so  as  to  support  a  gift  to  issue  of  a 

niece  who  was  dead  at  the  date  of  the  will.     Chrislo- 

pherson  v.  NayloTj  therefore,  so  far  as  it  is  applicable 

to  the  present  case,  is,  in  reality,  a  strong  authority  in 

favour  of  the  Plaintiff;  for  here  the  words  "  shall  have 

happened 

(a)  1  Mtr.  590. 


1855. 
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happened  to  depart  this  life  "  naturally  include  a  period 
antecedent  to  the  date  of  the  will,  so  that  there  is  no 
necessity  for  resorting  to  the  forced  grammatical  con- 
struction, in  which,  however.  Sir  William  Grant  was 
prepared  to  acquiesce;  and  the  language  of  this  will  does 
not  necessarily  confine  the  gift  to  such  issue  only  as 
represented  parents  capable  of  taking  in  the  character 
of  original  legatees;  a  circumstance  which  compelled 
the  Court  in  Christopherson  v.  Naylor  to  hold  the  gifl  to 
the  issue  to  be  substitutionary. 


Mr.  Bickersteth  and  Mr.  Rogers^  contra. 

The  gift  to  the  children  is  plainly  substitutionary  in 
the  event  of  the  failure  of  the  previous  gift  to  such  bro- 
thers and  sisters  as  might  have  acquired  a  vested  interest 
in  the  legacy  if  they  had  survived  John  Waugh;  but  Alex^ 
ander  Waugh  could  never  have  acquired  such  vested  in- 
terest, for  he  was  dead  at  the  date  of  the  will,  and  no 
substitution  therefore  could  have  been  contemplated  with 
respect  to  his  issue.  In  Butter  v.  Ommaney  {a\  the  gift 
was  after  the  death  of  two  persons  to  such  children  of 
B.  as  should  be  then  living ;  and  as  to  such  of  them  as 
should  be  then  dead  leaving  children,  the  testator  di- 
rected that  the  children  should  stand  in  the  place  of 
their  parents.  The  words  "  such  of  them  as  should  be 
then  dead  "  were  stronger  in  favour  of  the  claim  of  the 
children  than  in  the  present  case,  yet  it  was  there  held 
that  the  children  of  such  children  of  J3.  as  died  in  the 
testator's  lifetime  and  were  also  all  dead  at  the  date 
of  the  will,  took  nothing  under  this  bequest.  There  is 
the  less  ground  in  the  present  case  for  supposing  that 
the  testator  intended  to  include  Eleanor  Waugh  among 
the  children  of  deceased  brothers  and  sisters  of  John 

Waughj 

(a)  4i{«M.7J. 
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Waugk,  because  he  gives  her  a  large  specific  legacy,  1888. 

describing   her   as   the   daughter  of  his  late   nephew  ^ ^  '  ""' 
Alexander.  v. 


Mr.  PemberUm^  in  reply. 

The  Master  of  the  Rolls. 

It  is  plain  that  the  words  used  in  the  first  part  of  the 
bequest  would  comprise  Eleanor  fVaugh^  for  she  was  the 
child  of  Alexander  Waugh^  a  brother  of  John^  who  had 
died  before  John;  but  by  the  subsequent  part  of  the  gift 
it  is  expressed,  that  the  children  of  a  deceased  brother  of 
Jckn  are  to  take  only  the  share  which  their  parent  would 
have  taken  if  living;  by  which  is  to  be  understood, 
would  have  taken  under  that  bequest  if  living ;  and  the 
parent  of  Eleanor^  being  dead  at  the  time  of  making  the 
will,  could  have  taken  nothing  under  that  bequest,  and 
therefore  Eleanor  will  not  share  in  the  5000/.  This 
construction  would  be  fortified,  if  it  required  such  aid, 
by  the  special  provision  which  the  testator  subsequently 
makes  in  his  will  for  Eleanor  as  a  child  of  a  deceased 
brother  of  John. 


Wauoh. 
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Rolls. 
July  1.  8. 

A  legacy  of 
500/.  a  piece 
*'  to  each 
child  that  may 
be  born  to 
either  of  the 
children  of 
either  of  my 
brothers,  law- 
fully begotten, 
to  be  paid  to 
each  of  them 
on  his  or  her 
attaining  the 
age  of  twenty- 
one  years, 
without  be> 
nefit  of  sur- 
vivorship/* 
does  not  in- 
clude a  child 
bom  afler  the 
testator's 
death. 


STORES  V.  BENBOW. 

A  CODICIL  to  the  will  of  William  Tawnsend  con- 
tained  a  bequest  in  the  following  words  :  —  "  Item, 
I  direct  my  executors  to  pay,  by  and  out  of  my  personal 
estate  exclusively,  the  sum  of  500/.  a-piece  to  each  child 
that  may  be  born  to  either  of  the  children  of  either  of 
my  brothers,  lawfully  begotten,  to  be  paid  to  each  of 
them  on  his  or  her  attaining  the  age  of  twenty-one 
years,  without  benefit  of  survivorship." 

The  question  was,  whether  the  Plaintiff,  William 
Townsend  Storrs^  who  was  a  grand-child  of  one  of  the 
testator's  brothers,  and  who  was  born  after  the  testator's 
death,  was  entitled  to  a  legacy  of  500/.,  under  this 
bequest. 

Mr.  Bickersteth  and  Mr.  Parka-^  for  the  PlaintiflC 


Mr.  Pemberton  and  Mr.  Ching^  contra. 

The  testator,  having  by  his  will  given  legacies  of 
500/.  each  to  all  the  children  of  his  nephews  and  nieces 
living  at  the  date  of  his  will,  makes  a  similar  provision 
in  this  codicil  for  such  children  of  his  nephews  and  nieces 
as  might  be  born  afterwards ;  and  the  question  is,  how  far 
the  words  of  futurity  "  may  be  born,"  can  be  extended — 
whether  they  can  be  applied  to  all  the  children  of  the  tes- 
tator's nephews  and  nieces,  who  might  be  born  at  any  time 
after  the  testator's  decease  ;  or  whether  the  gift  is  to  be 
confined  to  such  children  only  as  might  be  bom  between 
the  date  of  the  will  and  the  death  of  the  testator.  The 
time  at  which  the  will  speaks,  namely,  the  testator's 
death,  is  the  limit  which   ascertains  the  number  of 

children 
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ebildren  entitled  to  legacies  under  this  bequest.     A  dif-        1S9S. 

ierent  constroction  would  have  the  effect  of  leaving  it  un« 

certain  bow  many  legacies  of  500/.  were  to  be  distributed 

DotiJ  the  death  of  all  the  testator's  nephews  and  nieces, 

lod  consequently  of  postponing  the  distribution  of  the 

residue  of  the  testator's  personal  estate  until  that  period. 

Sprackling  v.  Ranter  {a)  is  a  case  very  nearly  resembling 

the  present.    There  the  testator  gave,  in  a  certain  event, 

8  legacy  to  the  sons  and  daughters  of  hb  daughter, 

lawfully  begotten,  or  to  be  begotten^  and  it  was  held  that 

the  words  to  be  begotten j  could  not  be  construed  so  as  to 

include  a  child  born  afler  the  death  of  the  testator.     So 

in  Ringrose  v.  Bramham  {b\  where  the  testator  gave  to 

i.'s  children  50/.  to  every  child  he  hath  by  his  wife, 

to  be   paid  them  as  they  shall  come  of  age;  and  A. 

had  eleven  children  at  the  date  of  the  will,  thirteen  at 

the  testator's  death,  and  three   born   afterwards;   the 

thirteen  children  living  at  the  death  of  the  testator  were 

held  to  be  entitled,  but  not  the  three  born  afterwards. 

Hill  V.  Chapman  {c)   and   Davidson  v.  Dallas  {d)  are 

also  authorities  for  the  exclusion  of  the    after-born 

children. 

Mr.  Bickersteth  in  reply. 

Sprackling  v.  Ranier  is  a  case  of  questionable  autho- 
rity, for  the  decision  in  that  case  would  have  excluded 
a  child  with  which  the  testator's  daughter  might  have 
been  enceinte  at  his  death,  such  child  being  lawfully 
begotten,  and  consequently  clearly  within  the  express 
terms  of  the  gift.  As  to  Ringrose  v.  Bramham^  the 
ground  upon  which  the  two  children,  born  between  the 
date  of  the  will  and  the  testator's  death,  were  let  in,  was, 
that  as  the  will  spoke  at  the  testator's  death,  the  word 

"  hath,'* 

(a)  1  Dick.  344.  (c)  1  Ves,  jun.  405. 

(ft)  a  Car,  384.  (d)  14  Ves.  576. 
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**  hathi^  though  of  the  present  tense,  might  well  be  ap- 
plied to  such  children.  If  die  same  principle  be  ap- 
plied here,  and  the  same  punctum  temporis  be  taken  for 
interpreting  the  expressions  used  by  the  testator,  the 
words  "  to  be  born,"  which  are  emphatically  words  of 
futurity,  must  be  extended  to  the  after-born  children. 


July  8.  The  Master  of  the  Rolls. 

This  is  an  immediate  gift  at  the  death  of  the  testator, 
and  is  confined  to  the  children  then  living.  The  words 
•*may  be  born,"  provided  for  the  birth  of  children 
between  the  making  of  the  will  and  the  death.  The 
cases  of  Sprackling  v,  Ranieri  and  Ringrose  v.  BramJiam 
are  direct  authorities  to  this  point.  To  give  a  different 
meaning  to  the  words  ^'  may  be  born,"  would  impute  to 
the  testator  the  inconvenient  and  improbable  intention 
that  his  residuary  personal  estate  should  not  be  dis- 
tributed until  after  the  deaths  of  all  the  children  of 
either  of  his  brothers. 
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WARREN  V.  DAVIES.  Roum. 

Jtify  1,8. 

jnCHARD  DAVIES  began  his  will  in  the  following  a  testator  in 
words ;  —  "  First,  I   will  and   direct  that  all  my  ^^^^^^ 
just  debts,  legacies,  funeral  expences,  and  testamentary  payment  of 
charges,   shall   be   paid   by  my   executors   hereinafter  i^^delibyhii 
named*"     He  then  gave  his  real  estates  in  the  parishes  executors 
of  WkiUington  and  SL  Martin%  and  also  all  his  money,  He  afterwards 
farming  stock,  household  furniture,  and  effects,  to  his  ^c^i*^  &  i^ 
wife  for  life,  and  after  her  decease  he  directed  the  whole  son  T,  D.  in 
of  his  property  on  Ifi(m  Rhynn  to  be  sold  as  his  executors  ^^^^ij^*^  *°  * 
thereinafter  named  should  direct,  and  he  devised  certain  partof  his  will 
of  his  messuages  and  lands  in  Whittington  aforesaid,  to  an?Mother* 
his  son  Thomas  Dames  in   fee.     After  making  divers  pe>^n  his 
pecuniary  bequests  to  his  other  children,  the  testator  who  both' 

gave  the  residue  of  his  estate  and  effects,  both  real  and  K®^®  thewiIL 

'  The  estate  de- 

personal,  to  his  said  son  Thomas  Davies*  vised  to  7\i>., 

not  bdng  a 

devise  to  the 

The  executors  named  in  the  will  were  the  testator's  executors 

son   Thomas  Davies^  and  Soger  Ward  Davies^  both  of  j,  „oj  chaiwd 

whom  proved  the  will.  ^th  debts 

and  l^ades. 

John  Davies  was  the  eldest  son  and  heir-at-law  of  the 
testator.  Both  the  executors  attested  the  execution  of 
the  will,  and  the  devise  of  the  real  estate  to  Thomas 
Daoies  being  therefore  void  under  the  25  G.  2.  c.  6., 
and  the  estate  having  descended  on  John  Davies  the 
heir-at-law,  the  question  in  the  cause  was,, whether  the 
estate,  which  the  will  purported  to  devise  to  Thomas 
Davies^  was  or  was  not  charged  with  the  payment  of 
debts  and  legacies,  by  the  effect  of  the  first  words  of  the 
will. 


Vol.  II.  E  Mr. 
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Mr.  Bickersteth  and  Mr.  G.  Richards^  for  the  legatees, 
contended  that  the  introductory  passage  in  the  will, 
by  which  the  testator  first  directed  all  his  just  debts  and 
legacies,  &c.  to  be  paid  by  his  executors  thereinafter 
named,  coupled  with  the  appointment  of  Thomas  Davies 
as  an  executor,  in  effect  amounted  to  a  charge  of  those 
debts  and  legacies  upon  all  the  property  which  was 
devised  to  Thcmuis  Davies  by  any  subsequent  part  of  the 
will ;  Clifford  v.  Lewis  (a),  Henvell  v.  Wliitaker  (6). 
Such  devise,  it  was  true,  as  &r  as  it  applied  to  the  in- 
terest of  Thomas  Davies^  was  rendered  invalid  by  the 
operation  of  the  25  G.  2.  c.  6. ;  but  still  the  testator's 
heir-at-law,  on  whom,  in  consequence  of  the  failure  of 
the  devise,  the  estate  descended,  was  in  equity  bound  to 
hold  it,  subject  to  all  the  charges  which  the  testator  had 
intended  to  impose  on  it  in  the  hands  of  his  devisee, 
including  of  course  the  payment  of  the  legacies,  if  the' 
personal  estate  proved  insufiicient  for  that  purpose. 


Mr.  Pemberton  and  Mr.  Pegge^  contra^  for  the  heir-at* 
law,  submitted,  that  even  if  the  devise  had  been  effec- 
tual, a  charge  which  was  imposed  upon  the  property  given 
to  the  individuals  who  should  fill  the  joint  office  of  exe- 
cutors, could  not  extend  to  a  devise  made  to  Thomas 
Davies  alone  in  his  private  capacity,  so  that  Henvell  v. 
Whitaker  had  no  application.  Whether  that  were  so 
or  not,  however,  the  title  of  the  heir-at-law  in  this  case 
was  not  under,  but  paramount  to  the  will,  and  it  could 
not  therefore  be  affected  by  any  charge  which  that  in- 
strument attempted  to  create;  Powell  v.  Robins {c\ 
Parker  v.  Feamley  (d\  Willan  v.  Lancaster*  {e) 


Mr.  J.  J.  Jervisy  for  the  executors. 


Mr. 


(a)  6Madd.33. 

(b)  3  Buss.  543. 

(c)  7  Fes.  209. 


((/)  3  Sim,  4-  SL  599. 
(e)  3  Ruts,  108. 
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Mr.  Bickersteth  in  reply. 


The  Master  of  the  Rolls. 

Where  a  testator  directs  his  debts  and  legacies  to  be 
paid  by  his  executors  after  named,  all  property  given  to 
the  persons,  who  are  named  executors  jointly,  will  be 
charged  with  the  payment  of  debts  and  legacies. 
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The  devised  estate  in  question  is  not  given  to  the 
executors  jointly;  it  is  specially  devised  to  Thomas 
DavieSj  who  happens  to  be  one  of  the  executors,  but  it 
is  not  for  that  reason  to  be  considered  as  given  to  the 
executors,  and  charged  with  the  payment  of  debts  and 
legacies  within  the  intention  of  the  testator. 


E  2 


sr  CASES  IN  CHANCERY. 

18SS. 


?<»"?;  STEED  77.  CALLEY. 

June  91. 


St^k^wT    TPHE  bill  was  filed  by  Mr.  and  Mrs.  Steed,  against 
bequeathed  to  Charles  CaUeyj  the  executor  of  Richard  Smithy  for 

w^an  whose  P^y"^^"^*^  ^^  *  legacy  of  20/.  in  the  long  annuities)  be- 

husband  was     queathed  by  the  will  of  Smith  to  Mrs.  Steed  absolutely, 
of  unsound 
mind,  thou^ 

no  commission       The  answer  of  the  Defendant  stated,  that  Mr.  Steed, 

of  lunacy  had 

issued  against    the  husband,  was  of  unsound  mind ;  but  no  other  ob* 

mm,  the  jection  was  made  to  payment  of  the  legacy. 

biU  filed  by 

uid\!drefor         ^^  commission   of  lunacy  had  issued  against   Mr. 

payment  of       Steed. 
the  legacy, 
transferred  the 

fond  into  At  the  hearing  of  the  cause  on  the  14th  of  June  1883, 

Court  to  the  . 

joint  account    the  Master  of  the  Rolls,  in  consideration  of  the  poverty 

2^**®  ^'^ft"  ^^  ^^^  parties,  directed  the  20/.  long  annuities  to  be 

wards,  in  con-  transferred  to  the  Accountant-General,  to  be  carried  to 
the^iw>?crty  of  *^  account,  entitled     "  the   husband's   and  wife's   ac- 

theparties,  count;"  and   his  Honor  at  the  same  time  suggested, 

on  the  pe-     *  ^^^  ^  petition  might  then  be  presented  by  Mrs.  Steed, 

tition  o^the  supported  by  an  affidavit  of  the  husband's  insanity,  and 

dividends  praying  that  the  dividends  might  be  paid  to  her  during 

should  be  paid  her  life. 

to  her  for  her 

life. 

A  petition  to  that  effect  was  accordingly  presented, 

and  now  came  on  to  be  heard. 


From  the  statement  in  the  petition,  which  was  veri- 
fied by  affidavits,  it  appeared  that  the  husband  was  of 
unsound  mind,  and  incapable  of  managing  his  affiiirs, 
and  that  he  was  in  confinement  in  a  lunatic  asylum;  that 
he  had  a  large  family  of  young  children,  who  resided  with 

their 
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their  mother  at  a  distance  of  upwards  of  fifty  miles  from  1835. 
London^  and  that  the  family  were  in  narrow  and  dis- 
tressed circumstances.  The  petition  suggested,  that  as 
Mrs.  Steed  lived  at  a  distance  from  town,  and  as,  by 
reason  of  her  bein^  a  married  woman,  she  was  incapable 
of  executing  a  valid  power  of  attorney,  the  Court  might 
authorize  her  solicitor  and  next  friend  to  receive  the 
dividends  on  her  behalf^  on  his  producing  a  receipt  for 
them  signed  by  herself. 

Mr.  Hetherington  for  the  petition. 

The  Master  of  the  Rolls,  by  his  order,  directed 
that  the  dividends  to  become  due  upon  the  20/.  long 
annuities,  should  be  paid  to  the  petitioner  Elizabeth 
Steed,  on  her  sole  receipt,  or  to  Mr.  Hudson,  her  solicitor 
and  next  friend,  Mr.  Hudson  undertaking  to  pay  the 
same  to  the  petitioner. 

Reg.  Lib.  B.  1832,  fol.  1972. 


£  5 
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RoLM.  The  Bishop  of  EXETER  v.  Lord  and  Lady  WARD. 

July  5.  ^                                                                  ^ 

The  trustees  TTNDER  the  will   of  the  Earl  o(  Dudley  the  defend- 
in  whichT  life  *"^   •'-^^^    Ward  was  entitled   to   an   annuity  of 

annuity  of  6000/.  a  year  for  life,  and  also,  during  his  life,  to  the  tes- 

6000^  a  year,  ,                    ,                  _,_.    ,     .     ^    /».    ^  » •            i 

and  other  tator  s  mansion-house  at  Himley  in  Staffordshire^  and  to 

considerable  ^g  right  of  presentation  to  all  livinirs,  the  advowson 

benefits  were  ^             ^                                  . 

giYen  to  a  per-  whereof   or    presentation    to   which    belonged    to    the 

ton,  who,  at  testator 

the  death  of  «s^">r. 

the  testator, 

in  a  lunatic  '^^^  '^^^  ^^  ^^^^  ^X  ^^^  trustees  of  tlie  Earl  of  Dud- 

asvlum,  filed  a  let/s  will.     It  stated  that  applications  had  been  made  to 

directions  of  them  by  the  defendant  Lady   JVard,  the  wife  of  Lord 

the  Court,  in  fVard,  representinir  that  Lord   IVard  was   of  unsound 

exeaiting  the  . 

trusts  of  the  mind,  and  had  been  confined  in  a  lunatic  asylum  for  two 

tSfkiatic!^  years  prior  to  the  death  of  the  Earl  of  Dudley,  and  that 

The  wife  of  he  still  continued  of  such  unsound  mind,  and  requesting 

presented  a  ^^^^  ^"  allowance  might  be  made  to  her  out  of  the  6000/. 

petition,  pray,  a  year  given  to  Lord  fVard  by  the  Earl  of  Dudlet/s  will 

ance  out  of  ^'^^  the  maintenance  of  Lord  Ward,  herself,  and  family, 

the  income  ^nj  fQj.  keeping  up  the  mansion-house  at  Himley.     The 

lunatic,  and  trustees  by  their  bill  further  stated  that  they  could  not 

SermiD^  with  safety  act  in  the  premises  without  the  sanction  and 

femd  It  to  indemnity  of  the  Court,  and  they  therefore  prayed  the 

inquire^into  ^  direction^  of  the  Court  therein, 
his  state  of 

Master  having  After  the  filing  of  this  bill  a  petition  was  presented 

reported  that  (jy  Lady  Ward,  settincr  forth  a  number  of  circumstances 

he  was  of  un-  -^          .^             '            o 

sound  mind,  shewing 
and  not  com- 
petent to  the  management  of  his  affairs,  the  Court  upon  the  petition  of  the 
wife  to  confirm  the  report,  directed  the  trustees  to  apply  to  the  Great  Seal  for 
a  commission  of  lunacy,  and  referred  it  to  the  Master  to  inquire  what  in  the 
meantime  would  be  a  proper  allowance  to  be  made  to  the  wife. 
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shewing  the  state  of  Lord  Ward's  mind,  and  the  a£5-        18S3. 
davits  of  physicians  in  that   respect,   and  praying  an      Biship'of 
allowance  out  of  the  annuity  given  to  Lord  Ward  by       Exetea 
the  Earl  of  Dudlej/s  will.  LordaodLtdy 


V. 

lod 
Wuuft. 


Upon  the  hearing  of  this  petition  the  Master  of  the 
Rolls  referred  it  to  the  Master,  to  inquire  into  the  state 
of  Lord  Ward^B  mind,  and  to  report  thereon  to  the 
Court. 

The  Master  reported  that  he  had  made  inquiry  into 
the  matters  referred  to  him ;  that  the  affidavits  of  Dr. 
M^Michaelj  Dr.  Monro^  and  other  persons  had  been 
laid  before  him,  and  that  he  was  of  opinion  that  Lord 
Ward  was  of  unsound  mind,  and  not  competent  to  the 
management  of  his  own  affiiirs. 

A  petition  was  now  presented  by  Lady  Ward^  praying 
that  the  Master's  report  might  be  confirmed,  and  that 
thereupon  a  proper  allowance  might  be  made  to  her  out 
of  the  annuity  of  6000/.  to  which  Lord  Ward  was  entitled 
under  the  Earl  of  Dudlei/s  will. 

Mr.  Kindersley,  for  the  petitioner. 

The  Master  of  the  Rolls. 

Considering  the  nature  and  extent  of  Lord  Ward's 
interest  under  the  Earl  of  Dudlet/s  will,  and  the  report 
which  has  been  made  by  the  Master  with  respect  to 
Lord  Ward's  state  of  mind,  I  am  of  opinion  that  the 
trustees  cannot  properly  proceed  in  the  execution  of  the 
trusts  of  the  will,  with  reference  to  Lord  Ward^  unless  a 
commission  of  lunacy  is  taken  out  against  him.  Let  the 
plaintiffi,  the  trustees,  immediately  apply  to  the  Great 
Seal  for  such  commission.     And  let  it  be  referred  to  the 

E  4  Master 
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1888.        Master  to  inquire  and  state  what  would  in  tbe  meandme 

Bishop  of     ^  *  proper  allowance  to  be  made  to  Lady  Wardi  out  of 

Etstitm       the  6000/.  a  year,  for  maintaining  Lord  Wardf  herself 

LordaikiLadj  ^^^  family,  and  for  keeping  up  the  manuon-bouse  and 

W^u.       park  at  Himley. 


The  Master  haying  accordingly  reported  that  8000f. 
a  year  would  be  a  proper  sum  to  be  allowed  to  Lady 
Ward  for  the  purposes  before  mentioned,  that  report 
was  subsequently  confirmed  by  the  Master  of  the  Rolls, 
after  an  ineffectnal  opposition  on  the  part  of  Mr.  Jametf 
who,  as  counsel  for  Lord  JVardf  applied  that  the  draw- 
ing up  of  the  order  might  be  stayed  till  the  result  of 
the  then  pending  petition  for  a  commission  of  lunacy 
should  be  known.  That  petition  came  on  very  shortly 
afterwards  before  the  Lord  Chancellor,  who  heard  the 
matter  in  his  private  room.  His  Lordship  ultimately 
refused  the  application ;  and  the  parties  thereupon,  by 
arrangement  among  themselves,  declined  to  take  any 
further  proceedings  under  the  orders  made  at  tbe 
Rolls. 


56 


18SS. 


PaOUOLSY 

Fielder. 
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The  marriage  took  effect,  but  no  settlement  was  ever 
executed.  The  wife  died  in  the  husband's  lifetime 
without  issue,  and  without  having  made  any  appoint- 
ment of  her  separate  property ;  and  the  husband  took 
out  administration  to  her  estate.  The  husband  having 
subsequently  died,  the  bill  was  filed  by  the  next  of  kin 
of  the  wife  against  the  executors  of  the  husband's  will, 
and  against  certain  of  his  legatees;  and  it  prayed  a 
declaration  that,  upon  the  true  construction  of  the 
articles,  the  Plaintiffs  were  entitled  to  the  wife's  property 
in  the  funds,  as  if  she  had  not  been  married. 


Mr.  Pemberton  and  Mr.  D/jrem,  for  the  Plaintiffs. 

Mr.  Bickersteihf  Mr.  Kenyon  Parker^  and  Mr.  H.  J. 
Perry^  for  the  Defendants. 


The  Master  of  the  Rolls. 

These  monies  were  to  be  for  the  sole  and  separate 
use  of  Mrs.  Leader^  as  if  she  were  sole  and  unmarried. 
This  expression  has  no  reference  to  the  devolution  of 
the  property  after  her  death.  She  is  to  retain  the  same 
absolute  enjoyment  of  the  monies,  and  is  to  have  the 
same  power  of  disposition  over  them,  as  if  she  were  sole 
and  unmarried ;  but  there  is  not  one  word  here  to  vest 
the  property  after  her  death  in  her  next  of  kin,  or  to 
defeat  the  right  which  her  surviving  husband  is  entitled 
Co  acquire  as  her  administrator. 
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18SS. 


Rolls. 

HORDE  V.  The  Earl  of  SUFFOLK.  ^^y  27. 

Avg,S. 

npHE  will  of  Ann  Southern^  after  bequeathing  her  Where  annual 
worldly  property    of  every  kind  and  description  bequeathed  to 

to   the  Rev.  George  Bissett  (whom  she  appointed  her  P^^f^^  to  be 
1  X     .  /.        t  .        .     «       dwtnbutedm 

sole  executor),  m   trust  for  the  purposes  thereinafter  charity,  at  the 

maitioned,  directed  her  executor  to  pay  certain  pecu-  fhe^^^^l^ 
niary  legacies,  and,  among  others,  one  of  100/.  to  either  toj^- 
Caroline  Anne  Horde^  and  then  proceeded  as  follows:  duals  or  public 

— **  In  the  next  place  I  desire  that,  out  of  the  residue  institutions, 

c  -^  -J  .  -11  .     the  Court  d^ 

of  my  property,  my  said  executor  will  pay,  or  cause  to  clared  that  the 

be  paid,  to  the  aforesaid  Caroline  Ame  Horde^  over  and  *®8»cies  did 
^  ,  ,        not  tally  but 

above  her  said  legacy,  the  sum  of  180/.  annually  during  that  a  scheme 

the  term  of  her  natural  life,  to  be  by  her  distributed  in  ^JJ"f^^!i^' 
charity  according  to  her  own  discretion  and  judgment,  any  of  the 
either  to  private  individuals  or  public  institutions,  in  {jber^to 
sQch  sum  or  sums,  way  and  manner,  as  she  shall  from  apply,  as  there 
time  to  time  choose,  without  limitation  or  control  from  occasion, 
any  person  whomsoever.    Next  I  desire  that  my  said 
executor   will  pay,   or  cause   to   be  paid,   to   Amelia 
Wrenford^  now  living  at  Stam  in  Gloucesiershirej  the  sum 
of  20/.  annually  for  the  term  of  her  natural  life,  for  her 
own  use  and  benefit    All  the  remainder  of  my  property 
now  vested,    or  hereafter  to  be  vested  in  the  public  funds 
(and  it  is  my  will  that  all  the   money  I   may  possess 
should  be  so  vested  in  the  public  funds),  I  desire  that 
my  said  executor  will  pay  or  transfer,  or  cause  to  be 
paid  or  transferred,  unto  the  Right  Honourable  Ladies 
Elizabeth  Howard^  Julia  Catharine  Howard^  and  Jane 
Elizabeth  Howard^  the  three  eldest  daughters  of  the 
Right  Honourable  Thomas  Earl  o(  Suffolk  and  Berkshire^ 
to  be  by  them  the  said  ladies,  and  the  survivors  and 
survivor  of  them,   and  the  executors^  adminbtrators» 

and 


60  CASES  IN  CHANCERY. 

18SS.        and  assigns  of  such  survivor,  and  his,  her,  or  their 
„  '  personal   representative    or    representatives,    for    ever 

V.  continued  at  interest;  and  the  dividends,  interest,  and 

SumiLK^  proceeds  thereof  from  time  to  time  arising,  given  away 
in  charity  either  to  individual  persons  or  to  public  insti- 
tutions, in  such  sums,  way  and  manner  as,  according  to 
their  own  discretion  and  judgment,  they  shall  think  fit, 
without  the  interference  or  control  of  or  from  any 
person  whatever.  Further  it  is  my  will,  that  if  the 
aforesaid  Amelia  Wrenford  shall  die  before  the  said 
Caroline  Anne  Horde^  then  and  in  that  case  her  annuity 
of  201.  a  year  shall  be  paid  to  the  said  Caroline  Anne 
Horde  during  the  term  of  her  natural  life,  to  be  applied 
by  her  to  charitable  purposes,  as  her  other  annuity  of 
180/.  I  desire  also,  that  whenever  the  said  Caroline 
Anne  Horde  shall  depart  this  life,  my  said  executor  the 
Rev.  George  Bissett  shall  pay  or  transfer,  or  cause  to  be 
paid  or  transferred,  the  said  annuity  of  ISO/.,  and  so 
likewise  the  said  annuity  of  20/.  a  year  given  to  the 
said  Amelia  Wrenford^  when  the  same  shall  drop  in  by 
her  death,  in  case  she  shall  survive  the  said  Caroline 
Anne  Horde^  to  the  aforesaid  Ladies  Elizabeth  Haooard^ 
Mia  Catharine  Howard^  and  Jane  Elizabeth  Hcmardj 
or  to  the  survivors  or  survivor  of  them,  and  the 
executors,  administrators,  and  assigns  of  such  survivcnr, 
and  his,  her,  or  their  personal  representative  or  repre- 
sentatives for  ever  to  be  given  away  in  charity  in  the 
same  manner,  according  to  their  discretion,  as  the  rest 
of  the  money  which  I  have  directed  my  aforesaid 
executor  and  trustee  to  pay  or  transfer  t6  them,  and  the 
dividends,  interest,  and  profits  thereof;  so  that  it  is  my 
intention,  that  after  the  deaths  of  the  said  Caroline  Anne 
Horde  and  Amelia  Wrenford,  and  after  payment  of  the 
legacies  aforesaid,  and  my  just  debts,  funeral  charges, 
and  testamentary  and  trustees'  expenses,  the  whole 
residue  of  my  property,  whatever  it  may  be  or  consist 

of, 
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o^  shall  be  paid  or  transferred  to  the  said  Ladies  £2ua- 
beih  Hawardf  Jtdia  Catherine  Howard^  and  Jane  Elixa- 
beth  Howard^  their  executors,  administrators,  or  assigns, 
for  the  charitable  purposes  hereinbefore  described." 

The  Rev.  George  Bissett  having  died  in  the  testatrix's 
lifetime,  the  testatrix  by  a  codicil  substituted  the  Earl  of 
Suffolk  as  her  executor.  Amelia  Wrenford  died  shortly 
after  the  death  of  the  testatrix,  and  the  bill  was  filed  by 
Caroline  Ann  Horde^  and  the  Ladies  Howard  against  the 
Earl  of  Si^olkf  for  the  purpose  of  having  the  annuities 
of  180/.  and  20/!.,  and  the  residue  of  the  testatrix's  per- 
sooal  estate,  applied  in  the  manner  directed  by  the  will. 

The  Master  having  found  that  the  testatrix  died 
without  leaving  any  next  of  kin,  the  Attorney-General 
claimed  for  the  Crown  on  the  ground  of  a  failure  of  the 
charitable  bequest ;  and  the  question  was,  whether  that 
bequest  was,  in  any  and  what  manner,  to  be  executed  by 
the  Court. 

Mr.  Bickersteth  and  Mr.  Whitmarshj  for  the  Plaintiffs. 

In  Waldo  v.  Caley  (n),  where  a  fund  was  directed  by 
the  testator  to  be  applied  by  bis  widow  to  charitable 
purposes  generally,  the  distribution  to  be  at  her  dis- 
cretion, with  the  advice  and  assistance,  but  not  under 
the  control  of  the  trustees  of  the  will,  Sir  William 
Grant  declined  to  direct  any  scheme  for  a  charity,  and 
decided  that  the  disposition  of  the  fund  was  at  the 
absolute  discretion  of  the  widow.  The  present  is  a 
stronger  case  than  Waldo  v.  Caley^  for  here  the  disposi- 
tion of  the  fund  is  expressly  left  to  the  discretion  of  the 
legatees,  without  limitation  or  control  from  any  person 

whom- 
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18S3. 


Ho&ox 

V, 

The  Earl  of 
Suffolk. 


(a)  16  Vet,  206. 
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1833. 


Horde 

V, 

The  Earl  of 
Suffolk. 


whomsoever.  The  fund  is  to  be  distributed  at  all  events 
in  charity ;  but  the  objects  of  the  charity,  and  the  pro- 
portions in  which  it  is  to  be  distributed  to  the  different 
objects  who  may  be  selected,  are  left  entirely  to  the  dis- 
cretion of  the  legatees.  This  is  not  a  case  where  a 
legacy  is  expressly  given  in  trust  for  purposes  so  vaguely 
defined  that  the  Court  cannot  execute  the  trust,  like 
Vezey  v.  Jamson  (a) ;  neither  is  it  a  bequest  given  for 
private  charity,  like  Ommanney  v.  Butcher  {b) ;  nor  is  it  a 
case  where  the  testator  intended  to  create  a  charitable 
trust,  but  that  intention  was  too  indefinitely  expressed 
to  enable  the  Court  to  effectuate  it,  like  Morice  v.  The 
Bishop  of  Durham,  (c)  There  is,  therefore,  a  good 
disposition  of  the  property  of  the  testatrix  for  charit- 
able purposes. 


Mr.  Wray^  for  the  Crown. 

In  Vezey  v.  Jamson  the  testator  gave  the  residue  of  his 
estate  to  his  executors  upon  trust  to  dispose  of  it  at 
their  pleasure,  either  for  charitable  or  public  purposes, 
or  to  such  person  or  persons  as  they  should  in  their 
discretion  think  fit.  Charitable,  as  contradistinguished 
from  public  purposes,  must  mean  purposes  of  private 
charity,  and  then  the  direction  is  exactly  like  that  in 
the  present  case,  which  is  for  the  distribution  of  the 
fund  in  charity  at  the  discretion  of  the  legatees,  either 
to  private  individuals  or  for  public  institutions.  OmmaU' 
ney  v.  Butcher  decides  that  a  trust  for  private  charity 
is  such  a  trust  as  the  Court  cannot  execute;  and 
generally  where,  as  in  the  present  case,  a  trust  is  so 
vaguely  and  indefinitely  expressed,  that,  although  the 
testator  may  have  intended   to  give   his   property  in 

charity, 


(a)  1  Sim.  4*  iS^^tt.  69. 
(6)  1  Twn.  j*  Ruu,  260. 


(c)  10  fV#.  ^SS. 
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charity,  yet  quod  voluit  non  dixit^  and  he  has  failed  to 
give  effect  to  his  intention,  the  next  of  kin  will  be  en- 
titled ;  and,  as  there  are  here  no  next  of  kin,  the  Crown 
has  the  beneficial  interest  in  the  fund.  James  v.  JUen  (a), 
Fender  v.  Garlike.  (6) 


]8d8. 


HOBOB 

o. 

The  Earl  of 

SurroLV. 


Mr.  BickerstetAf  in  reply. 


The  Master  of  the  Rolls. 

This  case  appears  to  me  not  distinguishable  from 
Waldo  V.  Calet/.{c)  In  that  case  Sir  William  Grants 
considering  that  the  widow  had  an  absolute  discretion  as 
to  the  disposition  of  the  fund,  made  a  declaration  accor- 
dingly; and  thinking  a  scheme  unnecessary,  he  directed 
that  any  of  the  parties  should  be  at  liberty  to  apply  as 
there  might  be  occasion.  This  case  was  afterwards 
appealed  to  Lord  Eldon^  and  application  was  made  to 
him  to  stay  any  distribution  of  the  fund  until  the  appeal 
should  be  determined.  This  application  was  refused, 
and  the  appeal  was  afterwards  abandoned.  I  shall  follow 
a  precedent  so  entirely  in  point,  and  declaring  that  the 
distribution  of  the  several  charitable  bequests  under  the 
will  is  left  to  the  absolute  discretion  of  the  several 
l^^tees,  I  decline  directing  any  scheme,  leaving  to  any 
party  liberty  to  apply  as  there  may  be  occasion. 


Atig.s* 


{a)  3  Mer.  17. 

\h)  1  Suu.  4>  Mylne^  S32. 


(c)  16  Vet,  206. 
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Roll..  JAQUES  V.  JOHNSON. 

Aug.  1. 

A  testator  di-  l^HOMAS  ROBERTS  by  his  will  directed  his  exe- 
rects  the  pro-  cutors,  within  six  months  after  his  decease,  to  sell 
real  estate  to  his  freehold  estate  at  London  Colney^  and  out  of  the 
his 'executors^  money  arising  from  such  sale  to  pay  the  legacies  therein 
in  their  own  mentioned.  The  testator  then  proceeded  in  these 
cent,  consols,  words :  —  I  will,  that  after  deducting  the  several  above- 
He  then  di-  mentioned  sums,  and  my  debts  and  funeral  expenses, 
recu  them  to  /.  i  .  i  i  •  .  i 
transfer  the  from  the  produce  of  the  said  sale,  they   buy  the  re- 

4  per  cent.  mainder  or  balance  into  the  4  per  cent,  consols  in 
consols  and  ^  ^ 

3  per  cent.  their  own  names,  but  for  the  uses  and  trusts  hereafter  to 
staifdinff  inTis  ^  named.  And  I  also  desire  they  will  at  the  same  time, 
name,  to  the     or  sooner  if  more  convenient  to  themselves,  transfer  the 

K&,iQ  account 

in  their  own      several  4  per  cent,  consols  and  3  per  cent,  consols,  now 

names,  and  standing  in  my  name,  as  of  Milbank  Street  Westminster^ 
afterwards  dis-  ,  . ,  .       i    •  i   /.        » 

poses  of "  the  to  the   said  account  m  their  own  names,  and  for  the 

c^nt^nM  "*^^  ^^^  trusts  thereby  intended;  that  is  to  say,  that 
stock"  This  they  do  within  fourteen  days  after  receiving  the  half- 
under'the  spe-  yearly  dividends  at  the  Bank,  pay  one  half  thereof  to 

ciai  provisions  my  sister  Ann  Jaqties^  for  her  own   use,  benefit,  and 

of  the  will,  ,  ,  ,  .  Ill 

includes  the      advantage,  and  not  subject  to  the  debts  or  engagements, 

3  per  cent.        ^j.  liable  to  the  control  of  her  present  or  any  future 

consols  which  ^  *  •' 

were  standing   husband,  and   her  receipt  only  to  be  a  discharge  for 

iL^'miSring  o*f  ^^^  ^^^^  5  and  to  pay  the  other  half  of  the  said  divi- 
the  will.  dends   unto   my  dear  wife  Elizabeth  Roberts^  formerly 

Elizabeth  Jones  widow.  And  at  and  after  the  death  of 
my  said  sister,  I  direct  that  the  one  half  of  the  said  4  per 
cent,  trust  stock  be  sold  and  disposed  of  as  follows  :  — 
To  Emma  Johnson  the  daughter  of  one  of  my  executors, 
or  her  representative,  the  sum  of  600/.  of  lawful  money, 
to  Anna  Scott  the  daughter  of  my  other  executor,  the 

sum 
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sam  of  400/.,  and  the  remainder  to  be  disposed  of 
agreeably  to  the  will  of  my  said  sister.  And  on  the 
death  of  my  dear  wife,  her  half  of  the  stock  to  be  dis* 
posed  of  as  follows :  —  100/.  thereof  to  be  transferred  to 
the  use  of  her  nephew  Charles  Jnffrey^  wire- worker; 
500/.  thereof  to  be  transferred  to  the  use  of  her  niece 
Sophia  IVatsoTiy  and  200/.  to  be  transferred  to  the  use  of 
her  nephew  George  Jaffrey^  and  whatever  surplus  there 
may  remain  to  be  disposed  of  as  she  may  please  to  will 
the  same.  And,  lastly,  I  give  and  bequeath  unto  my  dear 
wife  aforesaid  all  my  plate,  linen,  china,  household 
furniture,  books,  horses,  cows,  and  all  other  effects  of 
what  kind  or  nature  soever  not  before  disposed  of,  and 
for  her  own  use,  benefit,  and  advantage,  and  to  dispose 
of  the  same  as  she  thinks  proper,  without  molestation  or 
interruption.'* 


1883. 

Jaquss 

V. 

Johnson. 


On  the  death  of  the  testator,  a  bill  was  filed  to  have 
his  estate  administered  according  to  the  trusts  of  the 
will.  The  will  was  not  duly  executed  so  as  to  operate 
upon  his  real  estates,  which  therefore  descended  upon 
his  sister  Ann  Jaqiiesj  as  his  heiress  at  law.  Under  an 
order  made  in  the  progress  of  the  suit,  two  sums  of 
stock,  one  of  3^  per  cent  consols  into  which  the 
testator's  4  per  cent,  consols  had  been  converted  by  act 
of  parliament,  and  the  other,  being  his  3  per  cent 
consols,  were  transferred  by  his  executors  into  Court: 
and  at  the  hearing  of  the  cause  it  was  declared  that  the 
testator's  sister  Ann  Jaquesj  and  the  husband  of  his 
widow  Elizabeth  (who  had  subsequently  married  a 
person  of  the  name  of  Grey\  were  entitled  to  the 
dividends  of  both  the  sums  of  stock  in  equal  moieties 
during  the  respective  lives  of  the  legatees ;  and  on  the 
death  of  either,  liberty  was  reserved  to  any  person  in- 
terested to  apply. 


Vol.  II. 


An:i 
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18S3.  Ann  Jaques   died   in  April  18SS,  having  preyiously 

appointed  all  her  personal  estate  which  under  her 
brother's  will  she  had  power  to  dispose  of,  unto  her 
husband  John  Jaques.  On  the  death  of  Ann  Jaques  a 
petition  was  presented  by  the  husband  and  personal  re- 
presentative oi Elizabeth  Grey,  formerly  Elizabeth  Roberts 
(now  also  deceased),  praying  that  the  moiety  of  the 
S  per  cent,  consols,  the  dividends  whereof  had  been  re- 
ceived by  Ann  Jaques  during  her  life,  might  be  declared 
not  to  have  passed  under  her  will,  but  to  have  vested  in 
the  petitioner  in  right  of  his  late  wife  Elizabeth j  as  the 
I'esiduary  legatee  of  her  former  husband  Thomas  Roberts, 
A  cross  petition  was  at  the  same  time  presented  by  John 
Jaques,  claiming  the  stock  in  question  by  virtue  of  the 
Uppointthent  in  his  wife's  wilL 

The  single  question  raised  on  the  two  petitions  was, 
whether  under  the  bequest  over,  in  the  will  of  Thomas 
Roberts,  of  ^^  the  one  half  of  the  said  4  per  cent,  trust 
stock,"  his  3  per  cent  consols  were  to  be  considered  as 
included  ? 

The  argument  on  both  sides  consisted  entirely  of 
verbal  criticism  on  the  peculiar  form  and  language  of 
the  different  clauses  in  the  will,  and  an  examination  of 
the  general  scope  and  purpose  of  its  provisions. 

Mr.  Pemberton  and  Mr.  Jacob,  for  the  representative 
of  Elizabeth  Grey. 

Mr.  James  Russell,  for  John  Jaques. 

The  Master  of  the  Rolls. 

In  collecting  the  intention  of  the  testator  upon  this 
point,  the  will  is  to  be  considered  as  if  it  were  duly  exe- 
cuted. 
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CQted,  60  as  to  pass  real  estate*  The  testator  first  dittets 
the  residue  of  the  produce  of  the  sale  of  his  leasehold 
estate  to  be  invested  by  his  executors  in  the  4  per  cent, 
consols  in  their  own  names,  but  for  the  uses  and  trosts 
thereafter  to  be  named.  He  then  directs  his  executors 
to  transfer  the  several  4  per  cent,  consols  and  8  percent, 
consds  then  standing  in  his  name  to  the  said  account 
in  their  own  names,  and  for  the  uses  and  trusts  tberebj 
intended. 


!88S. 


The  question  is,  what  the  testator  means  **  by  the  said 
account  in  their  own  names  and  for  the  uses  and  trasts 
thereby  intended  ?"  Does  he  or  not  mean  that  the  3  per 
cents,  are  to  be  converted  into  4  per  cents.,  so  as  in 
that  sense  to  foi'm  but  one  account,  to  be  applied  to  the 
uses  and  intents  expressed  ? 


In  the  first  place  he  directs  the  trustees  to  pay  one 
half  of  the  half-yearly  dividends  to  his  sister  and  the 
other  half  to  his  wife.  It  is  plain  he  means  the  divi- 
dends of  the  whole  trust  fund  constituted  by  the  produce 
of  his  freehold  estate  and  the  transfer  of  the  4  per  cents, 
and  3  per  cents.  It  is  a  circumstance  to  be  remarked, 
though  but  a  slight  one,  that  he  speaks  of  the  dividends 
as  one  half-yearly  payment,  although,  if  the  trust  fund 
consisted  of  4  per  cents,  and  3  per  cents.,  the  dividends 
of  which  are  payable  at  di£Perent  times,  that  would  be 
two  half-yearly  payments.  Then  afler  the  death  of  his 
sister  he  directs  that  one  half  of  the  said  4  per  cent, 
trust  stock  shall  be  sold,  and  he  says  nothing  of  the 
3  per  cent  stock.  Is  it  not  to  be  intended  that  he  means 
the  half  of  that  trust  stock,  the  dividends  of  which  were 
to  be  paid  by  the  trustees  to  his  sister  during  her  life, 
and  which  he  thus  describes  as  ^^  the  said  4  per  cent, 
stock?"    On  the  death  of  his  wife  he  directs  the  other 
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half  of  his  trust  stock  to  be  disposed  of,  and  to  this  dis- 
position the  same  observations  apply. 

It  is  further  to  be  remarked  that,  unless  this  construc- 
tion be  adopted,  the  testator  makes  no  disposition  of  the 
d  per  cent,  stock,  although  it  may  pass  by  the  residuary 
clause  in  his  will.  This,  however,  is  not  a  probable  in- 
tention, considering  that  the  3  per  cent  consols  were  di- 
rectly in  his  view,  and  at  all  events  disposed  of  expressly 
during  the  lives  of  his  wife  and  sister. 


Upon  the  whole,  therefore,  I  am  of  opinion  that  it 
was  the  intention  of  this  testator  that  his  3  per  cent,  con- 
sols should  be  converted  into  and  form  one  common 
fund  with  his  4  per  cent,  consols,  and  that  he  intended 
them  to  pass  by  his  will  under  the  description  of  the 
said  4  per  cent  trust  stock. 
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1833. 


GITTINGS  V.  M^DERMOTT.  ^JJ^. 

L.  C. 

THE  will  of  Charles  Stone  contained  the  following       j^^^^n. 
bequest: — "  I  give  and  bequeath  to  the  children  ^^^^3^3^^,^ 
of  my  sister  the  late  Elizabeth  JVallj  or  to  their  heirs,  the  gaye  to  the 
following  sums,  vested  in  the  Navy  4  per  cent,  public  ^^^^  ^i,^  i^^ 

funds;  that  is  to  say,  to  Lavender  Wall  100/.;  Edxoard  ^.H^.>  whose 

names  be  enu- 
Wall  2001. ;    William   Wall  200/. ;   Sarah   Thomby  her  merated, « or 

eldest  daughter  200/.;    Charlotte  Bratm  her  youngest  '°.**'S' 

daughter    200/.;    Edward    Wall   her   grandson   100/.;  tain  iegades. 

amounting  in  the  whole  to  1000/.  stock."     The  tes-  ^*|[^^diJS 

tator,  after  giving  various  other  specific  and  pecuniary  in  the  lifetime 

legacies,  disposed  of  the  residue  of  his  property  as  fol-  tator:  Held 

lows :  — "  All  the  remainder  of  my  property  of  whatever  ^^^^  the  le- 

gacies  to  these 
description  in  the  public  funds,  arrears  of  pay,  half-pay,  children  did 

and  allowances,  and  whatsoever  effects  I  may  die  pos-  111?*:  fiP'.^  ^^\ 

^  ^ ,       that  their  next 

sessed  of,  after  payment  of  all  bequests  and  debts,  I  give  of  kin  took  by 

and  bequeath  in  equal  shares  to  each  of  n,y  dear  sisters.  t^^tT 

viz.  to  my  very  dear  sister  Mary  Stewart  one  half,  and  to  the  testator. 

my  sister  Sarah  Gittings  the  other  half  of  the  said  pro-  testator  gave 

perty,  and  upon  their  deaths  respectively  to  their  heirs."  *1!^®  residue 

of  his  pro" 
perty**  in 

Mary  Stewart  and  Sarah  Gittings^  the  testator's  sisters,  ^^  ^^n 

and  three  of  the  legatees  of  the  1000/.  stock,  died  in  the  sisters,  M.  5. 

lifetime  of  the  testator.     The  bill  was  filed  by  Charles  ^^  upon* 

GittingSj  who  was  the  heir  at  law  and  one  of  the  next  of  their  deaths 

kin  of  Sarah  Gittings^  and  also  one  of  the  next  of  kin  of  ^^  ^^ 

the  testator,  against  the  several  other  parties  claimincr  heirs."    Both 
-   ^  ,         .„  ^  ^  sisters  died  m 

interests  under  the  will.  the  lifetime  of 

^     the  testator : 
^^  Held,  that  the 
next  of  kin 
of  M,  S.  and  of  S,  G.,  living  at  the  death  of  the  testator,  were  entitled  by  sub- 
stitution to  the  gift  of  the  residue. 
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IdSS.  On  the  bequest  to  the  children  of  Elizabeth  Wall  a 

\,    •  question  was  raised,  whether  the  legacies  given  to  such 

o.  of  them  as  had  died  in  the  lifetime  of  the  testator  had 

M'Dbamott.    lapged,   or  whether  the  heirs  or  next  of  kin   of  the 

deceased  children  were,  in  the  event  which  had  hap- 
penedy  entitled  by  substitution. 

Mr.  BkJcerstethi  for  the  Plaintiff,  cited  Corbyn  v. 
French  (a),  for  the  purpose  of  sliewing  what  the  inclin- 
ation of  Lord  ALvanlct/s  opinion  was  in  a  case  of  this 
nature,  although  it  was  unnecessary  expressly  to  de- 
termine the  point  in  that  case.  Lord  Alvanley  there 
said,  *'  I  will  not  determine,  because  it  Is  not  necessary^ 
that  where  a  legacy  is  given  to  a  person  <  or  to  his  re- 
presentatives/ it  can  mean  any  thing  but  in  case  of  his 
death  in  the  life  of  the  testator."  The  word  "heirs" 
was  in  this  case  equivalent  to  "  representatives,"  and  it 
was  clear  from  this  observation  what  construction  that 
learned  Judge  would  have  put  upon  the  words  of  the 
bequest  m  the  present  case. 

The  Master  of  the  Rolls  said  it  was  clear  that  the 
word  "or"  implied  a  substitution,  and  that  there  was 
consequently  no  lapse.  The  word  heir  must,  in  respect 
of  personal  property,  be  taken  to  mean  next  of  kin. 


On  the  residuary  clause, 

'ilLuBickersteih  and  Mr.  Sharpe^  for  the  Plaintiff,  argued 
that  the  interest  given  to  the  testator's  sisters  could  no 
more  be  taken  to  be  an  absolute  interest  than  that  given 
to  the  legatees  of  the  stock.  It  would  be  a  strange  con- 
struction to  hold  that  the  gift  of  the  stock  had  not  lapsed, 
but  that  there  was  a  lapse  of  the  gifl  of  the  residue,  al- 
though 

(a)  4  r«.  418. 
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though  in  both  cases  the  testator  had  equally  manifested        ]  839. 
his  intention  of  extending  his  bounty  to  the  heirs  of  the     *      ' 
legatees  in  the  event  of  their  death.     If  the  residuary  9. 

gift  should  be  held  to  have  lapsed,  the  Plaintiff  was  en-   M^'Dbwww 
titled  to  a  share  of  the  residue  as  one  of  the  next  of  kin 
of  the  testator ;  if  there  was  a  substitution,  he  was  en« 
titled  to  a  moiety  of  that  residue,  whether  he  took  as  heir, 
or  as  sole  next  of  kin  of  one  of  the  testator's  sisters. 

Mr.  Booth,  for  a  Defendant  in  the  same  interest  as  the 
Plaintiff. 

Mr.  Pemberton  and  Mr.  Turner,  for  the  Defendant 
M^Dermott,  who  was  one  of  the  next  of  kin  of  the  tes- 
tator, contended  that  the  gift  to  the  heirs  of  the  resi- 
duary legatees  on  their  respective  deaths  was  plainly  a 
limitation,  and  not  a  substitution;  and  this  limitation 
was  made  in  language  which,  as  applied  to  personal 
estate,  gave  the  absolute  interest  to  the  person  named 
as  the  first  taker.  In  Robinson  v.  Fitzherbert  {a)  the 
limitation  resembled  that  in  the  present  case ;  there  the 
interest  of  a  sum  of  money  was  given  to  A.  for  Kfe, 
and  at  his  death  to  devolve  to  the  heir  of  his  body,  with 
remainder  over,  and  it  was  held  that  A,  took  an  absolute 
interest.  Now,  whether  a  limitation  of  personal  estate 
were  made  to  a  person  for  life,  with  remainder  to  the 
heirs  of  his  body,  or,  as  in  this  case,  with  remainder  to 
his  heirs;  whether  it  were  made  in  language  which, 
with  reference  to  real  estate,  would  give  an  estate  tail 
or  an  estate  in  fee,  the  person  intended  to  take  as  tenant 
for  life  was  in  either  case  entitled  to  the  absolute  in- 
terest. In  Britton  v.  Twining  (b).  Sir  William  Grant 
held  that  where  there  was  nothing  to  qualify  the  words 
**  heirs  of  the  body,"  those  words  must  be  taken  to  be 

used 

(«)  S  Bro,  C.  C,  127.  (6)  3  Mer,  176. 
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used  in  their  strict   technical   sense;  and  that  where 
words  were  so  used  as  to  give  an  estate  tail  in  land, 
9.  they  would  pass  an  absolute  interest  in  personal  estate* 

£BMOTT.  g^  j^  Mounsey  v.  Blamire  (a),  where  the  testator  gave  a 
pecuniary  legacy  to  his  heir^  there  being  nothing  in  the 
context  of  the  will  to  control  the  ordinary  and  legal 
sense  of  that  word,  his  Honor  was  of  opinion  that  the 
heir,  and  not  the  next  of  kin,  was  entitled.  In  the  pre- 
sent case  there  was  nothing  to  qualify  the  word  heirs ;  it 
was  so  used  as  to  give  the  absolute  interest  to  the 
testator's  sisters,  and  the  gift  having  lapsed  by  the  death 
of  the  testator's  sister  in  his  lifetime,  the  residue  was 
distributable  among  his  next  of  kin.  Tichvell  v.  Ariel  {b) 
was  a  case  very  similar  to  the  present.  There  the  tes- 
tator gave,  among  other  legacies,  a  sum  of  600/.  to  his 
daughter  Dorothy ;  and  he  directed  all  these  legacies  to 
be  paid  to  the  legatees  by  his  trustees  at  the  end  of  a 
year  next  after  his  decease,  or  to  their  several  and 
respective  heirs.  Dorothy  died  in  the  lifetime  of  the 
testator,  and  it  was  held  that  her  legacy  had  lapsed. 

Sir  C,  Wethei'ellj  Mr.  G.  Richards^  Mr.  Cooper,  and 
Mr.  O.  Anderdon^  for  other  parties. 

Mr.  Bickersiethj  in  reply. 

Tidwell  V.  Ariel  was  decided  upon  the  special  cir- 
cumstance of  the  direction  by  the  testator  to  pay  the 
legacies  at  the  end  of  a  year  after  his  decease.  The 
alternative  of  payment  to  the  representatives  of  the 
legatees  at  the  end  of  a  year  after  the  testator's  death 
was  perfectly  consistent  with  an  absolute  gift  to  Dorothy^ 
for  she  might  have  died  within  that  period.  The  Court 
expressly  took  that  distinction,  and  intimated  that,  had 
it  not  been  for  the  direction  to  pny  at  the  end  of  a  year 

after 

(«)  4  Butt,  384.  (b)  5  Mad,  405. 
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after  the  testator's  death,  it  would  have  been  a  case  of       1833. 

substitution,  and  not  of  absolute  gift     Tidwell  v.  Atid^ 

therefore,  is  in  reality  an  authority  for  the  Plainti£P.  «. 

M'Dbemotv. 

The  Master  of  the  Rolls. 

A  will  speaks  at  the  death  of  the  testator,  unless  his 
intention  be  clearly  manifested  to  the  contrary.  When, 
therefore,  the  testator  gives  the  several  legacies  of  stock 
to  the  children  of  his  sister  or  to  their  representatives, 
he  plainly  intends  that  if  any  of  the  children  should  not 
be  living  at  his  death,  their  representatives  should  take 
by  substitution.  This  is  the  effect  of  the  word  "  or," 
which  differs  wholly  from  that  which  must  have  been 
given  to  the  bequest,  had  the  word  ^^  and  "  been  used. 

With  respect  to  the  residuary  clause,  a  question  is 
also  made,  whether  a  substitution  is  intended,  or  whether 
an  absolute  interest  is  given  to  the  two  sisters.  Now  it 
13  impossible  to  read  this  residuary  clause,  and  not  to 
see  that  the  words  plainly  import  an  intention,  on  the 
part  of  this  testator,  to  give  the  residue  of  his  estate,  by 
wa}'  of  substitution,  upon  the  respective  deaths  of  his 
sisters.  It  is  clear  that  the  testator  did  not  intend  that 
the  interest  of  the  sisters  should  exhaust  the  whole  pro- 
perty. He  gives  the  residue  of  his  property  in  equal 
shares  to  each  of  his  sisters,  and  upon  their  deaths  re- 
spectively to  their  heirs.  What  is  the  plain  import 
of  these  words  ?  Not  that  the  sisters  were  to  take  the 
absolute  property ;  but  that,  upon  their  deaths  respect- 
ively, whenever  such  deaths  should  happen,  the  pro- 
perty should  go  to  their  heirs.  I  am  of  opinion,  there- 
fore, that  this  gift  did  not  lupse  upon  the  death  of  the 
sisters  in  the  lifetime  of  the  testator,  but  that  it  went  to 
those  who  would  have  taken  it  by  succession  bad  the 
persons  to  whom  the  life  interest  was  given  survived 

the  testator. 

With 
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1833.  With  respect  to  the  import  of  the  word  "  heirs,"  its 

G  TTiNGs      construction  must  be  governed  by  the  nature  of  the  pro- 
V.  perty ;  and  this  property  being  personal,  those  who  suc- 

•  ceed  to  it  are  not  the  heirs  at  law,  but  the  next  of  kin. 
In  the  case  of  Mounsey  v.  BlamirCj  the  word  "  heir" 
was  a  mere  word  of  description,  and  it  was  impossible 
to  give  to  that  word  any  other  than  its  legal  and  tech- 
nical signification.  There  happened  to  be  co-heirs,  and 
the  Court  was  consequently  of  opinion,  to  which  opinion 
it  still  adheres,  that  such  co-heirs,  as  pasotut  designate 
under  the  word  "  heir,"  were  entitled. 


L.  C.  The  Defendant  M^DcrmoU  appealed  from  this  decree. 

IS-M. 

The  case  having  been  opened,  on  the  part  of  the 
Appellant,  by  Mr.  Jacob  and  Mr.  Turner^  the  Lord 
Chancellor  considered  it  unnecessary,  for  the  reasons 
stated  in  his  judgment,  to  hear  the  other  side. 


The  Lord  Chancellor,  after  stating  the  will,  pro- 
ceeded as  follows :  — 

It  appears  that  the  testator  was  a  private  soldier,  who, 
having  by  his  sober  and  steady  demeanour  raised  him- 
self in  the  service,  left  15,000/.  by  the  will  which  is  the 
subject  of  this  appeal.  In  adverting  to  his  merits  and 
his  success,  it  is  difficult  to  avoid  regretting  that  per- 
haps his  only  reverse  of  fortune  should  finally  have 
brought  his  hard-earned  property  into  this  Court;  for 
whatever  doubts  may  be  entertained  as  to  where  he 
designed  it  to  go,  it  may  be  pretty  confidently  affirmed 
that  we  were  not  in  any  degree  the  objects  of  his  bounty. 
Being  disposed,  however,  to  keep  it  here  as  short  a 
time  as  possible,  I  shall  not  call  on  the  counsel  for  the 

Respondents, 
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Respondents,  having  no  doubt  at  all  on  one  part  of  the 
case,  and  on  the  other,  though  far  from  being  so  clear, 
haying  not  a  sufficient  doubt  to  require  further  argument 
in  support  of  the  decision  of  the  Master  of  the  Rolls. 

The  will  presents  two  questions  for  consideration. 

First,  do  the  legacies  given  to  Elizabeth  WalFs  children 
respectively,  ^'or  to  their  heirs,"  lapse  as  to  such  children 
as  died  in  the  lifetime  of  the  testator,  or  vest  in  their 
heirs  ?  Who  shall  be  intended  by  the  word  "  heirs " 
is  not  here  disputed ;  the  question  of  lapse  only  is  before 
the  Court. 
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Secondly,  do  the  equal  shares  of  the  residue  given  to 
tiie  testator's  sisters,  ^*  and  upon  their  deaths  respectively 
to  their  heirs,"  lapse,  or  go  to  the  persons,  whoever  they 
may  be,  who  shall  be  intended  heirs  ? 

Although  I  am  not  aware  that  it  has  ever  been 
judicially  determined  that  legacies  ^^  to  A.  and  B.y  or 
to  their  heirs,"  are  to  be  read,  **  to  A.  and  jB.,  and  if 
either  predecease,  then  to  his  heirs,"  so  as  to  prevent  a 
lapse;  yet  I  think  that,  both  upon  reasonable  grounds 
of  construction,  and  upon  the  authority  of  several  dicta^ 
there  can  be  no  doubt  of  such  being  the  true  sense  of 
the  expressions.  The  force  of  the  disjunctive  word  '^  or" 
is  not  easily  to  be  got  over.  Had  it  been  ^^  and,"  the 
words  of  limitation  would,  of  course,  as  applied  to  a 
chattel  interest,  have  been  surplusage;  but  the  disjunc- 
tive marks  as  plainly  as  possible  that  the  testator,  by 
using  it,  intended  to  provide  for  an  alternative  bequest ; 
namely,  to  the  legatees  if  they  should  survive ;  and  if 
they  should  not,  to  their  heirs.  It  is  no  doubt  true, 
that  a  testator  cannot  exclude  a  lapse  by  using  ne- 
gative provisions,  as  by  saying,  "  This  legacy  shall 

not 
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1834.  not  lapse  by  predecease  of  the  legatee."  The  legacy 
must  be  given  over  to  another  in  that  event,  in  order 
to  prevent  Its  falling  into  the  residue ;  the  intent,  with- 
M'Debmott.  Q^i  gych  designation  of  a  substitute,  being  indeed 
indicated,  but  not,  for  legal  purposes,  sufficiently  ex- 
pressed to  admit  of  its  being  carried  into  effect.  And  here 
it  may  be  said,  that  no  distinct  substitution  is  made,  in- 
asmuch as  the  word  ^^  heirs "  is  of  ambiguous  import 
when  applied  to  a  legacy.  But  there  is. really  nothing 
in  this  objection ;  for  the  sense  in  which  this  word  shall 
be  taken,  when  applied  to  personalty,  is  fixed  by  many 
decisions.  It  designates  the  heir  of  the  personalty,  that 
is,  the  next  of  kin.  So  Lord  Alvanley  held  in  HoU 
Ictmay  v.  HoUaway  (a),  though  the  point  was  not  neces- 
sary to  be  decided ;  in  Ijcmmdes  v.  Stone  (£},  the  Court 
held  that  a  gift  of  the  residue  to  the  testatoi-'s  ^*  next  of 
kin  or  heir  at  law "  carried  it  to  the  next  of  kin ;  and 
in  Vaiuc  v.  Henderson  (c),  a  gift  of  200/.  to  A^  and  if  he 
died  before  the  testator,  then  to  his  heirs,  was  held  by 
Sir  William  Grant  a  gift  to  the  next  of  kin. 

I  have,  therefore,  no  doubt  that  the  words  provide 
with  sufficient  distinctness  a  substitute  for  the  legatee, 
if  it  be  admitted  that  the  event  of  her  predecease  ap- 
pears to  have  been  in  the  testator's  contemplation ;  and 
I  have  already  shewn  it  to  be  so  upon  the  reasonable 
construction  of  the  words. 

The  authorities  will  be  found  to  support  this  con- 
jstruction.  Corbyn  v.  French  (d),  decided  by  Lord  Al- 
vanley^  has  been  relied  on  in  argument,  and  is  a  case  of 
great  and  recognised  authority ;  but  it  does  not  touch  or 
even  come  near  the  present  question.     It  was  a  gift  of 

the 

(a)  5  Vet,  399.  (c)  iJ.^W,  388.  n. 

[b)  4  Fes.  649  (d)  4  Fet.Aia. 
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the  residue  to  the  widow  for  her  life,  and  at  her  death  1834. 
part  of  it  to  B.,  or  to  her  proper  representative  if  B, 
should  not  be  living  at  the  widow's  death ;  and  other 
equal  parts  of  it  to  C.  and  D.  or  their  representatives  or  M'Debmott. 
representative ;  and  C  having  died  in  the  testator's  life- 
time, the  question  was,  if  his  share  lapsed.  Lord  Al^ 
vanUy  held,  and  most  soundly  held,  that  the  substitution 
of  the  representatives  was  only  intended  to  meet  the  same 
event  in  respect  of  C/s  and  Z)/s  shares  as  in  respect  of 
J?.'s ;  namely,  their  severally  predeceasing,  not  the  tes- 
tator himself,  bat  his  widow ;  and  he  decided  the  legacy 
of  C  to  be  lapsed.  Can  it  be  pretended  that  the  same 
decision  would  have  been  given  had  the  gifts  been  to 
jB.,  C,  and  D.  respectively,  without  any  previous  life  in- 
terest to  the  widow,  and  without  any  reference  either  to 
her  decease  or  to  their  surviving  her  ?  Clearly  not ;  the 
only  grounds  of  the  judgment  would  then  have  alto- 
gether failed. 

The  principle  which  ruled  the  case  of  legatees  of  the 
corpus  predeceasing  one  who  took  a  life  interest  in  the 
first  instance,  has  been  applied  to  the  case  of  legatees 
dying  before  the  term  of  payment,  when  that  was  a 
given  time  fixed  by  the  will,  and  when  the  substitution 
was  made  with  a  reference  to  the  first  taker's  dying  before 
that  time.  This  was  decided  in  TidweU  v.  Ariel  (a),  by 
the  Master  of  the  Rolls. 

In  that  case  the  testator  gave  a  legacy  to  his  daughter 
A.  among  several  other  legacies  to  different  persons 
named  in  his  will,  all  which  legacies  he  directed  to  be 
paid  by  his  trustees  one  year  after  his  death,  **  or  to 
their  several  and  respective  heirs;"  and  A,  having  pre- 
deceased the  testator,  his  Honor  decided  that  her  legacy 

was 

{a)  3  Mad,  403. 
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1834.  was  lapsed.  The  decision  is  important,  first,  because  it 
shews  that  the  word  ^^  heirs  "  being  used,  did  not  raise 
any  doubt  as  to  the  party  substituted,  its  meaning  being 
M'Dermott.  sufficiently  definite ;  and,  secondly,  because  his  Honor 
clearly  intimates  how  he  would  have  determined  the 
question  of  lapse,  had  the  substitution  referred  to  the 
legatee's  dying,  not  before  the  time  of  payment  arrived, 
but  before  the  testator  died.  It  had  been  contended 
that  the  substitution  was  inconsistent  with  a  pure  per^ 
sonal  giil  to  the  legatee,  and  must  be  taken  as  carrying 
the  legacy  to  ^.'s  representative  on  his  decease.  His 
Honor  said,  <*  If  the  direction  had  been,  that  the  lega- 
cies should,  at  the  testator's  death,  be  paid  to  the  lega- 
tees, or  their  respective  heirs,  the  inconsistency  con- 
tended for  would  have  existed;"  that  is,  such  a  gift 
would  have  prevented  a  lapse,  and  entitled  the  l^atee's 
next  of  kin.  Now  the  case  thus  supposed  by  his  Honor 
is  precisely  and  in  terms  the  case  before  the  Court 

Another  case,  which  came  before  the  Vice-Chancellor 
in  1829(a),  received  much  discussion,  and  the  opinion 
delivered  by  his  Honor  plainly  shews  that,  had  the 
bequest  been  to  A.  or  to  his  heirs,  the  gift  over  would 
have  precluded  a  lapse.  That  was  a  gift  ^^  to  A.  or  to 
his  heirs,  executors,  administrators,  or  assigns,"  which 
was  justly  held  to  be  void  for  uncertainty,  A.  having 
predeceased  the  testator;  because  it  was  said  that 
*<  assigns"  meant  some  persons  to  be  designated  by  the 
legatee,  while  *^  heirs  "  meant  those  who  derived  no 
title  from  him ;  and  executors  and  administrators  were 
added  to  the  others,  so  that  the  whole  was  held  quite 
uncertain,  and  a  lapse  was  inevitable.  The  Vice  Chan- 
cellor throughout  held,  that  to  such  words  he  could  not 
give  the  sense  of  next  of  kin,  because  no  case  authorised 

him 

(a)  Wd^c  V.  Templer,  3  Sim.  524. 
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him  to  do  so,  though  he  distinctly  admitted  that 
**  heirs  "  alone  had  received  this  sense  by  judicial  de* 
termination ;  and  no  one  can  carefully  read  the  judgment 
given  by  his  Honor,  without  coming  to  the  conclusion 
that,  had  the  gift  been  to  "  A.  or  his  heirs,"  the  decision 
would  have  been  the  other  way. 

The  second  point  is  not  so  free  from  difficulty.  It 
must  be  admitted  that  the  expression  *^  to  A.  and  B. 
or  their  heirs,"  denotes  distinctly  and  according  to  its 
natural  import  the  alternative  of  A.  and  B.  not  surviving 
to  take,  and  provides  for  that  event.  The  words  *^  to 
^.and  jB.and  upon  their  death  to  their  heirs,"  are  far  from 
carrying  the  same  alternative  sense  if  they  stand  alone. 
On  the  contrary,  they  rather  seem  to  point  at  succession 
than  at  substitution ;  rather  look  like  a  gift  to  A.  and  B. 
during  their  lives,  and  after  their  decease  respectively  to 
their  heirs.  The  use  of  the  conjunctive  ^^  and  "  seems 
to  point  that  way,  but  still  more  when  it  is  followed  by 
the  words  ^'  upon  their  death,"  which  seem  to  be  syno- 
nymous with  ^^  at  their  death,"  and  not  with  ^<  in  case  of 
their  death,"  which  would  denote  predecease.  But  if 
such  be  the  construction  of  the  gift,  that  is,  if  it  be  to 
the  legatees  for  life,  and  after  their  decease  to  their  heirs, 
it  carries  the  whole  interest  to  the  legatees,  and  makes 
a  lapse  on  their  predecease.  That  such  would  be  the 
true  construction  of  the  bequest  of  this  residue  in  the 
general  case,  and  if  it  stood  alone,  I  can  have  little 
doubt,  though  I  am  not  aware  of  any  decision  exactly 
in  point  But  we  must  look  here  to  the  whole  instru- 
ment, examine  the  other  parts  as  well  as  the  clause  in 
question,  and  attend  also  to  the  whole  of  that  clause  as 
well  as  to  the  particular  words  of  limitation. 


18S4. 


G1TTIN68 

V. 

M'Debmott. 


^       The  testator  is  giving  the  residue  to  his  two  sisters  in 
equal  shares;  and  it  seems  much  more  likely  that  he 

should 
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18S4.  should  have  intended  to  give  the  children  of  Sarah  Gil- 
V 1.  V  —  '^  tiusis  their  mother's  share  in  case  they  survived  him  and 
ITTING8  ^j^^  predeceased  him,  as  he  seems  to  have  provided  for 
M'Djsamott.  all  his  other  nephews  and  nieces,  and  had  left  nothing  to 
Sarah  Giitings*  family.  Moreover  nothing  is  said  directly 
of  the  gift  to  the  two  sisters  for  life;  the  residue  is  given 
to  them  in  terms  which  would  carry  the  corpus^  unless 
controlled  by  the  words  that  follow — "  and  upon  their 
deaths."  But,  chiefly,  it  is  necessary  to  regard  the  other 
provisions  of  the  will,  the  general  scheme  of  it,  and 
the  manner  in  which  the  testator  had  previously  taken 
precautions  to  prevent  all  lapse.  He  gives  legacies  to 
the  children  of  his  sister  Elizabeth  Wallj  so  as  to  pre- 
vent a  lapse  by  their  predeceasing  himself,  in  the  way  I 
have  already  shewn.  It  appears  improbable  that, 
having  thus  confined  those  children  to  100/.  or  2002i 
each,  he  should  afterwards  allow  the  bulk  of  hb  fortune 
to  go  amongst  them  equally  with  the  representatives  of 
bis  most  favoured  sisters ;  and  it  seems  still  more  im- 
probable, that  he  should  have  taken  effectual  care  to 
prevent  a  lapse  of  the  small  stock  legacies  given  to  the 
WdllSf  and  taken  no  care  at  all  to  prevent  a  lapse  of  the 
whole  remainder  by  the  predecease  of  his  sisters. 

This  consideration  makes  it  quite  impossible  to  doubt 
that  the  testator,  when  he  used  the  words  in  giving  the 
residue  '^  upon  their  deaths  respectively  to  their  heirs," 
intended  the  same  thing  as  when,  in  giving  the  stock 
legacies,  he  had  made  use  of  the  words  ^^  or  to  their 
heirs." 

It  is  quite  true,  that  the  expression  ^'  upon  their 
deaths,"  has  never  in  any  case  been  construed  as  equi- 
valent to  "  if  they  die,"  or  "  in  case  of  their  deaths," 
and  I  by  no  means  intend  to  state  that  it  is  equivalent 
to  those  expressions.     I  have  indeed  said  that,  if  these 

words 
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words  had  stood  alone,  I  could  not  have  considered  them        1834. 
as  denoting  predecease ;  nevertheless  it  must  be  admitted      Gittings 
that  the  phrase  has  no  meaning  at  all,  if  it  is  taken  as  v- 

implying  limitation  and  not  substitution,  for  no  one  can 
take  what  has  been  given  to  another,  until  the  death  of 
that  other,  and  while  any  legatee  exists,  no  one  can  be 
his  heir.  It  may  be  further  observed,  that  giving  to 
^.,  and  on  his  death  to  his  heirs,  refers  to  two  things 
which  must  take  place  without  any  such  provision,  the 
death  of  A, ;  and  his  heirs  taking  after  him,  that  is,  the 
property  going  to  those  to  whom  the  law  gives  it ;  so 
that  it  is  only  saying,  ^*  let  those  take  it  who  may  be 
entitled  to  take  it."  But  I  must  again  observe,  that  my 
opinion  as  to  the  construction  to  be  put  upon  the  words 
in  question  rests  not  upon  the  words  taken  by  them- 
selves, but  upon  the  whole  context,  and  the  preceding 
parts  of  the  will.  The  current  of  authority  upon  ana- 
logous cases,  there  being  none  upon  the  expressions 
here  employed,  would  certainly  lead  to  the  conclusion, 
that  if  the  gift  stood  alone,  a  lapse  could  not  easily  be 
prevented;  and  my  opinion  is  formed  upon  the  pre- 
ceding argument,  by  which  I  have,  I  apprehend,  shewn 
that  the  true  construction  of  the  foregoing  gifts  to  the 
Walls  precludes  a  lapse  as  to  those  legacies,  and  that 
there  arises  from  thence  an  inference  not  to  be  avoided 
or  resisted,  that  the  words  employed  touching  the  re- 
sidue must  be  taken  in  a  like  sense. 


Vol.  II. 
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Rolls. 

1853. 

Nov.  14. 

Dec,  2. 

Where,  on 
the  failure  of 
a  particular 
gift  to  one  for 
Bfe  with  re- 
mainders over, 
the  next  limit- 
ation in  the 
deed  was  to 
the  settlor,  or 
such  persons 
as  he  should 
appoint,  and 
in  default  of 
appointment, 
to  such  per- 
son or  persons 
as  should  at 
the  time  of 
his  death  be 
his  next  of 
kin ;  and  the 
settlor  died 
before  the 
tenant  for  life, 
without  hav- 
ing made  any 
appointment ; 
the  tenant  for 
life,  who  was 
one  of  the 
settlor's  next 
of  kin,  was 
held  not  to  be 
excluded  from 
the  benefit  an- 
nexed to  that 
character. 

The  words 
"  next  of 
kin,"  used 
iimpliciter, 
and  without 
explanatory 
context,  must 
be  taken  to 
mean  next  of 
kin  according 
to  the  statute 
of  distribu- 
tions. 


ELMSLEY  V.  YOUNG. 

TIY  an  indenture,  dated  the  17th  of  Jufy  1813, 
"^  and  made  between  Peier  ELmsI^  of  the  first  part, 
Alexander  Elmslei/j  his  brother,  of  the  second  part, 
and  John  Adolphm  Young  and  Walter  Young  of  the 
third  part,  reciting,  among  other  things,  that  the  said 
Peter  Elmsleyj  conceiving  it  to  have  been  the  inten- 
tion of  his  uncle  Peter  Elmdey  Esq.,  deceased,  to  have 
made  some  provision  for  the  said  Alexander  Elmdey 
over  and  bey6nd  what  was  specified  in  tlie  will  of  his 
said  uncle,  had  proposed  to  settle  the  sum  of  2500/. 
S  per  cent,  bank  annuities  upon  the  said  Alexander 
Elmsley  and  his  issue  in  manner  thereinafter  mentioned ; 
it  was  witnessed  that  the  said  Peter  Elmsley  assigned 
unto  the  said  John  Adolphus  Young  and  Walter  Youngs 
their  executors,  administrators,  and  assigns,  the  said 
sum  of  2500/.  S  per  cent,  bank  annuities,  upon  trust  to 
pay  the  interest  and  dividends  thereof  to  the  said 
Alexander  Elmsley  and  his  assigns  during  his  life,  and 
after  his  decease  upon  trust  to  pay,  assign,  and  transfer 
the  same  unto  and  among  the  child  or  children  of  the 
said  Alexander  Elmsley^  by  any  woman  with  whom  he 
might  at  any  time  thereafter  intermarry  in  manner 
therein  expressed :  but  in  case  there  should  not  be 
any  child  of  the  said  Alexander  Elmsley  by  any  woman 
with  whom  he  might  intermarry  as  aforesaid,  who  being 
a  son  should  attain  the  age  of  twenty-one  years,  or 
being  a  daughter  should  attain  that  age  or  marry,  then 
the  said  John  Adolphus  Young  and  Walter  Youngs  and 
the  survivor  of  them,  his  executors,  administrators,  and 
assigns,  should  from  and  immediately  after  the  decease 
of  the  said  Alexander  Elmsley^  and  such  failure  of  issue 

as 
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as  aforesaid,  stand  and  be  possessed  of  and  interdsted  in 
the  said  sum  of  2500L  S  per  cent,  bank  annuities,  upon 
trust  to  pay,  transfer,  and  assign  the  same  unto  the  said 
Peter  Elmsla/j  party  thereto,  in  case  he  should  be  then 
living,  and  in  case  the  said  Peler  Elmsley  should  not  be 
then  living,  then  unto  such  person  or  persons,  and  to 
and  for  such  ends,  intents,  and  purposes,  as  he  the  said 
Peter  Elmdey^  at  any  time  or  times  during  his  natural 
life,  by  any  deed  or  writing  to  be  by  him  sealed  and 
delivered  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  or  by  his  last  will  and  testament  in 
writing,  or  any  codicil  thereto,  should  direct  or  appoint ; 
and  in  default  of  such  direction  or  appointment,  upon 
trust  to  pay,  transfer,  and  assign  the  said  sum  of  2500/. 
3  per  cent,  bank  annuities  to  such  person  or  persons  as 
should  at  the  time  of  the  decease  of  the  said  Peter 
Elmsley  be  the  next  of  kin  of  him  the  said  Peter  Elms^ 
ley^  and  to  and  for  no  other  use,  trust,  intent,  or  pur- 
pose whatsoever. 


Peter  Elmsley  died  on  the  8th  of  March  1825,  without 
having  made  any  appointment,  leaving  his  brother 
Alexander  Elmsley  and  a  nephew  and  two  nieces,  chil- 
dren of  John  Elmsley  a  deceased  brother,  surviving  him. 
Alexander  EXmsley  died  on  the  4th  of  August  IBS  I, 
unmarried,  and  without  issue.  The  bill  was  filed  by  the 
nephew  and  nieces  of  the  settlor  against  the  surviving 
trustee  of  the  settlement  and  the  personal  representatives 
of  Alexander  Elmsley. 


Two  questions  were  made  in  the  cause;  first,  whether 
the  limitation  over  was,  in  the  events  which  had 
happened,  a  limitation  to  the  next  of  kin  of  the  settlor, 
exclusive  oi  Alexander  Elmsley ;  and,  secondly,  whether, 
if  Alexander  Elmsley  were  not  excluded,  he  was  entitled 
to  the  whole  as  nearest  of  kin,  or  to  a  moiety  as  one  of 

G  2  the 
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the  next  of  kin,  the   representatives  oF  the  deceased 
brother  being  entitled  per  stirpes  to  the  other  raoiety. 

Mr.  Bickersteth  and  Mr.  Campbell^  for  the  Plaintiffs. 

# 
The  limitation  to  the  next  of  kin  is  to  take  effect  in 

the  events  of  the  death  of  Alexander  Elmsley  without 
issue,  and  no  appointment  by  the  settlor.  These  events 
have  happened ;  and  it  is  plain  that  Alexander  himself 
could  not  be  intended  to  take  or  participate  in  the  gift  to 
the  next  of  kin.  Bird  v.  Wood  (a)  is  a  case  very  similar 
in  its  circumstances  to  the  present.  There  the  testatrix 
bequeathed  a  fund  to  her  daughter  for  life,  and,  after 
her  decease,  to  such  persons  as  she  should  appoint,  and, 
in  default  of  appointment,  to  the  testatrix's  own  next  of 
kin  according  to  the  statute  of  distributions ;  and,  the 
daughter  having  died  without  children,  and  without 
having  made  any  appointment,  it  was  held  that  the 
testatrix's  next  of  kin,  exclusive  of  the  daughter,  were 
entitled  to  the  fund.  So  in  Jones  v.  Colbeck{b)  the 
testator's  daughter,  the  tenant  for  life,  was  held  not  to 
be  included  in  the  expression  "  nearest  relations,"  to 
whom  the  fund  was  given  in  the  event  of  the  death  of 
the  daughter  without  children.  Briden  v.  Hewlett  {c) 
is  an  authority  to  the  same  effect.  If,  however,  the 
Court  should  be  of  opinion  that  Alexander  Elmsley  is 
not  excluded  under  this  settlement,  then,  as  the  words 
"  next  of  kin "  are  used  simpliciter  without  any  expla- 
natory context,  they  must,  according  to  the  recent  de- 
cision in  Hinckley  v.  Maclarens{d\  be  taken  to  mean 
next  of  kin  according  to  the  statute  of  distributions. 
The  representatives  of  Alexander  Elmsley  will,  conse- 
quently, be  entided  to  one  moiety  of  the  fund,  and  the 

nephew 


(a)  2  Sim,  ^  Stu.  400. 
{b)  8  Vet,  38. 


(c)  p.  90.  infrct, 

(d)  I  Afylne  ^  Keen,  27. 
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nephew  and  nieces  of  the  deceased  brother  to  the  other 
moiety. 

Mr.  Tinney  and  Mr.  Lovat^  for  the  personal  repre- 
sentative and  residuary  legatee  of  Alexander  Elmsley* 

The  first  question  raised  is,  whether  Alexander  Elms' 
ley,  or  those  who  represent  him,  have,  in  the  events  which 
have  happened,  any  claim  at  all;  the  next,  whether, 
supposing  him  not  to  be  excluded,  his  interest  extends 
to  the  whole  or  only  to  a  moiety  of  the  setded  fund. 
To  support  the  construction  contended  for  on  the 
other  side,  there  must  be  added  to  the  words  "  next 
of  kin,"  the  words  "  exclusive  of  my  brother  Alex-- 
ander,*'  Without  this  interpolation  Alexander  Elmdey 
clearly  answers  the  description  of  *^  next  of  kin,"  and 
was  entitled  either  to  the  whole,  as  the  nearest  in 
blood  to  the  settlor,  or  to  a  moiety  of  the  fund  as  one 
of  the  next  of  kin  under  the  statute  of  distributions. 
In  general,  the  tenant  for  life  under  a  will  or  deed 
is  not  excluded  from  taking  or  transmitting  to  his 
representatives  a  larger  interest,  as  answering  the  de- 
scription of  the  person  or  of  one  of  the  persons  to 
whom  the  fund  is  given  over.  Thus,  in  Holl</way  v. 
Holloway  {a)  the  testator's  daughter,  the  teiiant  for  life 
of  the  whole  fund,  was  held  to  be  entitled,  with  her 
two  sisters,  to  a  share  of  the  fund  which  was  given  over 
to  the  testator's  heirs  at  law.  In  Doe  dem.  Gamer  v. 
LaVDSon  (b)  the  testator  devised  real  estate  to  his  nephew 
for  life,  and  after  his  decease  to  such  person  or  persons 
as  should  appear  and  could  be  proved  to  be  his  next  of 
kin,  in  such  proportions  as  they  would,  by  virtue  of  the 
statute  of  distributions,  have  been  entitled  to  his  personal 
estate,  if  he  had  died  intestate.  Upon  this  singular 
limitation  the  Court  held  that  the  next  of  kin  at  the 

time 

(a)  5  Fes.  399  (6)  3  E{[4t,  278. 

G  3 
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time  of  the  testator's  death  were  entitled,  though  the 
nephew,  to  whom  a  prior  estate  for  life  had  been  given, 
was  one  of  them.  All  the  cases  in  which  the  tenant 
for  life  has  been  excluded,  turn  upon  special  circum- 
stances, which  do  not  apply  to  the  present  case.  In 
Jones  V.  Colbeck  (a),  Sir  WiUiam  Grant  was  of  opinion 
that  the  testator  could  not  have  intended  to  include  his 
only  daughter  in  the  term  ^*  relations,"  and  upon  that 
ground  the  daughter  was  held  to  be  excluded.  In 
Bird  v«  Wood{b)  there  is  a  special  circumstance,  which  is 
not  noticed  in  the  report  of  that  case,  and  which  would 
seem  to  have  been  the  ground  of  your  Honor's  decision. 
The  bequest  over  in  that  case  is  to  the  testatrix's  own 
next  of  kin,  according  to  the  statute  of  distributions, 
^^  to  be  considered  as  a  vested  interest  from  the  time  of 
the  testatrix's  death,  except  as  to  any  child  that  might 
be  afterwards  born  of  her  daughter."  It  follows  from 
this  direction,  that  the  testatrix  intended  the  grand- 
children to  take  a  vested  interest  in  the  lifetime  of  the 
daughter ;  and  as  the  grandchildren  could  only  take  as 
next  of  kin,  properly  so  called,  by  representation,  the 
testatrix  must  have  intended  next  of  kin  exclusive  of 
the  daughter.  The  daughter  must  necessarily  be  ex- 
cluded before  the  grandchildren  could  come  in ;  and 
this  was  no  doubt  the  ground  of  your  Honor's  de- 
cision. 


If  Alexander  Elmslet/y  then,  be  not  excluded,  the  next 
question  is,  whether  he  was  not  entitled  to  the  whole 
of  the  fund,  as  the  nearest  in  blood  to  the  settlor.  It 
is  true  that  in  Phillips  v.  Garth  {c)  the  words  **  next 
of  kin,"  without  more,  were  held  to  mean  next  of  kin 
according  to  the  statute  of  distributions ;  but  the  de^ 
cision  in  that  case  has  been  successively  disapproved  of 

by 

(o)  8  Vei.  38.  (r)  3  Bro.  C.  C,  64. 

[b)  S  Shn.  4-  Stu.  400. 


Mr.  Bickersteth^  in  reply. 


(a)  3  Swantt,:M2,  (c)  14  r«.372. 

{b)  19  Vet.  400.     S.  C.  Coop. 
275, 
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by  Lord  Thurlaw,  Lord  JS/aon,  and  Sir  William  Graiii^  1883. 
and  it  was  expressly  over-ruled  by  Sir  Thomas  Plumer  in 
Brandon  v.  Brandon,  (a)  In  Sm/M  v.  Campbell  (b)  Sir 
William  Grant  expresses  his  opinion  upon  this  point  in 
the  following  language :  —  "  Even  if  the  words  were 
*  next  of  kin,*  yet,  if  there  was  nothing  to  shew  that 
the  testator  had  reference  to  the  statute  of  distributions, 
or  to  a  division  as  in  the  case  of  intestacy,  the  in- 
clination of  my  opinion  would  be,  that  the  nearest  in 
kindred  only  are  entitled,  and  that  brothers  and  sisters 
would  exclude  nephews  and  nieces  from  participating 
in  such  a  bequest.  I  know  the  contrary  was  deter- 
mined by  Mr.  Justice  Buller  in  Phillips  v.  Garth^  who 
held,  that  under  the  words  ^  next  of  kin,'  two  surviving 
brothers  were  not  alone  entitled,  but  nephews  and 
nieces  were  to  come  in  with  them.  That  case  came 
before  Lord  Thurlam^  but  not  upon  that  point,  the 
brothers  not  appealing  from  Mr.  Justice  Bullet^s  de- 
cision; but  the  inclination  of  Lord  ThurUmi's  opinion 
was  so  strong  against  that  of  Mr.  Justice  Btdler^  that 
his  Lordship  directed  the  cause  to  stand  over,  that  the 
brothers  might  have  an  opportunity  of  applying  to  re- 
bear  the  cause.  It  was  however  compromised,  and 
there  was  no  decision  of  that  point.  In  the  case  of 
Garrick  v.  Lord  Camden  (c),  Lord  Eldon^  referring  to 
Lord  Thurlow's  doubt,  states  his  own  also,  with  regard 
to  tliat  decision  of  Mr.  Justice  Buller" 

Mr.  EUisonj  for  the  surviving  trustee  of  the  settle- 
ment. 
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The  Master  of  the  Rolls. 

The  words  "next  of  kin,**  must  be  taken  to  mean 
next  of  kin  according  to  the  statute  of  distributions* 
Upon  the  other  point  my  present  opinion  is,  that  if 
there  be  a  gift  to  a  tenant  for  life,  with  remainder  to  his 
children,  remainder,  if  he  have  no  children,  to  the  next 
of  kin  at  the  testator's  death,  and  the  tenant  for  life 
happen  to  be  one  of  those  next  of  kin,  he  is  not  ex- 
cluded from  taking  in  that  character.  The  mere  circum- 
stance of  a  partial  interest  being  given  to  a  particular 
person  does  not  exclude  such  person  from  the  benefit  of 
a  larger  or  other  interest  given  to  him  under  another 
description.  I  shall,  however,  look  into  the  authorities 
before  I  finally  decide  this  point. 


JJec.Q.  This  day  his  Honor  delivered  the  following  judg- 


ment :  — 


In  cases  of  this  nature  the  inquiry  necessarily  is, 
whether  the  next  of  kin,  who  are  to  take  upon  the 
failure  of  a  particular  gift  to  one  for  life  with  remainder 
over,  are  the  next  of  kin  of  the  testator  or  settlor  living 
at  his  death,  or  the  next  of  kin  of  the  testator  or  settlor 
living  at  the  death  of  the  tenant  of  the  particular  estate* 
If  the  persons  who  are  to  answer  that  description  are 
to  be  the  next  of  kin  at  the  death  of  the  testator  or 
settlor,  and  the  tenant  of  the  particular  estate  be  then 
living,  and  be  himself  one  of  the  next  of  kin  at  that 
period,  he  cannot  be  excluded  from  the  benefit  which  is 
annexed  to  that  character.  If  the  next  of  kin,  who  are 
to  take  upon  failure  of  the  gift  to  the  particular  legatee 
or  donee,  are  meant  to  be  the  next  of  kin  living  at 
Ibe  death  of  the  legatee  or  donee,  it  is  plain  that  such 
legatee  or  donee  could  not  be  intended  to  be  included 
under  that  description. 

This 
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This  is  the  principle  adopted  in  the  case  of  Hollcmay 
V.  Hcllaway  and  Jones  v.  CotbecJc^  although  the  decision 
in  Hdllamay  v.  Hollonjoay  is  in  other  respects  question- 
able. In  the  case  of  Bird  v.  Wood^  which  was  before 
me,  the  report  is  too  short;  the  circumstance  which 
governed  the  decision  in  that  case,  which  has  been  re- 
ferred to  at  the  bar,  although  noticed  in  the  statement 
of  that  case,  is  omitted  in  the  report  of  the  judgment. 
In  the  case  of  Briden  v.  Hewlett  {a\  which  was  subse- 
quently before  me,  the  testator  gave  all  his  property  to 
his  mother  for  the  term  of  her  life,  with  power  to 
appoint  the  same  at  her  death,  and  in  case  she  should 
make  no  appointment,  then  "  to  such  persons  who 
would  be  entitled  to  the  same  by  virtue  of  the  statute  of 
distributions."  The  mother  survived  the  testator,  and 
died  without  having  made  any  appointment,  and  upon 
the  original  hearing  of  the  cause  I  referred  it  to  the 
Master  to  inquire  who,  by  virtue  of  the  statute  of  dis- 
tributions, were  entitled  to  take  at  the  death  of  the 
testator,  and  who,  according  to  that  statute,  were  entitled 
to  take  at  the  death  of  the  mother ;  and  upon  the  hearing 
of  the  cause  on  further  directions,  I  held  that  the 
persons  to  take  were  those  who,  by  virtue  of  the  statute 
of  distributions,  would  be  entitled  at  the  death  of  the 
mother,  the  term  woidd  used  by  the  testator  being 
future,  and  it  being  evident  that  it  could  not  be  intended 
that  the  mother  should  take  under  that  description. 


1833. 


ElMsleV 

V. 
YOUNO. 


In  this  case  Alexander  Elmsley^  having  survived  Peter 
Elmsleyj  and  being  one  of  the  next  of  kin  at  the  death 
of  Peter  JSlmsley^  according  to  the  unequivocal  ex- 
pression in  the  deed,  I  am  of  opinion  that  he  cannot  be 
excluded  from  the  benefit  which  then  devolved  upon 
him  in  that  character.     As  to  the  effect  of  the  expression 

"  next 

(a)  p.  90.  fij/r^. 
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<<  next  of  kin,"  I  had  occasion  fully  to  examine  that 
point  in  Hinckley  y.  Maclarens{a\  and  I  continue  of  the 
opinion  then  expressed,  that  where  the  words  "  next  of 
kin"  are  used  simpliciier  and  without  explanatory 
context,  they  are  to  be  understood  as  next  of  kin  accord- 
to  the  statute  of  distributions. 


(a)  1  Mylne  4'  JTmi,  27. 


RoLU. 

1831. 

Kov,  25. 


BRIDEN  V.  HEWLETT. 


riiHE  will  of  WiUiam  Bingham  contained  the  follow- 
•*•    ing  bequest :  —  "1  give  and   bequeath  unto  my 


A  testator 

gave  his  peN 

sonal  estate  to 

trustees,  upon  friends  WiUiam  Briden  the  elder,  and  WiUiam  Briden 

trust  to  con-     ^^  younger,  all  iny  goods,  chattels,  money  in  the  funds, 

personal  estate  and  effects  whatsoever  and  of  what 
nature  and  kind  soever,  upon  trust,  in  the  first  place,  to 
convert  into  money  all  and  such  part  of  my  estate  and 
effects  as  are  not  already  in  money ;  and,  in  the  next 
place,  to  lay  out  the  same  in  government  or  landed 
security,  and  to  pay  and  apply  the  interest  thereof  unto 
my  mother,  the  wife  of  Timothy  Hexvlettj  during  her 
natural  life.  And  I  will  and  direct  that  her  receipt 
only  be  a  sufficient  discharge  for  the  same,  nor  shall  the 

persons  as  she  same  be  subject  to  the  control  or  disposition  of  the 
should  by  her  •'  ,      ,       i     /.  .,         »  a      . 

will  direct  and  present  or  any  future  husband  of  my  said  mother.    And 

appomt^^and    ^f^^^  ^^^^  decease  of  my  said  mother,  I  give  and  be- 

said  mother      queath  all  my  goods,  chattels,  estate,  and  effects  unto 

without  a  will  *"^'^  person  or  persons  as  my  said  mother  shall  by  her 
then  to  such  ^m 

person  or  per- 
sons as  would 

be  entitled  to  the  same  by  virtue  of  the  statute  of  distributions.  The  mother  sur- 
vived the  testator,  and  died  intestate :  Held,  that  the  testator's  next  of  kin  at  the 
death  of  the  mother  were  entitled  to  the  bequest. 


vert  into 
money,  and 
invest  the 
tame,  and  to 
pay  the  in- 
terest to  his 
mother  for 
her  life;  and 
af^er  the  de- 
cease of  his 
mother  he 
gave  all  his 
estate  and 
efl^ts  to  such 
person  or 
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will  direct  and  appoint;  and  in  case  my  said  mother 
shall  die  without  a  will,  then  to  such  person  or  persons 
as  would  be  entitled  to  the  same  by  virtue  of  the  statute 
of  distributions." 


1881. 


Bbioek 
Hbwuett. 


The  testator  died,  leaving  Jane  Hewlett^  his  mother, 
his  sole  next  of  kin,  who  died  intestate.  The  children 
of  Jane  Hewletfs  brother  were  the  testator's  next  of 
kin  at  the  death  oi  Jane  Hewlett ;  and  the  same  children 
would  have  been  his  next  of  kin  if  Jane  Hetol^tt  had 
been  then  dead.  The  question  in  the  cause  was,  whe* 
ther  the  testator's  personal  estate  belonged  to  Timothf 
Hewlett  J  as  the  husband  and  personal  representative  of 
the  testator's  next  of  kin  at  his  death,  or  to  the  children 
of  Jane  Hewletfs  brother. 

Mr.  Tinney  and  Mr.  Notion^  for  the  personal  re* 
presentative  of  Jane  Hewlett,  contended,  that  the  tes* 
tator's  mother  was  entitled  as  next  of  kin  at  the  death 
of  the  testator,  and  that  the  partial  interest,  which  she 
took  under  the  will  as  tenant  for  life  with  a  power  of 
appointment,  could  not  exclude  her  from  the  interest 
which  accrued  to  her  as  answering  the  description  of 
the  testator's  next  of  kin.  Upon  this  principle  it  was 
decided  in  Hollowat/  v.  HolUrway  (a),  that  a  testator's 
daughter,  who  had  an  interest  for  life  in  the  whole  fund, 
was  entitled  to  share  with  his  other  daughters  in  the 
residue  of  that  fund  bequeathed  in  trust  for  such  person 
or  persons  as  should  be  his  heir  or  heirs.  This  prin- 
ciple  was  recognised  by  Sir  William  Grant  in  Jones  v« 
Colbeck  {b)y  and  followed  in  Doe  dem.  Gamer  v.  Law^ 
son  (c),  where  the  tenant  for  life,  a  nephew  of  the  testa- 
tor, was  held  to  be  entitled  to  a  share  of  real  estate 
devised  in  remainder  to  such  persons  as  would  have 

taken 


(c)  5  Km.  399. 


(b)  8  Ve9.  38. 


(c)  5J?ail,97S. 
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taken  it  if  it  had  been  personal  estate,  and  the  testator 
had  died  intestate. 

Mr.  Bickersteth  and  Mr.  Barba\  for  the  next  of  kin 
at  the  death  of  Jane  Heidettj  insisted  that  the  testator's 
mother  was  plainly  excluded  by  the  language  of  this 
will  in  the  event  of  her  dying  intestate ;  and  they  relied 
upon  Bird  v.  Wood,  {a)  In  that  case  the  bequest  was  to 
the  testatrix's  daughter  for  life,  and  after  her  death  as 
she  should  appoint,  and  in  default  of  appointment  to 
the  testatrix's  next  of  kin,  to  be  considered  as  a  vested 
interest  from  the  testatrix's  death,  except  as  to  any  child 
afterwards  born  of  her  daughter;  and  it  was  held,  the 
daughter  having  died  without  having  had  a  child,  and 
without  making  any  appointment,  that  the  persons  who 
would  have  been  next  of  kin  at  the  testatrix's  death,  if 
her  daughter  had  been  dead  without  issue,  were  en- 
titled* 


The  Master  of  the  Rolls. 

It  is  impossible  to  contend  that  this  testator  meant  to 

give  the  property  in  question  absolutely  and  entirely  to 

his  mother,  because  he  gives  it  to  her  for  life,  with  a 

power  of  appointment.     In  case  of  her  death  without  a 

will,  the  testator  gives  his  property  to  such  person  or 

persons  as  would  be  entitled  to  it  by  virtue  of  the  statute 

of  distributions.     Entitled  at  what  time  ?  the  word  would 

imports  that  the  testator  intended  his  next  of  kin  at  the 

death  of  his  mother.     It  is  clear  that  he  meant  to  ex* 

elude  his  mother  from  the  class  who  were  to  take  in  the 

event  of  her  intestacy ;  and  no  question  can,  in  this  case, 

be  raised  between  the  next  of  kin,   exclusive  of  the 

mother,  at  the  time  of  the  death  of  the  testator,  and 

the  next  of  kin  at  the  time  of  the  death  of  the  mother ; 

for  these  are  here  the  same  persons. 

(a)  i  Sim.  ^  Stu,  400. 
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Rolls. 

MANBRIDGE  v.  PLUMMER.  i835. 

Nov.  14. 

JOHN  FRAINj  by  his  will,  dated  the  28th  of  No-  A  testator 
vember  1810,  duly  executed  to  pass  freehold  estates  fj^toles  to  Ws 

by  devise,  gave  and  devised  all  and  every  his  freehold  wife  for  life, 
,      J  t   1        ^.  t   and  after  her 

messuages,  lands,  tenements,  and  hereditaments,  and  decease  to 

real  estate  whatsoever  and  wheresover,  unto  his  wife  h'*  g|^"d. 

daughter,  the 

Elizabeth  Train  for  and  during  the  term  of  her  natural  only  child  of 

life;  and  from  and  immediately  after  her  decease,  he  dauaht^^her 

gave  and  devised  all  and  every  his  said  freehold  lands,  heirs  and 

tenements,  and  real  estates,  with   the  appurtenances,  fj^J^Ise'she 

unto  his  grand-daup;hter  Elizabeth  Hofnj  the  only  child  should  die 

,  under  twenty- 

of   bis    the   said   testator's   daughter  Elizabeth  Horn^   one  without 

deceased,  late  wife  of  Charles  Hom^  and  to. the  heirs  i««ue,  then 

over:  Held, 
and  assigns  of  his  said  grand-daughter  Elizabeth  Horn  thatthegrand- 

for  ever :  but,  in  case  his  said  grand-daughter  Elizabeth  ^^^^^l^^ 

Horn  should  happen  to  die  under  the  age  of  twenty-one  tator's  sole 

•^1      ,  .  ^1  heir  at  law, 

years  without  issue,  then  over.  i^^j^  ^^  ^^le 

death  of  the 

r«i  1.1.^  1       •         t  •        •/•     tenant  for  life. 

The  testator  died  in  June  1815,   leaving   his  wite  by  descent, 

Elizabeth  Frain,    and    his    grand-daughter    Elizabeth   and  not  by 

'    ^  °       ^  ^^  purchase. 

Horn,  his  sole  heir  at  law,  surviving  him.  Elizabeth 
Frainy  the  widow,  entered  into  possession  of  the  lands, 
and  died  in  December  1824.  Elizabeth  Horn  attained 
her  age  of  twenty-one  years  in  1823,  intermarried  with 
Charles  Hatfield  in  1829,  and  died  without  issue  in 
June  1830.  The  Plaintifife  were  the  heirs  of  the  testator 
John  Frain^  and  also  the  heirs  ex  parte  matema  of  Eliza* 
beth  Haffieldy  and  they  claimed  to  be  entitled  to  the 
lands  in  question  by  descent  on  the  death  of  Elizabeth 
Hatfield^  the  person  last  seised,  insisting  that  Elizabeth 
Hatfield  took  by  descent,  and  not  by  purchase.  The 
Defendants  were  the  heirs  ex  parte  patemd  of  Elizabeth 

Hatfield, 
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Hatfieldj  who  claimed  on  the  ground  that  Elizabeth 
Hatfield  took  by  purchase  under  the  will  of  her  grand- 
father. The  husband  of  Elizabeth  Hatfield  bad  for- 
feited his  tenancy  by  the  curtesy  by  a  subsequent  in- 
termarriage, the  lands  being  of  gavelkind  tenure. 


Mr.  Pembertofi  and  Mr.  Cooke^  for  the  Plamtiffs. 

The  only  point  in  this  case  is,  whether  the  testator's 
grand-daughter  took  by  descent  or  by  purchase,  and  that 
point  must  now  be  considered  as  settled  by  the  case  of 
Doe  dem,  Pratt  v.  Timins*  (a)  The  principle  established 
by  the  cases  is,  that  if  a  person  is  entitled  to  the  same 
quality  of  estate  in  the  two  characters  of  heir  and 
devisee,  he  will  take  by  his  preferable  title  of  descent : 
Counden  v.  Gierke  (^),  Gcdolphin  v.  Abingdon,  (c)  It 
makes  no  difference  whether  the  devise  be  subject  to  a 
previous  estate  for  life,  or  be  charged  with  the  payment 
of  debts  or  annuities  {Chaplin  v.  Leroux{d)\  or  whe- 
ther, as  in  the  present  case,  there  be  an  executory 
devise  over.  In  Hainsworth  v.  Pretty  (e),  there  was  a 
devise  to  the  eldest  son  in  fee,  upon  condition  that  if  he 
paid  not  certain  specified  legacies  to  the  devisor's  second 
son  and  daughter,  the  land  should  go  to  the  second  son 
and  daughter,  and  their  heirs.  There  the  Court  held, 
that  the  devise  in  fee  to  the  heir,  being  no  more  than 
what  the  law  gives,  was  void;  and  that  the  land  de« 
scended  until  the  condition  became  broken,  when  the 
limitation  to  the  younger  children  took  effect.  So,  in 
the  present  case,  the  land  descended ;  and  if  the  grand- 
daughter had  died  under  twenty-one  without  issue,  the 
conditional  limitation,  or  executory  devise,  would  have 
taken  effect.     In  Doe  dem.  Pratt  v.  Timins  the  devise 


was 
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was  to  the  heir  at  law  in  feo,  with  an  executory  devise 
over  in  case  he  did  not  attain  the  age  of  twenty-one ; 
and  the  Court  held  that  the  quality  of  the  estate  which 
he  would  otherwise  have  taken  as  heir  was  not  altered, 
and  that  he  took  therefore  by  descent  and  not  by  pur«- 
chase.  That  case  settled  the  point,  and  must  decide 
the  present  question ;  the  devise,  in  &ct,  being  precisely 
the  same  in  both  cases. 
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Mr.  Bickersteth  and  Mr.  EUison^  for  the  Defendants. 

There  are  conflicting  decisions  on  this  point,  and  the 
reasons  given  for  these  decisions  cannot  be  easily  re- 
conciled. In  Scott  v.  Scott  (a),  which  is  briefly  reported 
in  AmbUr^  and  more  fully  and  accurately  by  Lord 
Henley^  where  the  devise  was,  as  in  the  present  case, 
to  the  testator's  eldest  son,  and,  in  case  he  should  die 
without  issue  before  twenty-one,  over.  Lord  Northing-* 
ton  held  that  the  eldest  son  took  by  purchase.  It  is 
true  that  the  Court  arrived  at  a  different  conclusion  in 
Doe  dem.  Pratt  v.  Timins ;  but  Scott  v.  Scott  was  not 
expressly  over-ruled  by  that  case,  and  the  soundness  of 
the  decision  in  Doe  dem,  Pratt  v.  Timins  has  been 
questioned  by  eminent  conveyancers. 


Mr.  Pemberton  in  reply. 

The  case  of  Scott  v.  Scott  is  not  inconsistent  with  the 
law  upon  this  point,  as  settled  by  Doe  dem»  Pratt  v. 
Timins,  for  a  reason  which  is  given  in  the  manuscript 
notes  of  Mr.  Seijeant  Hill  (fi),  whose  observation  upon 
Scott  V.  Scott  is  as  follows : — "  The  determination  in  this 
case  is  right,  but  the  reason  given  for  it  is  wrong.**  Mc 
Seijeant  Hill  then  examines  the  cases  in  Croke,  Lord 
Baymondj  Hobartj  &c.,  and  shews  that  Lord  Northington 

was 
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was  mistaken  in  supposing  that,  where  an  executory 
devise  over  followed  a  devise  in  fee  to  the  heir,  the  heir 
took  by  purchase.  But  the  question  in  Scoil  v.  Scott 
was  in  reality  a  mere  question  as  to  the  right  of  mar- 
shalling the  assets,  and  that  depended,  not  upon  the 
estate  which  the  heir  took  at  law,  which  for  that  purpose 
was  wholly  immaterial,  but  upon  the  intention  of  the 
testator.  The  legatees  claimed  to  have  the  assets  mar- 
shalled as  against  the  estate  devised  to  the  heir,  on  the 
ground  that  it  was  descended  estate,  as  the  heir  took 
by  his  preferable  title.  To  decide  upon  that  claim,  it 
was  only  necessary  to  inquire  whether  the  will  did  not 
shew  an  equal  intention,  on  the  part  of  the  testator,  to 
benefit  the  heir  and  the  legatees.  If  the  will  shewed 
that  the  heir  and  the  legatees  were  equally  objects  of 
the  testator's  bounty,  the  legatees  could  have  no  right  to 
marshal  the  assets,  and  it  was  wholly  immaterial  what 
might  be  the  legal  effect  of  the  devise  to  the  heir.  To  have 
decided  otherwise  than  as  Lord  Northington  decided  in 
Scott  V.  Scott  would  have  been  to  hold  that  the  heir 
was  placed  in  a  worse  situation  by  the  devise,  than  he 
would  have  been  had  he  not  been  the  express  object  of 
the  testator's  favour.  But  the  legal  effect  of  such  a 
devise,  as  is  elaborately  demonstrated  by  Serjeant  /////, 
was  mistaken  by  Lord  Northington. 


The  Master  of  the  Rolls. 

It  has  always  been  the  established  doctrine,  that  a 
charge  upon  an  estate  devised  to  the  heir  does  not  break 
the  descent ;  how,  then,  will  a  condition  operate  ?  The 
charge  partially  affects  the  devise,  the  condition  wholly 
affects  it ;  and  it  being  determined  that  a  charge,  which 
carries  off  a  part,  does  not  break  the  descent,  neither 
does  a  condition,  which  in  a  particular  event  would 
carry  off  the  whole,  break  the  descent. 
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July  34. 

THE  will  of  Sir  miliam  John  Playters,  so  far  as  it       ^°^'  ^' 
,.    ,  ,  ...  .       ,       Whereates- 

appiied  to  the  questions  in  the  cause,  was  in  the  tator  provides 

following  words :  —  "  First,  I  nominate,  constitute,  and  *  ^""**  for  the 

payment  of 
appoint  Francis  Abbott  and  Garditier  Chapman  executors  fines  on  ad- 

of  this   my   will ;    and  I  give  and  devise  to  the  said  ^^J"  holds,  or 

Francis  Abbott  and  Gardiner  Chapman^  their  heirs  and  on  renewals 

II  11^  ^11.  ofleasei.  the 

assigns,  ail  my  messuages,  lands,  tenements,  and  here-  manner  of 

ditaments,  as  well  freehold  as  copyhold,  or  of  any  other  raising  the 

tenure,  situate,  lying,  and  being  in  the  parishes  of  YeU  question  of 

verton^  Alphington^  Framing/lam^  Earl  Bramertonj  and  contribution 

Hoioeston^  in  the  county  of  Norfolk^  or  in  any  other  tenant  for  life 

parish  or  place,  or  parishes  or  places  adjoining  or  near  J^ainj^lj^an 

thereto;  and  all  other  my  messuages,  lands,  tenements,  and  must  depend 

hereditaments  whatsoever  and  wheresoever,  and  of  what  tentionofthe 

nature  or  tenure  soever,  whereof  or  wherein  I  or  any  per-  testator,  to  be 

n  y  11  n  collected  from 

son  or  persons  in  trust  for  me  have  or  hath  any  estate  of  the  whole 

freehold  or  inheritance,  to  hold  the  said  premises  with  ^^^^* 
the  appurtenances  unto  and  to  the  use  of  the  said 
Francis  Abbott  and  Gardiner  Chapman^  their  heirs  and 
assigns  for  ever,  upon  the  trusts  and  to  and  for  the  in- 
tents and  purposes,  and  subject  to  the  powers,  provisoes, 
and  declarations  hereinafter  mentioned,  expressed,  and 
contained  of  and  concerning  the  same ;  that  is  to  say, 
upon  trust  that  the  said  Francis  Abbott  and  Gardiner 
Chapman^  or  the  survivor  of  them,  or  the  heirs,  execu- 
tors, or  administrators  of  such  survivor,  do  and  shall,  by 
and  out  of  the  rents  and  profits,  or  by  mortgage,  sale,  or 
other  disposition  of  the  said  messuages,  lands,  tenements, 
and  hereditaments,  or  any  part  or  parcel  thereof,  raise  and 
levy  all  such  sum  and  sums  of  money  as  may  be  neces- 
sary for  paying,  satisfying,  and  discharging  the  fines  and 
Vol,  IL  H  fees 
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fees  attending  the  admittance  or  admittances  of  the  said 
Francis  Abbott  and  Gardiner  Chapman^  or  the  survivor 
of  them,  or  the  heirs  of  such  survivor,  to  any  part  or 
parts  of  the  said  messuages,  lands,  tenements,  and  here- 
ditaments, which  are  or  may  be  holden  of  any  manor 
or  manors  by  copy  of  Court  Roll ;  and  also  the  costs, 
charges,  and  expenses  of  maintaining  and  keeping  the 
houses,  edifices,  and  buildings  of  and  belonging  to  the 
said  premises  in  good  repair,  and  also  the  land-tax, 
quit-rents,  and  other  outgoings  which  shall  or  may  be- 
come payable  for  or  in  respect  of  the  said  premises,  or 
any  part  or  parcel  thereof;  and  also  the  costs,  charges, 
and  expenses  of  executing  and  performing  the  trusts  of 
this  my  will,  and  subject  thereto,  upon  trust  that  the 
said  Francis  Abbott  and  Gardiner  Chapman^  or  the  sur- 
vivor of  them,  or  the  heirs  of  such  survivor,  do  and  shall, 
by  and  out  of  the  rents  and  profits  of  the  said  messuages, 
lands,  tenements,  and  hereditaments,  pay  or  cause  to  be 
paid  to  my  wife,  Dame  Ann  Plaj/ters^  if  she  shall  survive 
roe,  or  her  assigns,  for  and  during  the  term  of  her  natural 
life,  one  annuity  or  clear  yearly  sum  of  250/L  of  lawful 
money  of  Great  Britain^  free  from  all  taxes,  deductions, 
or  other  impositions  whatsoever,  the  said  annuity  or  clear 
yearly  sum  of  250/.  to  be  in  lieu  and  bar  of  dower,  and 
to  be  paid  to  the  said  Dame  Ann  Playters  or  her  assigns 
on  the  four  following  days  :  viz.  the  6th  Aaj  oS  January^ 
the  6th  day  of  Aprils  the  6th  day  of  Jtdy^  and  the  1 1th 
day  of  October  in  each  and  every  year  by  equal  portions, 
and  the  first  payment  thereof  to  commence  and  to  be 
made  on  such  of  the  said  days  as  shall  first  happen 
after  my  decease ;  and  subject  thereto,  upon  trust  that 
the  said  Francis  Abbott  and  Gardiner  Chapman^  or  the 
survivor  of  them,  or  the  heirs  of  such  survivor,  do  and 
shall  pay  or  cause  to  be  paid  the  clear  rents  and  profits 
of  the  said  messuages,  lands,  tenements,  and  heredita- 
ments into  the  proper  hands  of  my  daughter  Elizabeth 

Wright 
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Wright  Moorey  the  wife  of  Robert  Moore  Esq*)  to  and 
for  her  sole,  separate,  and  exclusive  use  an4  benefit,  for 
and  during  the  term  of  her  natural  life,  or  to  such  per- 
son or  persons  as  she  the  said  Elizabeth  Wright  Moore^ 
notwithstanding  her  coverture,  shall  by  any  writing 
under  her  hand  from  time  to  time  during  her  life  direct 
or  appoint,  every  such  direction  and  appointment  being 
made  from  time  to  time,  as  to  so  much  only  of  the 
rents  and  profits  of  the  said  premises  as  shall  be  actually 
due  and  payable,  and  no  such  direction  or  appointment 
to  be  of  any  avail  or  force  if  made  by  anticipation,  or  ar 
to  any  rents  and  profits  not  actually  due  or  payable  at  the 
dme  when  such  direction  or  appointment  shall  be  made; 
and  after  the  decease  of  the  said  Elizabeth  Wright 
Moore,  upon  trust  that  the  said  Francis  Abbott  and 
Gardiner  Chapman,  or  the  survivor  of  them,  or  the 
heirs  of  such  survivor,  do  and  shall,  subject  and  without 
prejudice  to  the  payment  of  the  said  clear  yearly  sum» 
of  250/.  to  the  said  Dame  Ann  Plat/ters  or  her  assigns,, 
for  and  during  the  term  of  her  natural  life  as  aforesaid^, 
convey  and  assure  the  said  messuages,  lands,  tenements, 
and  hereditaments  unto  and  amongst  all  the  children  of 
the  body  of  the  said  Elizabeth  Wright  Moore  lawfully 
to  be  begotten,  in  equal  shares  as  tenants  in  common^, 
and  not  as  joint  tenants,  and  the  several  and  respective 
heirs  of  the  bodies  of  all  such  children  lawfully  issuing ; 
and  if  there  shall  be  but  one  such  child,  to  the  use  of 
such  only  child,  and  the  heirs  of  his  or  her  body ;  and 
if  there  shall  be  more  than  one  such  child,  and  there 
shall  be  a  failure  of  lawful  issue  of  the  body  or  bodies, 
of  any  such  child  or  children,  then  as  to  the  original 
part  and  share,  parts  and  shares  of  such  child  or  children 
whose  issue  shall  so  fail,  as  well  as  to  such  other  part 
and  share,  parts  and  shares,  as  by  virtue  of  this  clause 
shall  have  become  vested  in,  or  have  accrued  unto  any 
of  the  same  child  and  children,  and  his,  her,  and  their 
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issue,  upon  failure  of  issue  of  any  other  of  the  said 
children,  upon  trust  that  the  said  Francis  Abbott  and 
Gardiner  Chapman^  or  the  survivor  of  them,  or  the 
heirs  of  such  survivor,  do  and  shall  convey  and  assure 
the  said  messuages,  lands,  tenements,  and  hereditaments 
to  the  use  of  the  remaining  and  other  and  others  of  the 
said  child  and  children,  equally  to  be  divided  between 
and  amongst  such  remaining  and  other  children,  if 
more  than  one,  share  and  share  alike  as  tenants  in 
common,  and  not  as  joint  tenants,  and  the  heirs  of  the 
body  and  respective  bodies  of  such  remaining  and  other 
child  and  children  ;  and  if  there  shall  be  but  one  such 
remaining  or  other  child,  then  to  the  use  of  such  child 
and  the  heirs  of  his  or  her  body;  and  in  default  of 
such  issue,  then  upon  trust  that  the  said  Francis  Abbott 
and  Gardiner  Chapman^  or  the  survivor  of  them,  or  the 
heirs  of  such  survivor,  do  and  shall,  out  of  such  rents 
and  profits  of  the  said  messuages,  lands,  tenements,  and 
hereditaments,  pay  to  the  said  Robert  Moore  any  annual 
sum  not  exceeding  the  clear  yearly  sum  of  300/.,  for  and 
during  the  term  of  his  natural  life,  if  the  said  Elizabeth 
Wright  Moore  shall,  by  her  last  will  and  testament  in 
writing,  or  any  codicil  to  be  by  her  duly  executed,  but 
not  otherwise,  so  direct  or  appoint,  and  which  annual 
sum  I  hereby  direct  shall  be  from  time  to  time  paid 
into  the  proper  hands  of  the  said  Robert  Moore^  and  not 
to  any  other  person  or  persons  whomsoever,  and  for 
which  his  receipt  and  receipts,  signed  with  his  own 
proper  hand,  shall  from  time  to  time  be  the  only  legal 
and  sufficient  discharge  and  discharges  for  so  much  of 
the  said  annual  sum  as  shall  then  be  due,  and  not  by 
way  of  anticipation,  nor  so  as  to  enable  him  to  sell, 
charge,  or  incumber  the  same  or  any  part  thereof, 
and  subject  to  such  direction  or  appointment  (if  any) 
to  or  in  favour  of  the  said  Robert  Moore  /  then  upon 
trust,  that  the  said  Francis  Abbott  and  Gardifier  Chap^ 
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man,  or  the  survivor  of  them,  or  the  heirs  of  such  sur- 
vivor, do  and  shall  pay  or  cause  to  be  paid  the  clear 
rents  and  profits  of  the  whole  of  the  said  messuages, 
lands,  tenements,  and  hereditaments  to  the  said  Dame 
Ann  IHajfters^  in  lieu  of  the  said  annuity  or  yearly  sum 
of  250^,  or  to  such  person  or  persons,  and  for  such 
intents  and  purposes,  as  the  said  Dame  Ann  Pluyters 
shall,  by  any  writing  or  writings  under  her  hand,  from 
time  to  time  direct  or  appoint,  for  and  during  the  term 
of  her  natural  life ;  and  after  her  decease  and  failure  of 
all  the  limitations  aforesaid,  then  upon  trust  that  tlie 
said  Francis  Abbott  and  Gardiner  Chapman^  or  the  sur- 
vivor of  them,  or  the  heirs  of  such  survivor,  do  and  shall, 
subject  to  such  appointment,  if  any,  to  or  in  favour  of 
the  said  Robert  Moore,  pay  or  cause  to  be  paid  the  clear 
rents  and  profits  of  all  the  said  messuages,  lands,  tene- 
ments, and  hereditaments  to  my  cousin  JV.  Hird,  a 
lieutenant  in  his  Majesty's  royal  navy,  for  and  during 
the  term  of  his  natural  life,  to  and  for  his  own  use  and 
benefit;  and  from  and  after  the  decease  of  the  said 
W.  Hird,  then  upon  trust  that  the  said  Francis  Abbott 
and  Gardiner  Chapman^  or  the  survivor  of  them,  or  the 
heirs  of  such  survivor,  do  and  shall,  subject  to  such  ap- 
pointment (if  any)  to  or  in  favour  of  the  said  Robert 
Moore^  pay  or  cause  to  be  paid  the  clear  rents  and 
profits  of  all  the  said  messuages,  lands,  tenements,  and 
hereditaments  to  the  Rev.  Joshua  Hird,  brother  of  the 
said  W.  Hird,  for  and  during  the  term  of  his  natural  life, 
for  his  own  proper  use  and  benefit ;  and  from  and  after 
the  respective  deceases  of  the  said  W.  Hird  and  Joshua 
Hird,  upon  trust,  subject  to  such  appointment  (if  any) 
to  or  in  &vour  of  the  said  Robert  Moore,  that  the  said 
Francis  Abbott  and  Gardiner  Chapman,  or  the  survivor 
of  them,  or  the  heirs  of  such  survivor,  do  and  shall 
<x>nvey  and  assure  the  said  messuages,  lands,  tenements, 
and  hereditaments,  unto  and  amongst  all  the  children 
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ISSS.  of  the  body  of  the  said  Joshua  Hird  who  shall  be  living 
at  the  time  of  the  death  of  the  survivor  of  tbeoiy  the 
said  W.  Hird,  Joshua  Hird,  and  EUxabeik  Wright 
Moore,  and  failure  of  her  issue  as  aforesaidi  in  equal 
shares  and  proportions  as  tenants  in  common^  and  not 
as  joint  tenantSf  and  to  their  respective  heirs  and  assigns 
•for  ever ;  and  if  there  shall  be  but  one  such  child,  in 
trust  to  convey  and  assure  the  said  messuages,  lands, 
tenements,  and  hereditaments  to  such  only  child,  his  or 
lier  heirs  and  assigns  for  ever;  and  if  there  shall  be  no 
such  child  of  the  body  of  the  said  Joshua  Hird  living  at 
the  time  of  the  death  of  the  survivor  of  them  the  said 
W.  Hird,  Joshua  Hird,  Elizabeth  Wright  Moore,  and 
bilure  of  her  issue  as  aforesaid,  then  I  give  and  devise 
one  moiety  of  the  said  messuages,  lands,  tenements,  and 
hereditaments  to  the  said  Gardiner  Chapman,  his  heirs 
and  assigns  for  ever ;  and  I  give  and  devise  the  other 
moiety  of  the  said  messuages,  lands,  tenements,  and 
hereditaments  to  the  said  Francis  Abbott,  his  heirs  and 
assigns  for  ever ;  and  if  the  said  Francis  Abbott  shall  die 
in  my  lifetime,  then  I  give  and  devise  such  last  men- 
tioned moiety  of  the  said  messuages,  lands,  tenements, 
and  hereditaments  to  Esther  Sarah  Abbott  and  Elizabeth 
Abbott,  of  Brunswick  Square,  in  the  county  of  Middlesex, 
spinsters,  daughters  of  the  said  Francis  Abbott,  in  equal 
shares  and  proportions  as  tenants  in  common,  and  not 
as  joint  tenants,  and  to  their  heirs  and  assigns  for  ever; 
and  if  either  of  them  the  said  Esther  Sarah  AbbM  and 
Elizabeth  Abbott  shall  die  without  issue  in  my  lifetime, 
and  before  the  decease  of  the  said  Fiizabeth  Wright 
Moore,  then  I  give  and  devise  the  whole  of  such  last- 
mentioned  moiety  of  the  said  messuages,  lands,  tene- 
ments, and  hereditaments  to  the  survivor  of  them  the 
said  Esther  Sarah  Abbott  and  Elizabeth  Abbott,  her  heirs 
and  assigns  for  ever." 

The 
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Hie  bill  was  filed  by  Dame  Ann  PlayterSf  the  widow  188S. 
of  the  testator,  and  Robert  Moore  and  Elizabeth  Wr^hi 
Moore  his  wife,  the  daughter  of  the  testator,  against 
die  trustees  Abbott  and  Chapman^  and  all  other  persons 
interested  in  the  testator's  estate  under  the  will,  praying 
the  establishm^it  of  the  will,  and  the  directions  of  the 
Court  as  to  the  execution  of  the  trusts.  It  appeared,  by 
the  answer  of  the  trustees,  that  the  rents  of  the  freehold 
and  copyhold  estates  of  the  testator  amounted  together 
to  about  8002.  a  year,  and  that  the  fines  to  be  paid  im- 
mediately on  the  admission  of  the  trustees  to  the  copy- 
hold estates  amounted  to  1400L,  besides  the  expenses* 

Mr.  Bidkentethy  for  the  Plaintiffi. 

Two  questions  are  raised  by  this  will:  first,  as  to  the 
fund  out  of  which  the  fines  due  on  the  admission  of  the 
trustees  to  the  copyhold  part  of  the  property  are  to  be 
paid ;  and,  secondly,  whether  any  and  what  contribution 
is  to  be  made  by  the  tenant  for  life  towards  the  payment 
of  such  fines  and  expenses. 

It  has  been  decided  that,  where  a  testator  directs 
a  renewal  of  leaseholds  out  of  the  rents  and  profits 
of  his  estates,  such  a  direction  is  equivalent  to  a  power 
to  raise  the  gross  sum  necessary  for  the  payment  of 
the  fines  upon  renewal  by  sale  or  mortgage;  the 
ground  of  this  decision  being  that,  as  the  sum  to  be 
raised  must  be  paid  immediately,  whenever  the  occa^ 
sion  for  renewal  arises,  it  cannot  be  intended  that 
it  should  be  raised  out  of  the  annual  rents  and  profits : 
Allan  y.  Backhouse,  {a)  In  this  case  the  testator  di- 
rects that  the  sums  which  may  from  time  to  time  be 
necessary  to  pay  the  fines  upon  admission  to  his  copy- 
hold estates  be  raised  out  of  the  rents  and  profits^  or 

(a)  tV.^iB.  6<. 

H  4 
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by    morigagej   sale^  or  other  disposition  of  the  whole 
estates  devised  by  bis  will.     If  the  words  oiU  of  the  rents 
and  profits^  without  more,  give  a  power  to  the  tmstees 
to  raise  by  mortgage  or  sale^  the  addition  of  the  words  ta 
which  they  are  equivalent  cannot  alter  the  force  of  the 
prior  expressions.     But,  if  the  raising  out  of  rents  and 
prqfits  is  to  be  considered  as  contradistinguidied  from 
the   raising  by  mortgage  or  sale^  so  that  ^  rents  and 
profits ''  must  necessarily  be  taken  to  mean  annual  rents 
and  profits,  then,  reddendo  singula  singidis^  these  annual 
rents   and   profits   will   be  properiy  applicable  to  the 
payment  of  the  fiirther  charges  which  the  testator  goes 
on  to  specify,  namely,  repairs,  land-tax,  quit-rent,  and 
other  annual  outgoings,  while  the  gross  sums  immedi- 
ately required  for  the  payment  of  fines  npon  admissions 
will  be  properly  raisable  by  mortgage  or  sale  of  the 
testator's  estates. 


Where  a  fund  can  be  raised  by  mortgage,  a  court 
of  equity  will  not  permit  the  interests  of  the  reversioner 
to  be  defeated  by  a  sale.  Assuming,  therefore^  that 
the  fund,  out  of  which  the  fines  are  from  time  to  time 
to  be  paid,  is  to  be  raised  by  mortgage^  the  next 
question  is,  whether  this  charge  is  to  be  borne  by 
the  tenant  for  life,  or  by  the  persons  entitled  in  re- 
mainder; and  if  by  both,  in  what  manner  the  charge  is 
to  be  apportioned ;  a  subject  which  has  been  frequently 
discussed  in  this  Court,  but  which  is  still  in  an  unsettled 
and  unsatisfactory  state.  The  rule  adopted  in  the  old 
cases  was,  that  the  tenant  for  life  should  pay  one  thirdf 
and  that  the  remaining  two  thirds  should  be  paid  by  the 
person  entitled  in  remainder:  Ballet  v.  Sprainger{a\ 
Cornish  v.  Mew.  (6)  This  rule  was  manifestly  arbitrary, 
and  unequal  in  its  operation,  inasmuch  as  a  tenant  for 
life  of  advanced  years  would  pay  more  than  his  fair 

proportion, 


(a)  Pr.  Ch,  62. 


{b)  1  Ch,  Ca,  871. 
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proportioiii  while  a  younger  life  would  probably  reap  1883. 
the  whole  benefit  of  the  renewed  term  to  the  great 
prejudice  of  the  remainder^man.  The  rule  was,  for  this 
reason,  disapproved  of  by  Lord  Hardwicke  in  Vemejf 
▼•  Vemey{a)i  and  Lord  ThurUm^  in  Nighiingak  ▼» 
Ijawson(b\  introduced  a  sounder  principle;  namely^ 
that  the  burthen  should  be  borne  by  the  parties  in  pro-^ 
portion  to  the  benefit  which  they  enjoyed.  In  Stone  y. 
Theed{c\  the  old  rule  is  considered  as  exploded;  and 
the  general  principle,  that  the  proportion  should  follow 
the  enjoyment,  is  again  laid  down  by  Lord  ThurUm. 
In  Budteridge  v.  Ingram  {d)^  it  is  said  by  Lord  Ahanley 
^  the  rule  is  clear  that,  wherever  a  lease  that  requires 
renewal  is  entailed,  and  a  partial  interest  is  given  to  any 
one^  that  person  is  not  to  bear  the  whole,  but  will'  otily 
have  to  keep  down  the  interest  of  the  money  advanced.** 
In  White  v.  White  (^),  thb  subject  underwent  much  dis* 
cnssion :  in  that  case  the  tenant  for  life  was  also  entitled 
to  the  reversion  after  an  estate  tail ;  but  Lord  Jlvanley^ 
notwithstanding  that  circumstance^  adhered  to  the  rule 
that  the  tenant  in  possession  was  only  to  keep  dowa  the 
interest  of  the  sum  raised  for  renewal.  At  the  rehearing 
of  this  cause  Lord  Eldon  (g)  did  not  accede  to  this  rule 
without  modification ;  but  he  considered  it  applicable  to 
cases  where  the  remainder-man  takes  the  estate  subject  to 
a  mortgage  or  charge  upon  Xheccrpus  of  the  estate:  and 
the  present  case  may  be  considered,  as  well  upon  the 
authority  of  AUan  v.  Backhouse  {h)  aa  upon  the  language 
of  the  particular  instrument,  to  be  a  case  of  that  de- 
acription.  In  MiUes  v.  Milles{i)f  the  fines  were 
decreed  to  be  raised  out  of  the  rents  and  profits,  but 

there 

(a)  1  Ves.  sen.  428.  (e)  4  Vet.  84. 

(5)  1  Bra.  C.  C.  441.  (g)  S  Vet.  554.  and  9  Vet.  5S0» 

(c)  3  Bra.  C.  C  944.  (A)  2V.^  B.  65. 

{d)  S  Vet.  inn.  666.  (t)  6  Vet.  761. 
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1888.  there  the  circamstances  were  extremely  special,  the 
renewak  being  made  annually ;  and  the  tenant  for  life 
had  the  means  of  recouping  himsd^  as  he  was  de- 
dared  entitled  to  the  fines  payable  upon  the  grantbg 
of  underleases.  la  BandaU  v.  BusseU  {a)j  it  was  held 
that  die  persons  entitled  in  remainder  under  the  trusts 
of  a  will  should  ccmtribute  to  the  fine  paid  by  the  tenant 
fiyr  life  on  the  renewal  of  a  oallq;e  lease,  in  such  pro- 
portions as  should  be  settled  by  the  Master.  In  JMan 
▼.  Backhousef  which  was  confirmed  on  appeal  (&)  by 
Lord  Eldon^  Sir  Thomoi  Plumer  directed  a  reference  to 
the  Master  to  inquire  what  proportion  of  the  capital,  as 
wdl  as  the  interest,  should  be  paid  by  the  tenant  ibr 
Kfe  with  reference  to  die  benefit  derived  by  him.  In 
MUnntaam  v.  Lord  Portmor€{c\  it  was  hdd  that  a 
discretionary  power  c^  renewal  given  to  trustees  was  a 
power  which  they  could  exercise  only  for  the  benefit  of 
the  cestui  que  irmtSj  and  that  they  could  not  throw  the 
burthen  of  the  fines  paid  for  renewal  upon  the  corpus  of 
the  estate,  to  the  prejudice  of  the  remainder-man.  Such 
is  the  state  of  the  authorities  on  this  subject;  and  the 
current  of  these  authorities  seems  undoubtedly  in  &vour 
of  the  principle  that  the  tenant  for  life  ought  not  to  pay 
more  than  the  interest  of  the  sum  to  be  raised  for  pay- 
ment of  the  fines.  I^  however,  the  Court  should  be  of 
opinion  that  the  tenant  for  life  is  to  bear  a  proportion  of 
the  capital  sum  to  be  raised  for  the  payment  of  the  fines 
upon  admission,  the  question  arises,  how  that  proportion 
is  to  be  setded  between  the  tenant  for  life  and  the 
remainder-man?  The  prindple  is  admitted,  that  the 
proportion  in  which  the  tenant  for  life  should  contribute 
is  according  to  his  enjoyment;  and  the  fair  amount  of 
his  contribution  upon  that  principle  is  capable  of  being 

reduced 

(a)  5  Met.  190.  (c)  9  Mad.  491.9  and  5  Msd. 

{h)  Jac.65\,  472. 
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reduced  to  a  certainty  by  insuring  the  lives  of  the  18SS. 
trustees  who  are  admitted  from  time  to  time»  so  that, 
upon  the  death  of  the  trustees,  a  fiind  might  always  be 
ready  to  answer  the  payment  of  the  fines,  the  person  in 
actual  possession  paying  the  annual  premiums  upon  the 
policy.  It  is  clear,  in  this  case,  that  the  charge  cannot 
be  raised  out  of  the  annual  rents  and  profits,  for  the 
lord  will  not  wait  for  his  fine;  and  there  are  provisions 
in  the  will,  such  as  the  direction  to  pay  to  the  widow  a 
dear  annui^  of  250L  out  of  the  rents  and  profits,  and 
after  her  death  to  pay  the  dear  rents  and  profits  to  the 
daughter  for  her  life^  which  are  wholly  inconsistent  with 
an  intention  on  the  part  of  the  testator  that  the  fines 
ahould  be  satisfied  otherwise  than  by  a  charge  on  the 
corpus  of  the  estate. 

Mr.  Tinney^  contra. 

The  trust  is  here  not  merely  to  pay  and  satisfy  the 
fines  upon  admission  to  the  copyholds,  but  to  keep  the 
premises  in  repair,  and  to  pay  the  land-tax,  quit-rents, 
and  other  annual  outgoings;  and,  though  the  testator 
gives  the  trustees  a  discretion  to  satisfy  these  charges, 
either  out  of  the  rents  and  profits,  or  by  mortgage  or 
sale,  the  inference  is,  as  he  has  classed  the  fines  upon 
admission  to  the  copyholds  with  charges  in  their  nature 
payable  out  of  the  annual  rents  and  profits,  that  he 
meant  the  whole  to  be  borne  by  the  tenant  in  posses*- 
sion.  In  Stone  v.  Theed^  where  the  testator  directed 
his  trustees  to  pay  the  fines  of  renewals,  and  gave  his 
freehold,  leasehold,  and  personal  property,  charged, 
with  annuities,  in  trust  to  pay  the  rents  and  profits  to 
his  sister  for  her  life,  Ix>rd  Thurlom  held  that  the 
intent  of  keeping  up  the  estate  must  be  understood  to 
be  paramount  to  the  intent  of  making  a  provision  for 
the  first  taker,  and  he  accordingly  decided  that  the 

produ^ 
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1885.  produce  of  the  whole  must  be  first  applied  to  the  pur- 
pose of  the  renewals.  In  White  v.  Whitey  the  testator 
expressly  limited  the  charge  iipon  his  estate  for  renewals 
to  the  sum  of  500/.,  and  as  the  remainder^man  called 
for  the  renewal,  it  was  held  that  he  was  not  entitled  to 
contribution  from  the  tenant  for  life.  In  Montjbrd  r. 
Cadogan  (a),  the  trustees,  who  had  neglected  to  renew, 
were  held  to  be  liable  as  for  a  breach  of  trust,  but  the 
assets  of  the  tenants  for  life  were  declared  to  be  in  the 
first  place  applicable  to  the  payment  of  the  fines  in  pro- 
portion to  the  period  of  their  enjoyment  MilsitUawn  v. 
Lord  Parimore  is  a  direct  authority  against  throwing 
the  charge  upon  the  corpus  of  the  estate,  and  is,  indeed, 
a  stronger  case  against  the  tenant  for  life  than  the  pre- 
sent, inasmuch  as  a  larger  discretion  was  given  to  the 
trustees ;  but  it  was  held  that  such  discretion  did  not 
give  the  trustees  an  arbitrary  power  to  preserve  or 
destroy  the  estate,  and  that  it  could  not  be  exercised 
to  the  prejudice  of  the  remainder-man.  As  to  the  direc- 
tion to  pay  the  annuity  to  the  widow,  and  after  her 
decease  to  pay  the  clear  rents  and  profits  to  the  daugh- 
ter for  her  life,  this  direction  is  subject  to  the  previous 
trust  for  satisfying  the  fines  upon  admission. 

Mr.  Bickersteth  in  reply. 


Kqv.  6.  The  Master  of  the  Rolls. 

Where  a  testator  indicates  an  intention  that  fines  on 
the  admission  to  copyholds,  and  on  the  renewal  of 
leases,  should  from  time  to  time  be  paid,  in  order  to 
maintain  a  permanent  interest  in  the  property  for  the 
benefit  of  those  to  whom  he  has  successively  limited 

his 

(a)  17  fV#.485.   S  Mer,9.  and  19  Vei.SZB. 
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his  fee-simple  estates,  and  has  not  described  the  fiind  1839. 
out  of  which  such  payment  should  be  made^  the  general 
principles  of  equity  require,  and  the  course  of  authori^ 
has  settled)  that  the  tenant  for  life  and  those  in  re- 
mainder shall  bear  the  burthen  of  those  payments  in 
the  proportion  of  the  benefits  which  they  actually 
derive  from  such  admissions  or  renewals.  Where  a 
testator,  having  the  same  purpose,  expressly  provides  a 
fond  for  such  payments,  the  question  no  longer  depends 
upon  general  principles  of  equity,  but,  as  to  the  manner 
of  raising  the  fines  and  the  contribution  of  the  tenant 
for  life^  is  to  be  determined  by  the  intention  of  the 
testator  in  both  respects,  as  it  is  to  be  collected  from 
the  whole  will. 

In  this  case  the  devise  is  of  freehold  as  well  as  copy- 
hold property ;  and  the  direction  of  the  testator  is,  that 
the  fines  shall  be  raised  and  levied  by  and  out  of  the 
.rents  and  profits,  or  by  sale  or  mortgage,  or  other  dis- 
position of  the  freehold  and  copyhold  property,  or  any 
part  of  it.     The  rents  of  the  freehold  and  copyhold 
property  amount  together  to  about  800/.  a  year,  and 
the  fines  on  the  copyholds,  immediately  to  be  paid  in 
order  that  the  trustees  might  be  presently  in  possession 
of  the  rents  and  profits   to   be  derived   from   them, 
amounted  to  1400/.   besides  the  expenses.     No  rents 
and  profits  could  accrue  before  these  fines  were  de- 
mandable ;  and  it  is,  therefore,  reasonably  to  be  inferred, 
that  the   testator   intended   to  give    authority   to   the 
trustees  to  raise  and  levy  the  sum  by  sale  or  mortgage. 
It  is  also  to  be  observed  that  the  testator,  out  of  the 
annual  rents  and  profits,  giyes  an  annuity  to  his  widow 
in  lieu  of  dower,  which,  becoming  due  from  his  death, 
could  not  possibly  wait  for  satisfaction  until  the  fines 
were  provided  for  out  of  the  annual  rents  and  profits. 
It  is  true  that  the  testator  in  the  same  passage  refers  to 
repairs  and  land-tax,  and  other  outgoings,  which  are  in 

their 
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ISSS.  their  nature  annual  payments  to  be  made  out  of  annual 
rents  and  profits;  but  it  is  to  be  considered  that  the 
testator's  true  meaning  was  that  the  trustees  should  use 
the  power  of  sale  or  mortgage  where  the  purpose  could 
not  be  answered  by  annual  rents  and  profits^  and  should) 
out  of  annual  rents  and  profits,  discharge  annual  pay- 
ments. 

The  next  question  to  be  considered  is,  whether  fhe 
testator  in  his  will  has  intimated  an  intention  that  the 
tenant  for  life  should  in  any  manner  contribute  to  the 
expenses  of  the  fines,  beyond  keeping  down  the  annual 
interest  of  the  mortgage.  Suppose  the  trustees  had 
exercised  their  clear  authority  to  sell  a  part  of  the  free- 
hold for  the  purpose  of  raising  the  amount  of  the  fines, 
is  there  in  this  will  any  indication  of  an  intenion  on 
the  part  of  the  testator  that  the  trustees  should  retain 
from  the  tenant  for  life  future  annual  rents,  in  older  to 
repurchase  freehold  equal  in  value  to  that  which  was 
sold,  or  any  part  of  it? 

The  testator,  after  giving  the  annuity  to  his  widow  in 
lieu  of  dower,  and  subject  to  the  annual  interest  or 
deduction  which  might  be  imposed  by  sale  or  mortgage, 
directs  the  trustees  to  pay  the  clear  annual  rents  and 
profits  of  the  devised  premises  to  his  daughter  and  only 
child,  for  her  sole,  separate,  and  exclusive  use  and 
benefit.  This  direction  is  wholly  inconsistent  with  any 
intention  on  the  part  of  the  testator  that  a  part  of  the 
annual  rents  and  profits  should  be  reserved  from  the 
daughter's  use,  in  order  to  contribute  towards  the  prin- 
cipal of  the  mortgage. 

Upon  the  whole,  therefore,  my  opinion  is,  that  it  was 
the  intention  of  the  testator  that  the  fines  and  fees  should 
be  raised  by  sale  or  mortgage,  and  that  the  daughter 
should  bear  no  other  burthen  in  respect  of  such  fines 
than  the  interest  of  the  mortgage. 


CASES  IN  CHANCERY.  ill 

1893. 


The  Earl  of  SHAFTESBURY  v.  The  Duke  of         Jj^J^ 

MARLBOROUGH.  ^  ^i*  5/ 

rilHE  late  Duke  of  Marlborough  devised  certain  free-  Wheiediefint 
-■"    hold  and  copyhold  estates  to  the  use  of  trustees  ?^  ^iSS 
and  their  heirs,  in  trust  for  his  son,  then  Marquis  of  held krihet 
Elandfbrd^  for  his  life,  with  remainder  to  his  grandson,  ^  rJ^S^ 
the  eldest  son  of  the  said  Marquis  of  BHatU^ord  for  his  finei  on  re- 
life,  with  remainder  to  the  first  and  other  sons  of  hb  the  rente  and 

said  inrandson  in  strict  setdement,  with  divers  remainders  Pfofi^>  a°d 

^  ^  the  next  trufi 

over.  it  for  the 

benefit  of 
thote  who  in 
These  freehold  and  copyhold  estates  were  subjected  ftrict  settle- 
by  the  testator  to  a  term  of  SOO  years,  limited  to  the  J^ehold  and 
same  trustees,  and  the  survivors  of  them,  &C.,  upon  copyhold  pro- 
trust  for  the  payment  of  his  debts,  and  upon  other  Se^Hunewill^ 

trusts  mentioned  in  the  will :  and  a  power  to  sell  for  *^«  expenses 

*^  .  of  renewal 

those  purposes  and  to  invest  the  surplus  was  given  to  are  incidental 

the  trustees  of  the  term   in   the  following  words: —  ^oU^j^oouty 
*^  Provided  always,  and  I  do  hereby  declare  that  it  shall  and  wl  upon 
be  lawful  for  the  said   Lord   Charles  Spencer^  Lord  fr^time  to 
Bobert  Spencer^   William  Lord   Auckland^  and  James  time  are  en- 
Blactslonef  and  the  survivors  and  survivor  of  them,  and  pottetsion  of 

the  executors  and  administrators  of  such  survivor,  at  it  under  the 

will* 
any  dme  or  times  within  twenty  years  after  my  decease, 

at  their  and  his  free  and  uncontrolled  discretion,  to 
make  sale  and  absolutely  dispose  of  any  part  or  parts  of 
the  said  manors,  messuages,  lands,  tenements,  and  other 
hereditaments  hereinbefore  devised  to  the  said  George 
Marquis  of  Blandjbrd  for  his  life  in  possession  as  afore- 
said, unto  any  person  or  persons  whomsoever,  either  by 
public  auction  or  private  contract,  for  such  price  or 
prices  and  in  such  manner  as  to  the  trustees  or  trustee 

for 
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1833.  for  the  time  being,  concerning  this  present  power,  shall 
YtT^ri  f  seem  reasonable  and  proper.  And  it  is  my  will,  that 
SHAFTESBcniT  for  thc  purpose  of  carrying  into  effect  any  such  sale  or 
The  Duke  of  ^^^^  ^  aforesaid,  it  shall  be  lawrul  for  tlie  said  Lord 
Marl-  Charles  Spencer,  Lord  Robert  Spencer,  William  Lord 
BOROUGH,  jifickland,  and  James  Blacksione,  and  the  survivors  and 
survivor  of  them,  and  the  executors  or  administrators  of 
such  survivor,  by  any  deed  or  deeds,  instrument  or 
instruments  in  writing,  to  be  sealed  and  delivered  by 
the  trustees  or  trustee  for  the  time  being,  concerning 
this  present  power,  in  the  presence  of,  and  to  be  attested 
by,  two  or  more  credible  witnesses,  absolutely  to 
detei'mine,  revoke,  and  make  void  all  and  every  or  any 
of  the  uses,  estates,  trusts,  powers,  and  provisoes  herein- 
before limited,  declared,  and  expressed  of  and  concern- 
ing  the  hereditaments  so  to  be  sold ;  and  by  the  same  or 
any  other  deed  or  deeds,  instrument  or  instruments  in 
writing,  to  be  sealed  and  delivered  and  so  attested  as 
aforesaid,  to  limit,  declare,  direct,  or  appoint  any  use  or 
uses,  estate  or  estates,  trust  or  trusts  of  or  concerning 
the  hereditaments,  the  uses  of  which  shall  be  so  revoked, 
which  it  shall  be  thought  requisite  or  expedient  to  limit, 
declare,  direct,  or  appoint,  in  order  to  effectuate  any 
such  sale  or  sales  as  aforesaid.  And  I  do  hereby  direct 
that  the  trustees  or  trustee  for  the  time  being,  concern- 
ing this  present  power,  shall  stand  possessed  of  the 
money  to  be  produced  by  any  such  sale  or  sales  as 
aforesaid,  upon  the  trusts  following:  (that  is  to  say,)  if 
my  personal  estate,  exclusive  of  my  leasehold  estates  for 
years,  and  such  shares  in  the  Oxford  Canal,  as  I  shall  or 
may  happen  to  die  possessed  of,  and  exclusive  of  such 
other  part  or  parts  of  my  personal  estate  as  is  or  are 
specifically  bequeathed,  shall  not  be  sufficient  for  the 
payment  of  my  just  debts,  funeral  and  testamentary  ex- 
penses, and  the  legacies  which  shall  or  may  be  given  by 
this  my  will,  or  by  any  codicil  or  codicils,  or  by  any  other 

tes- 
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testamentary  writing  or  writings  whatsoever,  then  in  1885* 
trust  that  they  the  said  Lord  Charles  Spencer^  Lord  x^vTx^ T 
Robert  Spaicery  William  Lord  Auckland^  and  James  SnAmaBUBT 
Blackstonej  or  the  survivors  or  survivor  of  them,  or  the  «^  'SokA  of 
executors  or  administrators  of  such  survivor,  do  and  Maal- 
sball  lay  out  and  apply  the  money  so  to  be  raised  as 
aforesaid,  or  so  much  thereof  as  to  my  said  trustees  or 
trustee  for  the  time  being  shall  seem  requisite  in  aid  of 
my  said  personal  estate,  towards  satisfaction  and  dis- 
charge of  such  debts,  funeral  and  testamentary  expenses, 
and  legacies  as  aforesaid,  and  do  and  shall  lay  out  the 
surplus  (if  any)  of  the  money  so  to  be  raised  as  afore- 
said; and  if  my  said  personal  estate  (exclusively  as 
aforesaid)  shall  be  adequate  for  the  purposes  herein- 
before mentioned,  then  the  whole  of  such  money  in  the 
purchase  of  other  manors,  lands,  or  hereditaments,  to 
be  situate  in  England^  and  to  be  of  a  clear  indefeasible 
€State  of  inheritance  in  fee  simple  in  possession,  or  of 
any  lands  or  tenements  of  a  copyhold  or  leasehold 
tenure  convenient  to  be  held  therewith;  and  do  and 
shall,  with  all  convenient  speed,  settle  and  assure,  or 
cause  to  be  setded  and  assured  the  hereditaments  so  to 
be  purchased  as  aforesaid,  to  such  of  the  uses,  upon  and 
for  such  of  the  intents  and  purposes,  and  with,  under, 
and  subject  to  such  of  the  powers,  provisoes,  and 
declarations  hereinbefore  limited,  declared,  and  ex- 
pressed of  and  concerning  the  hereditaments  which 
shall  be  sold  in  pursuance  of  this  present  power,  as  shall 
be  then  capable  of  taking  effect,  or  as  near  thereto  as 
the  nature  of  the  hereditaments  to  be  purchased  will 
admit  of;  yet  so  nevertheless,  that  if  any  of  the  lands 
so  to  be  purchased  shall  be  held  by  lease  or  leases  for 
years,  the  same  shall  not  vest  absolutely  in  any  person 
or  persons  entitled  by  virtue  of  the  limitations  herein- 
before contained  to  any  estate  tail  therein,  if  such 
person  or  persons  shall  die  under  the  age  of  twenty-one 
Vol.  IL  1  years 
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183S.  years  without  leaving  issue  male  of  his,  her,  or  their 

J!,.''  r  \,  body   or   respective    bodies,   but  yet  such  person   or 

Shaftesbury  persons  shall,  during  his,  her,  or  their  life  or  respective 

The  d'  k     f  '^^^^*  ^^  entitled  to  the  rents,  issues,  and  profits  of  such 

Marl-  lands  so  held  by  lease  or  leases  for  years  as  aforesaid. 

BOROUGH,  ^j^j   ^y  ^jH  jg^  ^j^^^  jp  ^^y  ^j.  ^jj^  lands  so  to  be 

purchased  shall  be  held  by  lease  or  leases  for  lives  or 
for  years,  proper  provisions  shall  be  inserted  in  the 
settlement  to  be  made  thereof  as  aforesaid,  for  renewing 
and  keeping  on  foot  such  lease  or  leases  from  time  to 
time  as  occasion  shall  require.  And  I  do  hereby  direct 
that  the  fines,  fees,  and  other  expenses  attending  any 
such  renewals  or  renewal  as  aforesaid,  shall  from  time 
to  time  be  defrayed  out  of  the  rents,  issues,  and  profits 
of  the  lands  to  be  comprised  in  such  renewed  lease  or 
leases  respectively." 

The  testator,  being  entitled  to  many  leasehold  estates 
of  considerable  annual  value,  held  partly  for  lives  and 
partly   for   terms   of  years,  proceeded   by  his  will   to 
devise  and  bequeath  the  same  leaseholds  in  the  follow- 
ing words:  — "  And  I  give  and  bequeath  all  my  mes- 
suages, lands,  tenements,  and  hereditaments  which  are 
held  by  me  under  any  leases  for  lives  or  for  any  term  or 
terms  of  years  either  absolutely  or  determinable  upon  the 
death  of  any  person  or  persons,  with  the  appurtenances, 
and  which  are  not  hereinbefore  devised,  and  all  my  es- 
tate and  interest  therein,  subject  to  the  rents,  covenants, 
and  agreements  reserved  and  contained  in  the  several 
leases  under  which  the  said  premises  are  holden,  to  the 
said  Lord  Charles  Spencer^  Lord  Robert  Spencer,  William 
Lord  Auckland,  and  James  Blackstone,  trustees,  their 
heirs,  executors,    administrators,  and  assigns,  in  tru.st 
from  time   to   time   to   renew  and   keep   on   foot  the 
leases  of  the  same  leasehold  premises,  and  out  of  the 
rents,  issues,  and  profits  of  the  same  premises  to  pay 

the 
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The  bill  was  filed  by  Dame  Arm  Playters^  the  widow  18Sd. 
of  the  testator,  and  Robert  Moore  and  Elizabeth  Wright 
Moore  his  wife,  the  daughter  of  the  testator,  against 
the  trustees  Abbott  and  Ch^qmunif  and  all  other  persons 
mterestad  in  the  testator's  estate  under  the  will,  praying 
the  establishment  of  the  will,  and  the  directicNis  of  the 
Coort  as  to  the  execution  of  the  trusts.  It  appeared,  by 
the  answer  of  the  trustees,  that  the  rents  of  the  freehold 
and  cc^hold  estates  of  the  testator  amounted  together 
to  about  8002i  a  year,  and  that  the  fines  to  be  paid  im- 
mediately on  the  admission  of  the  trustees  to  the  copy- 
hold estates  amounted  to  14002.,  besides  the  expoises. 

Mr.  Bicter$iM^  for  the  Plainti£Gk 

Two  questions  are  raised  by  this  will :  first,  as  to  the 
fund  out  of  which  the  fines  due  on  the  admission  of  the 
trustees  to  the  copyhold  part  of  the  property  are  to  be 
paid ;  and,  secondly,  whether  any  and  what  contribution 
is  to  be  made  by  the  tenant  for  life  towards  the  payment 
of  such  fines  and  expenses* 

It  has  been  decided  that,  where  a  testator  directs 
a  renewal  of  leaseholds  out  of  the  rents  and  profits 
of  his  estates,  such  a  direction  is  equivalent  to  a  power 
to  raise  the  gross  sum  necessary  for  the  payment  of 
the  fines  upon  renewal  by  sale  or  mortgage;  the 
ground  of  this  decision  being  that,  as  the  sum  to  be 
raised  must  be  paid  immediately,  whenever  the  occa- 
sion for  renewal  arises,  it  cannot  be  intended  that 
it  should  be  raised  out  of  the  annual  rents  and  profits: 
Allan  Y.  Backhouse,  (a)  In  this  case  the  testator  di- 
rects that  the  sums  which  may  from  time  to  time  be 
necessary  to  pay  the  fines  upon  admission  to  hb  copy- 
hold estates  be  raised  out  of  the  rents  and  profits^  or 

(a)  *r.^B.  65. 
H  4 
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mij 


Ptittiitf 


by    fitortgagf,   sale^  or  other  disposition  of  the  whole 
estates  devised  by  his  will.     If  the  words  out  of  the  retUs^ 
and  pro/Us^  without  more,  give  a  power  to  the  troataes 
to  raise  bf  mortgage  or  saUy  the  addition  of  the  words  to- 
which  they  are  equivalent  cannot  alter  the  force  of  ihe^ 
prior  expressions.     But,  if  the  raising  o/utnf  rents  and 
prq/Us  is  to  be  considered  as  contradistiPguiAed  from 
the  raising  by  mortgage  or  sale^  so  that  '^renta  and 
pifofits"  mast  necessarily  be  takento  mean  annual  rents 
and  profits,  then,  reddendo  singula  singidiSf  these  annual 
rents  and  profits   will  be  properly  applicable  to  the 
payment  of  the  further  charges  which  the  testator  goeit 
on  to  specify,  namely,  repairs,  land-tax,  quit-rent,  and 
other  annual  outgoings,  while  the  gross  suras  immedi- 
ately required  for  the  payment  of  fines  npon  admissions 
will  be  properly  raisabie  by  mortgage  or  sale  of  th^ 
testator's  estates. 


Where  a  fund  can  be  raised  by  mortgage,  a  court 
of  equity  will  not  permit  the  interests  of  the  reversioner 
to  be  defeated  by  a  sale.  Assuming,  therefore^  that 
the  fund,  out  of  which  the  fines  are  from  tkne  to  time 
to  be  paid,  is  to  be  raised  by  mortgage,  the  neii 
question  is,  whether  this  charge  is  to  be  borne  >  by 
the  tenant  for  life,  or  by  the  persons  entitled  in  re- 
mainder; and  if  by  both,  in  what  manner  the  cbai^  is 
tb  be  apportioned ;  a  subject  which  has  been  frequently 
discussed  in  this  Court,  but  which  is  still  in  an  unsettled 
and  ansatisfactory  state.  The  rule  adopted  in  the  old 
cases  was,  that  the  tenant  for  life  should  pay  one  thirdf 
and  that  the  remaining  two  thirds  should  be  paid  by  tlie 
person  entitled  in  remainder:  Ballet  v.  Sprainger{a\ 
Cornish  v.  Mew.  (S)  This  rule  was  manifestly  arbitrary, 
and  unequal  in  its  operation,  inasmuch  as  a  tenant  for 
life  of  advanced  years  would  pay  more  than  his  fair 

proportion^ 


(a)  Pr,  Ch,  62. 


{b)  1  Ch,  Ca,97l. 
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proportkm,  while  a  younger  life  would  probably  reap        18SS. 
(he  whole  benefit  of  the  renewed  terra  to  the  great 
prejudice  of  the  remainder-man.     The  rule  was,  for  this 
iMsoD,  disapproved  of  by  Lord  Hardvdcke  in  Vemey 
T.  yeni€y{a);   and    Lord  Thurtaw^  in  Nightingale  ▼» 
Zdnoson (b),  introduced  a  sounder  principle;   namely^ 
that  the  burthen  should  be  borne  by  the  parties  in  pro«> 
portion  to  the  benefit  which  they  enjoyed.     In  Stone  ¥• 
T%eed(e)j  the  old  rule  is  considered  as  exploded;  and 
the  general  principle,  that  the  proportion  should  follow 
the  enjojnaaent,  is  again  laid  down  by  Lord  Thurlaw. 
In  Budkeri^e  v.  Ingram  {d)^  it  is  said  by  Lord  Aloanlaf 
^  the  rule  is  clear  that,  wherever  a  lease  that  requires 
renewal  is  entailed,  and  a  partial  interest  is  given  to  any 
coe^  that  person  is  not  to  bear  the  whole,  but  will  oiily 
have  to  keep  down  the  interest  of  the  money  advanced.** 
In  W^ite  V.  White  {e\  this  subject  underwent  much  dis* 
cnssion :  in  that  case  the  tenant  for  life  was  also  entitled 
to  the  reiersion  after  an  estate  tail ;  but  Lord  AlvarUeyf 
notwithstanding  that  circumstance^  adhered  to  the  rule 
tluit  the  teaant  in  possession  was  only  to  keep  down  the 
interest  of  the  sum  raised  for  renewal.    At  the  rehearing 
of  this  cause  Lord  Eldon{g)  did  not  accede  to  this  rule 
without  modification ;  Init  he  considered  it  applicable  to 
cues  where  the  remainder-man  takes  the  estate  subject  to 
a  mortage  or  charge  upon  the  corpus  of  the  estate :  and 
the  present  case  may  be  considered,  as  well  upon  the 
authority  of  Allan  v.  Baeihouse  {h)  as  upon  the  language 
of  the  particular  instrument,  to  be  a  case  of  that  de- 
scription.    In    MiUes   v.  Milles{i)9    the    fines    were 
dtcreed  to  be  raised  out  of  the  rents  and  profits,  but 

there 

(a)  1  Ves.  sen.  4S8.  (e)  4  Fet.  S4. 

(b)  1  Bra.  C.  a  441.  (g)  S  Vet.  554.  and  9  Vet.  5S0. 

(c)  S  Bro.  C.  a  S44.  (A)  S  F.  4^  B.65. 
{d)  t  Fes.jun.  666.  (t)  6  Vet.  761. 
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1888«  there  the  circumstances  were  extremely  special,  the 
renewals  being  made  annually ;  and  the  tenant  for  life 
had  the  means  of  recouping  himself,  as  he  was  d^ 
dared  entitled  to  the  fines  payable  upcm  the  granting 
of  underleases.  In  Bandall  v.  BusseU  (a),  it  was  held 
that  the  persons  entitled  in  remainder  under  tlie  trusts 
of  a  will  should  contribute  to  the  fine  paid  by  the  tenant 
fat  life  on  the  renewal  of  a  college  lease,  in  such  pro- 
portions as  diould  be  settled  by  the  Master.  In  jBlan 
▼•  Backhouse^  which  was  confirmed  on  appeal  ifi)  by 
Lord  Eldonf  Sr  TTiomas  Pbmer  directed  a  reference  lo 
the  Master  to  inquire  what  proportion  of  the  d^ital,  as 
well  as  the  interest,  diould  be  paid  by  the  tenant  for 
life  with  reference  to  the  benefit  derived  by  him«  In 
MUsintaam  v.  Lord  Porimore{c\  it  was  hdd  that  a 
discretionary  power  of  renewal  given  to  trustees  was  a 
power  which  they  could  exercbe  only  for  the  benefit  of 
the  ceshd  que  trusts^  and  that  they  could  not  throw  the 
burthen  of  the  fines  paid  for  renewal  upon  the  corpus  of 
the  estate,  to  the  prejudice  of  the  remainder-man.  Such 
is  the  state  of  the  authorities  on  this  subject;  and  the 
curroit  of  these  authorities  seems  undoubtedly  in  fevour 
of  the  principle  that  the  tenant  for  life  ought  not  to  pay 
more  than  the  interest  of  the  sum  to  be  raised  for  pay- 
ment of  the  fines.  I(  however,  the  Court  should  be  of 
qpinion  that  the  tenant  for  life  is  to  bear  a  proportion  of 
the  capital  sum  to  be  raised  for  the  payment  of  the  fines 
upon  admission,  the  question  arises,  how  that  proportion 
is  to  be  settled  between  the  tenant  for  life  and  the 
remainder-man?  The  principle  is  admitted,  that  the 
proportion  in  which  the  tenant  for  life  should  contribute 
is  according  to  his  enjoyment ;  and  the  fair  amount  of 
his  contribution  upon  that  principle  is  capable  of  being 

reduced 

(a)  5  Mer.  190.  (c)  9  Mad.  491.9  and  5  3ML 

{h)  Joe.  651.  472. 
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reduced  to  a  certainty  by  insuring  the  lives  of  the  1888. 
trustees  who  are  admitted  from  time  to  timei  so  that, 
upon  tbe  death  of  the  trustees,  a  fund  might  always  be 
ready  to  answer  the  payment  of  the  fines,  the  person  in 
actual  possession.paying  the  annual  premiums  upon  the 
policy.  It  is  dear,  in  this  case,  that  the  charge  cannot 
be  raised  out  of  the  annual  rents  and  profits,  for  the 
lord  will  not  wait  for  his  fine ;  and  there  are  proyisions 
in  the  will,  such  as  the  direction  to  pay  to  the  widow  a 
dear  annuiQr  of  S50i.  out  of  the  rents  and  profits,  and 
after  her  death  to  pay  the  cUar  rents  and  profits  to  the 
daughter  for  her  life^  which  are  wholly  inconsistent  with 
an  intention  on  the  part  of  the  testator  that  the  fines 
should  be  satisfied  otherwise  than  by  a  charge  on  the 
eorpm  of  the  estate. 

Mr.  Tifmev^  contra. 


The  tmst  is  here  not  merely  to  pay  and  satisfy  the 
fines  upon  admission  to  the  copyholds,  but  to  keep  the 
premises  in  repair,  and  to  pay  the  land-tax,  quit-rents, 
snd  other  annual  outgoings;  and,  though  the  testator 
gives  the  trustees  a  discretion  to  satisfy  these  charges, 
either  out  of  the  rents  and  profits,  or  by  mortgage  or 
sale^  the  inference  is,  as  he  has  classed  the  fines  upon 
admission  to  the  copyholds  with  charges  in  their  nature 
payable  out  of  the  annual  rents  and  profits,  that  he 
meant  the  whole  to  be  borne  by  the  tenant  in  posses*- 
sion.  In  Stone  y.  Theed^  where  the  testator  directed 
his  trustees  to  pay  the  fines  of  renewals,  and  gave  his 
freehold,  leasehold,  and  personal  property,  charged 
with  annuities,  in  trust  to  pay  the  rents  and  profits  to 
his  sister  for  her  life,  Ix)rd  TkurUm  held  that  the 
intent  of  keeping  up  the  estate  must  be  understood  to 
be  paramount  to  the  intent  of  making  a  provision  for 
the  first  taker,  and  he  accordingly  decided  that  the 

produse 
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produce  of  the  whole  must  be  first  applied  to  the  pui 
pose  of  the  renewals.  In  White  v.  White,  the  testate 
expressly  limited  the  charge  upon  his  estate  for  renewa 
to  the  sum  of  500/.,  and  as  the  reraainder^man  calle 
for  the  renewal,  it  was  held  that  he  was  not  entitled  1 
contribution  from  the  tenant  for  life.  In  Mont/brd  ^ 
Cadogan  (a),  the  trustees,  who  had  neglected  to  renev 
were  held  to  be  liable  as  for  a  breach  of  trust,  but  tli 
assets  of  the  tenants  for  life  were  declared  to  be  in  tli 
first  place  applicable  to  the  payment  of  the  fines  in  pre 
portion  to  the  period  of  their  enjoyment  Milsintawn  i 
Lord  Portmare  is  a  direct  authority  against  throwin 
the  charge  upon  the  carpus  of  the  estate,  and  is,  indeec 
a  stronger  case  against  the  tenant  for  life  than  the  pn 
sent,  inasmuch  as  a  larger  discretion  was  given  to  tb 
trustees ;  but  it  was  held  that  such  discretion  did  m 
give  the  trustees  an  arbitrary  power  to  preserve  c 
destroy  the  estate,  and  that  it  could  not  be  exercise 
to  the  prejudice  of  the  remainder-man.  As  to  the  dire< 
tion  to  pay  the  annuity  to  the  widow,  and  after  he 
decease  to  pay  the  clear  rents  and  profits  to  the  daugl 
ter  for  her  life,  this  direction  is  subject  to  the  previoi 
trust  for  satisfying  the  fines  upon  admission. 


Mr.  Bickersteth  in  reply. 


^ov.  6.  The  Master  of  the  Rolls. 

Where  a  testator  indicates  an  intention  that  fines  o 
the  admission  to  copyholds,  and  on  the  renewal  < 
leases,  should  fi*om  time  to  time  be  paid,  in  order  f 
maintain  a  permanent  interest  in  the  property  for  th 
benefit  of  those  to  whom  he  has  successively  limite 

h 

(a)  17  Ve$.A%S,  S  Mer,5,  and  19  fV#.655. 
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bis  fee-simple  estates,  and  has  not  described  the  fiind  ISSS. 
oot  of  which  sQch  payment  should  be  made,  the  general 
principles  of  equity  require,  and  the  course  of  authority 
has  settled,  that  the  tenant  Ibr  life  and  thcee  in  re- 
mainder shall  bear  the  burthen  of  those  payments  in 
the  proportion  of  the  benefits  which  they  actually 
deriye  fix>m  such  admissions  or  renewals.  Where  a 
testator,  having  the  same  purpose,  expressly  provides  a 
fond  for  such  payments,  the  question  no  longer  depends 
upon  general  principles  of  equity,  but,  as  to  the  manner 
of  raising  the  fines  and  the  contribution  of  the  tenant 
for  life^  is  to  be  determined  by  the  intention  of  the 
testator  in  both  respects,  as  it  is  to  be  collected  from 
the  whole  will. 

In  this  case  the  devise  is  of  freehold  as  well  as  copy- 
hold property ;  and  the  direction  of  the  testator  is,  that 
the  fines  shall  be  raised  and  levied  by  and  out  of  the 
rents  and  profits,  or  by  sale  or  mortgage,  or  other  dis- 
position of  the  freehold  and  copyhold  property,  or  any 
part  of  it.     The  rents  of  the  freehold  and  copyhold 
property  amount  together  to  about  800/.  a  year,  and 
the  fines  on  the  copyholds,  immediately  to  be  paid  in 
order  that  the  trustees  might  be  presently  in  possession 
of  the  rents  and  profits   to   be   derived  from   them, 
amounted  to  1400/.  besides  the  expenses.     No  rents 
and  profits  could  accrue  before  these  fines  were  de- 
mandable;  and  it  is,  therefore,  reasonably  to  be  inferred, 
that  the   testator  intended  to  give   authority  to  the 
trustees  to  raise  and  levy  the  sum  by  sale  or  mortgage. 
It  is  also  to  be  observed  that  the  testator,  out  of  the 
SDnoal  rents  and  profits,  gives  an  annuity  to  his  widow 
in  lieu  of  dower,  which,  becoming  due  firom  his  death, 
could  not  possibly  wait  for  satisfaction  until  the  fines 
were  provided  for  out  of  the  annual  rents  and  profits. 
It  is  true  that  the  testator  in  the  same  passage  refers  to 

repairs  and  land-tax,  and  other  outgoings,  which  are  in 

their 
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18S5.  their  nature  annual  payments  to  be  made  out  of  annual 
rents  and  profits;  but  it  is  to  be  considered  that  the 
testator's  true  meaning  was  that  the  trustees  should  use 
the  powor  of  sale  or  mortgage  where  the  purpose  could 
not  be  answered  by  annual  rents  and  profits^  and  should] 
out  of  annual  rents  and  profits,  discharge  annual  pay- 
men  ts« 

The  next  question  to  be  considered  is,  whether  dM 
testator  in  his  will  has  intimated  an  intention  that  the 
tenant  for  life  should  in  any  manner  contribute  to  the 
expenses  of  the  fines,  beyond  keeping  down  the  annual 
interest  of  the  mortgage.  Suppose  the  trustees  had 
exercised  their  clear  authority  to  sell  a  part  of  the  free- 
hold for  the  purpose  of  raising  the  amount  of  the  fines, 
is  there  in  this  will  any  indication  of  an  intenion  on 
the  part  of  the  testator  that  the  trustees  should  retain 
from  the  tenant  for  life  future  annual  rents,  in  older  to 
repurchase  freehold  equal  in  value  to  that  which  was 
sold,  or  any  part  of  it? 

The  testator,  after  giving  the  annuity  to  his  widow  in 
lieu  of  dower,  and  subject  to  the  annual  interest  oi 
deduction  which  might  be  imposed  by  sale  or  mortgages 
directs  the  trustees  to  pay  the  clear  annual  rents  and 
profits  of  the  devised  premises  to  his  daughter  and  only 
child,  for  her  sole,  separate,  and  exclusive  use  and 
benefit.  This  direction  is  wholly  inconsistent  with  any 
intention  on  the  part  of  the  testator  that  a  part  of  the 
annual  rents  and  profits  should  be  reserved  from  the 
daughter's  use,  in  order  to  contribute  towards  the  prin- 
cipal of  the  mortgage. 

Upon  the  whole,  therefore,  my  opinion  is,  that  it  was 
the  intention  of  the  testator  that  the  fines  and  fees  should 
be  raised  by  sale  or  mortgage,  and  that  the  daughter 
should  bear  no  other  burthen  in  respect  of  such  fines 
than  the  interest  of  the  mortgage. 
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1835. 


The  Earl  of  SHAFTESBURY  v.  The  Duke  of         ^^ 

MARLBOROUGH.  Aug.  5.' 

Kop.^.  18.95. 

^■iriE  late  Duke  of  liarlborough  devised  certain  free-  Whoethefint 
-■-    hokl  and  copyhold  estates  to  the  use  of  trustees  ?™jj  ^'^■•^ 
and  their  heins  in  trust  for  his  son^  then  Marqnis  of  held ^rlhes 
Blandjbrd,  for  his  life,  with  remainder  to  his  grandson,  "^^^ 
the  eldest  son  of  the  said  Marquis  of  Blandfbrd  for  his  fines  on  re- 
life,  with  remainder  to  the  first  and  other  sons  of  his  the  rents  and 

said  irrandson  in  strict  settlement,  with  divers  remainders  Pfofits»  and 

^  ^  the  next  trust 

over.  is  for  the 

benefit  of 
those  who  in 
These  freehold  and  copyhold  estates  were  subjected  strict  settle- 
by  the  testator  to  a  term  of  SOD  years,  limited  to  the  f^oij  |q^ 
same  trustees,  and  the  survivors  of  them,  &c.,  upon  copyhold  pro- 
'^rust  for  the  payment  of  his  debts,  and  upon  other  ^iamewiU^ 

'trusts  mentioned  in  the  will :  and  a  power  to  sell  for  *^«  expenses 

*^  ,  of  renewal 

those  purposes  and  to  invest  the  surplus  was  given  to  are  incidental 
Ehe  trustees  of  the  term  in  the  foUowbg  words:—  ^i^^J^!!^- 
^*  Provided  always,  and  I  do  hereby  declare  that  it  shall  and  ndl  upon 
l)e  lawful  for  the  said   Lord   Charles  Spencer^  Lord  fr^^J^e  to 
.Robert  Spencer^    William  Lord   Auckland^  and  James  time  are  en- 
•Blachiane^  and  the  survivors  and  survivor  of  them,  and  possession  of 

the  executors  and  administrators  of  such  survivor,  at  «  under  the 

will* 
mnj  time  or  times  within  twenty  years  after  my  decease^ 

«t  their  and  his  free  and  uncontrolled  discretion,  to 

make  sale  and  absolutely  dispose  of  any  part  or  parts  of 

the  siud  manors,  messuages,  lands,  tenements,  and  other 

hereditaments  hereinbefore  devised  to  the  said  Oearge 

Harqnis  of  Blandfbrd  for  his  life  in  possession  as  afore- 

nid,  unto  any  person  or  persons  whomsoever,  either  by 

public  auction  or  private  contract,  for  such  price  or 

pnces  and  in  such  manner  as  to  the  trustees  or  trustee 

for 
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1833.  for  the  time  being,  concerning  this  present  power,  shall 
2, '  '  Y  f  seem  reasonable  and  proper.  And  it  is  my  will,  that 
SHAFTESBcniY  for  thc  purpose  of  carrying  into  effect  any  such  sale  or 
The  Duke  of  ^^  ^  aforesaid,  it  shall  be  lawrul  for  the  said  Lord 
Marl-  Charles  Spencer,  Lord  Robert  Spencer,  William  Lord 
joRouoH.  jluclclandj  and  James  BlackstwiCj  and  the  survivors  and 
survivor  of  them,  and  the  executors  or  administrators  of 
such  survivor,  by  any  deed  or  deeds,  instrument  or 
instruments  in  writing,  to  be  sealed  and  delivered  by 
the  trustees  or  trustee  for  the  time  being,  concerning 
this  present  power,  in  the  presence  of,  and  to  be  attested 
by,  two  or  more  credible  witnesses,  absolutely  to 
detei'mine,  revoke,  and  make  void  all  and  every  or  any 
of  the  uses,  estates,  trusts,  powers,  and  provisoes  herein- 
before limited,  declared,  and  expressed  of  and  concern- 
ing the  hereditaments  so  to  be  sold ;  and  by  the  same  or 
any  other  deed  or  deeds,  instrument  or  instruments  in 
writing,  to  be  sealed  and  delivered  and  so  attested  as 
aforesaid,  to  limit,  declare,  direct,  or  appoint  any  use  or 
uses,  estate  or  estates,  trust  or  trusts  of  or  concerning 
the  hereditaments,  the  uses  of  which  shall  be  so  revoked, 
which  it  shall  be  thought  requisite  or  expedient  to  limit, 
declare,  direct,  or  appoint,  in  order  to  effectuate  any 
such  sale  or  sales  as  aforesaid.  And  I  do  hereby  direct 
that  the  trustees  or  trustee  for  the  time  being,  concern- 
ing this  present  power,  shall  stand  possessed  of  the 
money  to  be  produced  by  any  such  sale  or  sales  as 
aforesaid,  upon  the  trusts  following:  (that  is  to  say,)  if 
my  personal  estate,  exclusive  of  my  leasehold  estates  for 
years,  and  such  shares  in  the  Oxford  Canal,  as  I  shall  or 
may  happen  to  die  possessed  of,  and  exclusive  of  such 
other  part  or  parts  of  my  personal  estate  as  is  or  are 
specifically  bequeathed,  shall  not  be  sufficient  fer  the 
payment  of  my  just  debts,  funeral  and  testamentary  ex- 
penses, and  the  legacies  which  shall  or  may  be  given  by 
this  my  will,  or  by  any  codicil  or  codicils,  or  by  any  other 

tes- 
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ttttafnentary  writing  or  writings  whatsoever,   then  in        1885. 
trust  that  they  the  said  Lord  Charles  Spencer ^  Lord    ^^-i  T '  ^ 
Bobert  Spencer^    William   Lord   Auckland^   and  James  Sraftssbubt 
StiKkstone^  or  the  survivors  or  survivor  of  them,  or  the   «^  iskA  of 
executors  or  administrators  of  such  survivor,  do  and        MAai> 
shall  lay  out  and  apply  the  money  so  to  be  raised  as 
aforesaid,  or  so  much  thereof  as  to  my  said  trustees  or 
trastee  for  the  time  being  shall  seem  requisite  in  aid  of 
my  said  personal  estate,  towards  satisfaction  and   dis- 
diarge  of  such  debts,  funeral  and  testamentary  expenses, 
and  legacies  as  aforesaid,  and  do  and  shall  lay  out  the 
surplus  (if  any)  of  the  money  so  to  be  raised  as  afore- 
said; and  if  my  said  personal   estate   (exclusively  as 
aforesaid)  shall  be  adequate  for  the  purposes  herein- 
before mentioned,  then  the  whole  of  such  money  in  the 
purchase  of  other  manors,  lands,  or  hereditaments,  to 
be  situate  in  England^  and  to  be  of  a  clear  indefeasible 
estate  of  inheritance  in  fee  simple  in  possession,  or  of 
any  lands  or  tenements  of  a   copyhold  or  leasehold 
tenure  convenient  to  be  held  therewith;    and  do  and 
diall,  with  all  convenient  speed,  settle  and  assure,  or 
cause  to  be  setded  and  assured  the  hereditaments  so  to 
be  purchased  as  aforesaid,  to  such  of  the  uses,  upon  and 
for  such  of  the  intents  and  purposes,  and  with,  under, 
uid  subject  to  such   of  the  powers,   provisoes,   and 
declarations    hereinbefore  limited,   declared,   and   ex- 
pressed of  and  concerning  the   hereditaments   which 
shall  be  sold  in  pursuance  of  this  present  power,  as  shall 
be  then  capable  of  taking  effect,  or  as  near  thereto  as 
die  nature  of  the  hereditaments  to  be  purchased  will 
admit  of;  yet  so  nevertheless,  that  if  any  of  the  lands 
^  to  be  purchased  shall  be  held  by  lease  or  leases  for 
years,  the  same  shall  not  vest  absolutely  in  any  person 
or  persons  entitled  by  virtue  of  the  limitations  herein- 
before contained   to   any  estate   tail   therein,   if   such 
person  or  persons  shall  die  under  the  age  of  twenty-one 
Vol.  IL  1  yeans 
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ISSSrf       years  without  leaving  issue  male  of  his,  her,  or  their 

Th  F  V  f    '^^^y   ^^   respective    bodies,   but  yet  such  person   or 

Shaftesbury  persons  shall,  during  his,  her,  or  their  life  or  respective 

Th   D*  k     f  ^^^^^*  ^^  entitled  to  the  rents,  issues,  and  profits  of  such 

Marl-  lands  so  held  by  lease  or  leases  for  years  as  aforesaid. 
MBouGH.     ^^^   ^y  ^m  jg^  ^j^^^  jf  ^j^y  ^f  ^j^g  lands  so  to   be 

purchased  shall  be  held  by  lease  or  leases  for  lives  or 
for  years,  proper  provisions  shall  be  inserted  in  the 
settlement  to  be  made  thereof  as  aforesaid,  for  renewing 
and  keeping  on  foot  such  lease  or  leases  from  time  to 
time  as  occasion  shall  require.  And  I  do  hereby  direct 
that  the  fines,  fees,  and  other  expenses  attending  any 
such  renewals  or  renewal  as  aforesaid,  shall  from  time 
to  time  be  defrayed  out  of  the  rents,  issues,  and  profits 
of  the  lands  to  be  comprised  in  such  renewed  lease  or 
leases  respectively." 

The  testator,  being  entitled  to  many  leasehold  estates 
of  considerable  annual  value,  held  partly  for  lives  and 
partly  for  terms  of  years,  proceeded  by  his  will  tc 
devise  and  bequeath  the  same  leaseholds  in  the  follow- 
ing words:  —  ^^  And  I  give  and  bequeath  all  my  mes- 
suages, lands,  tenements,  and  hereditaments  which  are 
held  by  me  under  any  leases  for  lives  or  for  any  term  oi 
terms  of  years  either  absolutely  or  determinable  upon  the 
death  of  any  person  or  persons,  with  the  appurtenances 
and  which  are  not  hereinbefore  devised,  and  all  my  es- 
tate and  interest  therein,  subject  to  the  rents,  covenants 
and  agreements  reserved  and  contained  in  the  severa 
leases  under  which  the  said  premises  are  holden,  to  thi 
said  Lord  Charles  Spencer^  Lord  Robert  Spencer^  Willian 
Lord  Auckland^  and  James  Blackstonef  trustees,  tbei 
heirs,  executors,  administrators,  and  assigns,  in  trus 
from  time  to  time  to  renew  and  keep  on  foot  tht 
leases  of  the  same  leasehold  premises,  and  out  of  th< 
rents,  issues,  and  profits  of  the  same  premises  to  pa; 

tb 
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the  fines,  fees,  and  other  expenses  attending  such  re-        183S. 
Dewal.  And  I  do  hereby  declare  my  will  to  be,  that  my     -«    e*i    r 
said  trustees  or  trustee  for  the  time  being  shall  stand  Shaftesbu&t 
and  be  possessed  of  all  the  said  leasehold  premises,  sub-   j^  ^uke  of 
ject  to  the  trust  hereinbefore  declared  thereof  upon  such        Mabl- 
trusts,  to  and  for  such  intents  and  purposes,  and  with,      ■®*®'*^ 
under,  and  subject  to  such  powers,  provisoes,  and  decla- 
rations as  will  nearest  and  best  correspond  with  such  of  the 
uses,  trusts,  intents,  and  purposes,  powers,  provisoes,  and 
declarations  as  are  hereinbefore  by  this  my  will  expressed 
and  contained  of  and  concerning  the  freehold  and  copy- 
hold estates  hereinbefore  devised  to  my  said  son  George 
Marquis  of  Blandford  for  his  life  in  possession  as  afore- 
said, so  far  as  the  different  natures  of  the  property  and 
the  rules  of  law  and  equity  will  admit.    Provided  never- 
theless, that  the  said  leasehold  premises  for  years  shall 
Dot  vest  absolutely  in  any  person  or  persons  entitled  by 
virtue  hereof  to  an  estate  tail  in  possession  in  the  said 
freehold  and  copyhold  premises,  if  such  person  or  per- 
sons shall  die  under  the  age  of  twenty-one  years  and 
without  leaving  issue  male  of  his  her  or  their  body  or 
respective  bodies ;  but  nevertheless  such  person  or  per- 
sons respectively  shall,  during  his  or  her  life  or  respec- 
tive lives,  be  entitled  to  the  rents,  issues,  and  profits  of 
die  same  leasehold  premises." 

The  testator  himself  was  one  of  the  lives  inserted  in 
two  of  the  most  valuable  leases,  and  after  the  death  of 
the  testator,  the  trustees  renewed  those  leases  by  adding 
a  new  life  in  the  place  of  the  testator,  and  paid,  at  cer- 
tain intervals,  for  the  fines  of  such  renewals  two  sums 
amounting  together  to  about  14,000/.  One  other  lease 
only,  which  was  of  inconsiderable  value,  was  held  for 
lives,  and  in  this  the  testator's  life  was  not  inserted. 
About  seventeen  other  leases  were  held  for  terms  of 
years.   The  annual  income  of  all  the  leaseholds  amounted 

12  to 
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183S.       to  little  more  than  4000/.     In  the  prior  proceedings  of 

It  p  Y  f   ^^^  cause,  a  receiver  had  been  appointed  of  the  rents  of 

Shaftesboet  the  leasehold  estates,  and  out  of  those  rents  the  trustees 

Tbe  Doke  of  ^^  ^^^  ^^  ^^^  ^^  ^^'  renewals  without  prejudice  to 
Mabl-       the  question  on  what  fund  the  expenses  of  fines  and 
MOMQvoB.     renevfals  should  falL 

The  questions  now  before  the  Court  upon  the  Master^s 
report  with  respect  to  such  renewals  were,  first,  out  of 
what  fund  the  fines  and  expenses  of  the  renewals  ought 
to  be  paid ;  and,  secondly,  whether  any  and  what  ap- 
portionment of  the  fines  and  expenses  of  renewals  was 
to  be  made  between  the  tenant  for  life,  and  the  persons 
entitled  in  remainder. 

Upon  the  general  question  as  to  the  apportionment  of 
tbe  payment  of  fines  upon  renewals  between  the  tenant 
for  life  and  the  remainder-man,  the  same  course  of  argu- 
ment was  pursued,  and  the  same  authorities  were  cited  in 
this  case  as  in  the  preceding  case  of  FUyters  v.  Abbott. 

Mr.  Tinney  and  Mr.  J.  BomiUy^  for  the  Marquis  of 
Blandford  and  Lord  Sunderland^  his  eldest  son,  com- 
mented upon  the  particular  provisions  of  the  Duke  of 
Maflborougli's  will  (an  instrument  comprised  in  seventy^ 
eiglit  brief  sheets),  and  they  relied  upon  the  language 
of  those  provisions,  and  upon  the  order  of  the  limit- 
ations, as  manifesting  the  testator's  intention  to  relieve 
the  corpus  of  his  estates  from  the  fines  payable  on  the 
renewal  of  his  leasehold  estates  as  well  for  lives  as  for 
years,  and  to  throw  the  burthen  of  the  renewals  on  those 
who  should  be  successively  entitled  to  the  rents  and 
profits. 

The  testator  had  given  his  leasehold  estates,  as  well 
for  lives  as  for  years,  to  trustees,  upon  trust  in  the  first 

place 
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place  to  renew  and  keep  on  foot  the  leases,  and  out  of  the        1 833. 

rents  and  profits  of  such  leasehold  estates  to  pay  the  fines    JL"'  -  "' 

J    .u  -      J        1  ^      ^/  The  Earl  of 

and  other  expenses  incidental  to  renewal     There  was  a  Shapiesbuby 

previous  limitation  in  strict  settlement  of  the  testator's   ^  Duke  of 
freehold  and  cq)yhold  estates ;  and  out  of  these  free-       Maev- 
hold  and  copyhold  estates  a  term  of  300  years  was      ■<^*^"^^-. 
created  for  the  payment  of  the  testator's  debts,  and 
other  trusts  mentioned  in  the  will;  and  a  power  was 
given  to  the  trustees  of  this  term,  who  were  the  same 
trustees  to  whom  the  leaseholds  were  limited,  to  sell 
such  portion  of  the  freehold  and  copyhold  estates  as 
they  might  think  fit,  and,  after  satisfaction  of  the  trusts, 
to- invest  the  surplus  in  the  purchase  of  other  freehold 
and  copyhold  messuages,  or  of  renewable  leaseholds,  to 
be  settled  to  the  same  uses  as  the  devised  estates ;  and 
if  the  trustees  should  think  fit  to  purchase  renewable 
leaseholds,  they  were  directed  to  keep  the  leases  on  foot 
out  of  the  rents  and  profits  of  the  leasehold  premises  so 
to  be  purchased  with  the  produce  of  sale*     If  the  trus- 
tees had  exercised  their  power  by  purchasing  renewable 
leaseholds,  could  it  be  contended,  upon  these  limitations, 
that  it  was  the  intention  of  the  testator  that  the  expense 
of  the  renewals  should  be  thrown  upon  the  corpus  of  the 
estaite,  and  no  greater  burthen  imposed  upon  the  tenant 
for  life  than  that  of  paying  the  interest  of  the  fund  raised 
for  renewals  ?  The  primary  intention  of  the  testator  was, 
that  the  leases  of  his  renewable  leasehold  property  should 
be  kept  on  foot  out  of  the  rents  and  profits  of  that  pro- 
perty ;  and  when  he  proceeded  to  settle  his  leasehold  es- 
tates, he  settled  them  upon  the  same  trusts  which  applied 
to  bis  freehold  and  copyhold  estates,  but  subject  to  the 
previous  trust  as  to  the  renewals,  which  over-rode  all  be- 
neficial interest  in  the  leasehold  property.    It  was  plain, 
therefore,  that  he  meant  to  provide  for  the  renewals 
without  any  diminution  of  the  carpus  of  his   estates, 
and  to  throw  the  burthen  of  them  upon  such  persons 

I  3  as 
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1833.        *s  should  be  successively  entitled  to  the  rents  and  profits 

^  —s^— i^     of  the  leasehold  estates. 
The  Earl  of 
Shaftesbu&t 

n'v  c  ^^'  ff^^^yy  *of  General  St.  John^  the  assignee  of  the 
Mabjo  Duke  of  Marlborottghj  said,  that  the  effect  of  the  con- 
20&OUOH.  struction  contended  for  on  the  part  of  the  tenants  in 
remainder,  would  be  to  throw  the  whole  charge  of  the 
fines  and  expenses  payable  upon  renewals  on  the  an- 
nual rents  and  profits  of  the  leasehold  property.  Now 
those  annual  rents  and  profits  did  not  amount  to  more 
than  one  third  of  the  sum  payable  for  fines  immediately 
on  the  death  of  the  late  duke.  It  could  never  have 
been  the  intention  of  the  testator,  therefore,  to  throw 
the  whole  burthen  of  those  fines  upon  the  tenant  for 
life. 

Mr.  Pemberlorif  for  the  trustees. 

Mr.  C.  Romilh/y  for  the  Duke  of  Marlborough. 


Nov.  25.  The  Master  of  the  Rolls. 

Where  the  testator  has  expressed  a  general  intention 
that  his  leasehold  property  shpuld  be  renewed  and  held 
in  succession  by  those  entitled  to  freehold  property 
which  he  has  devised  in  strict  settlement,  but  has  not 
expressed  the  manner  in  which  the  fines  and  expenses 
of  renewals  are  to  be  provided  for,  it  is  now  settled  upon 
equitable  principles  that  such  expense  of  renewals  must 
be  borne  by  the  tenant  for  life,  and  those  in  remainder, 
in  the  proportion  of  the  benefit  which  they  respectively 
derive  from  such  renewals.  The  old  rule  was,  that  the 
tenant  for  life  should  in  such  cases  contribute  one  third, 
and  that  two  thirds  should  be  borne  by  those  in  re- 
mainder.   This  rule  appears  to  have  been  first  departed 

from 
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Marl- 

BOROVOH. 


from  by  Lord  ThwrUm  in  the  case  of  Nightingale  v.        18SS. 

LaxDson(a)f  and  upon  plain  reason.     Where  the  tenant    1,'  ^   / r 

'^       '^  The  Earl  of 

for  ufe  was  of  an  age  which,  considering  the  probable  Shaftesbury 
duration  of  life,  made  the  value  of  his  life  equal  to  one  jj^^  jjjjj^g  ^^ 
third  of  the  property,  this  rule  might  with  some  reason 
be  applied ;  but  where  he  happened  to  be  of  a  much 
more  advanced  age,  as  for  instance  eighty  years  old,  it 
could  not  be  just  and  equal  that  he  should  bear  the  same 
proportion  of  the  expense  of  renewal  as  if  he  were  only 
of  the  age  of  thirty.  In  departing  from  this  rule,  it 
might  at  first  sight  seem  to  have  been  proper  that  the 
proportion  of  the  expense  of  renewal  which  should  fall 
upon  the  tenant  for  life  should  be  estimated  according 
to  his  actual  age,  and  the  probable  duration  of  his 
life;  but  accident  might  render  this  new  rule  unequal 
and  unjust  to  the  tenant  for  life,  or  to  the  remainder- 
man, as  the  tenant  for  life  happened  to  survive  a  longer 
or  a  shorter  period  than  that  which  might  be  expected 
according  to  the  probable  duration  of  his  life.  The 
principle  adopted  by  Lord  Tkurlow  is  altogether  equi- 
table, that  the  proportion  to  be  borne  by  the  tenant  for 
life  should  depend  upon  the  actual  benefit  which  he  de- 
rived from  the  renewal ;  and  this  is  now  to  be  considered 
as  the  settled  rule  of  the  Court. 


The  case  now  before  the  Court  does  not,  however, 
depend  upon  the  general  principles  of  equity,  because 
here  the  testator  has  directed  the  mode  in  which  the  ex- 
pense of  the  renewals  is  to  be  provided  for,  namely,  out 
of  the  rents  and  profits  of  the  leasehold  premises  gene- 
rally ;  and  the  question  is,  what  was  the  intention  of  the 
testator  by  this  direction,  and  this  intention  is  to  be  col- 
lected not  from  the  particular  expressions  only,  but  from 
the  whole  contents  of  the  will. 

The 

(a)  1  Bro.  C.  C.  441. 
I  4 
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I8SS1  The  case  of  Stone  v.  Theed{a)  has  some  bearing  upoD 

Th  EArT^r    ^®  present  question:    there  the  testator   devised  and 

fiHAfTssBUET  bequeathed  freehold,  leasehold,  and  other  personal  pro- 

Tbel^iikeof  P®*'^^  ^  trustees,  upon  trust,  after  paying  certain  an- 

Mami^       nuities,  to  pay  the  residue  of  the  rents  and  profits  to 

soaouttH,      ^^^  jj^j.  jjj*^^  ^j^j  remainders  over,  and  he  directed  his 

trustees  from  time  to  time  to  renew  the  lease  and  add 
new  lives  if  they  could  obtain  such  lease ;  and  in  that 
case  Lord  Tkurlaw  inferred  it  to  be  the  intention  of  the 
testator  that  the  expense  of  renewal  should  be  paid  out 
of  the  income  of  the  whole  property,  and  that  the  tenant 
for  life  was  not  bound  to  make  any  contribution  towards 
the  expense  of  such  renewal. 

In  Allan  v.  Backhouse  (b)  the  testatrix  devised  lease- 
holds for  lives,  and  all  other  her  real  estates,  to  trustees 
and  their  heirs,  upon  trust  for  A.  for  life,  with  re« 
mainders  over  in  strict  settlement  to  the  first  and 
other  sons  of  the  tenant  for  life;  and  she  directed 
that  her  leaseholds  for  lives  should  from  time  to  time 
be  renewed  as  occasion  should  require  by  and  out 
of  the  rents  and  profits  of  ttie  leasehold  property,  or 
the  rents  and  profits  of  her  other  estates  thereby  de- 
vised. The  testatrix  died  in  1785,  and  in  1804*  one  of 
the  lives  dropped  on  which  the  leaseholds  were  held, 
and  the  question  in  the  cause  was  how  the  expense  of 
adding  a  new  life  was  to  be  provided  for.  The  decree 
made  by  Sir  Thomas  Plumer  directed  tliat  the  ex- 
penses of  the  renewal  should  be  raised  by  sale  or  mort- 
gage of  the  whole  devised  property,  and  he  referred  it 
to  the  Master  to  inquire  what  proportion  of  the  mort- 
gage, as  well  as  the  interest,  with  reference  to  the  benefit 
derived  by  the  tenant  for  life,  should  be  borne  by  him. 
This  decree  appears  to  have  been  confirmed  by  Lord 

Eldony 

(a)  8  Bro,  C.  C.  244.  (b)  2  Ves.  (J-  J?.  65. 
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Eldon^  but  there  is  no  report  of  the  arguments  which        1833. 
were  used  on  the  appeal,  nor  of  the  reasons  upon  which     ^'  i  \   £ 
the  aflBrmance  of  Sir  Thomas  Plumei^s  judgment  pro*   SaAnsaBUBT 

mm 

oeeded.     It  must  be  observed  that  this  decision  is  not    ^h^  j^i^^  ^f 

strictly  in  unison  with  Lord  T^urfow's  judgment  in  Stone       Mabl> 

V.  Theed  s  and  it  is  not  easy  to  Understand  how  it  was 

possible  for  the  Master  to  state  the  proportion  of  the 

expenses  of  renewal  to  be  borne  by  the  tenant  for  life^ 

since^  according  to  settled  principle^  and  the  language 

of  the  decree,  it  was  to  depend  upon  the  actual  benefit 

which  he  should  dmve  from  the  renewal,  and  which 

could  not  be  ascertained  until  his  enjoyment  determined 

by  his  death.     It  does  appeur^  however,  by  the  Re« 

gbtrar^s  book,  that  the  Master  did,  daring  the  life  of 

the  tenant  for  life,  report  that  a  certain  sum  ought  to  be 

paid  by  him,  and  such  report  was  submitted  to  without 

question. 

The  rule  of  contribution  between  tenant  for  life  and 
remainder-man^  according  to  their  actual  enjoyment, 
hasy  however,  this  difficulty,  —  that  in  the  cases  of 
leaseholds  for  life,  the  time  of  renewal  being  necessarily 
uncertain,  there  are  no  means  of  ascertaining  the  pro« 
portion  to  be  borne  by  the  tenant  for  life  until  his 
death.  In  the  case  of  leaseholds  for  years,  when  the 
period  of  renewal  is  certain,  the  trustees  may  retain  an 
annual  sum  out  of  the  rents  and  profits  from  the  tenant 
for  life,  so  as  to  insure  a  due  contribution  on  his  part 
towards  the  expense  of  renewal,  as  in  the  case  of  Mont" 
Jord  V.  Cadogan  (a) ;  but  this  course  cannot  be  adopted 
where  the  renewals  depend  upon  the  uncertainty  of  life. 
Where,  in  the  case  of  leases  for  lives,  the  renewal  is  to 
take  effect  immediately  upon  the  death  of  the  testator, 
the  trustees  must,  in  the  first  place,  have  recourse  to  a 

mort- 
(«)  19  Vci.  o^s. 
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1S5S.        mortgage,  since  no  rents  can  have  accrued ;  and  Lord 

*  -   -    ,'  \    Eldon  observes  in  White  v.  WAiiey  that  in  such  a  case 
The  Earl  of  . 

SuAFTEBBuAY   thcre  seems  no  other  mode  of  obtaining  from  the  tenant 

Th  Duk  of  ^'^^  '''^  ^^  proportion  of  the  expenses  of  renewal  ac- 

Maai/>        cording  to  his  enjoymenti  than  by  compelling  him  to 

MftocraB.      ^^^  security  to  that  effect.  If  such  security  be  not  given, 

the  remainder-man  could  only  resort  to  the  uncertain 

assets  of  the  tenant  for  life;  and  neither  of  these  modes 

is  without  objection. 

In  the  present  case,  the  testator  having  provided 
a  fund  for  the  expenses  of  the  renewal,  by  an  ex- 
pression that  may  be  considered  to  be  ambiguous,  the 
true  intention  of  the  testator  with  respect  to  that  fund 
is  to  be  collected  from  the  whole  will.  His  dis- 
position of  the  leasehold  estates  is  to  the  same  trus- 
tees to  whom  he  had  before  limited  his  freehold  and 
copyhold  property,  and  the  first  trust  declared  is,  that 
the  trustees,  by  and  out  of  the  rents  and  profits  of  such 
leaseholds,  shall  from  time  to  time  renew  the  several 
leases  as  occasion  may  require,  and  subject  thereto  he 
limits  his  leasehold  property  to  accompany  his  freehold 
and  copyhold  in  the  same  strict  settlement.  The  trust 
as  to  the  renewals,  therefore,  over-rides  all  beneficial 
interest  in  the  leases,  and  such  interest  cannot  take 
effect  until  this  trust  be  performed ;  and  in  this  respect 
it  is  distinguishable  fi*om  all  other  cases  that  have 
occurred.  The  trust,  therefore,  like  the  expense  of  an 
embankment  referred  to  by  Lord  Thurlmo  in  the  case 
of  Stotie  V.  Theed,  appears  by  the  intention  of  the  tes- 
tator to  be  considered  as  an  incident  to  the  property, 
which  is  from  time  to  time  to  fall  upon  those  who  hap- 
pen to  be  in  possession  of  it  under  the  will. 

An  argument  has  been  urged  here  from  the  circum- 
stance that  tlie  respective  renewals  became  necessary 

immediately 
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immediately  upon  the  death  of  the  duke,  and  could  not        18SS. 
possibly  be  supplied  out  of  annual  rents  and  profits,  and    _L '~  -   j  \ 
that  the  expenses  of  such  renewal  exceeded  the  amount  Shaftbsbvrt 
of  three  years'  annual  rents  of  the  leaseholds.     If  the    j.    ^\    ^ 
trustees  could  not,  in  fact,  have  made  the  arrangement        Maei/- 
which  enabled  them  to  delay  the  payment  of  the  fines      ^^^^ 
thus  accruing,  until  they  were  provided  for  out  of  the 
annual  rents,  I  incline  to  think  they  would  properly  have 
applied  towards  the  amount  of  the  fines  all  other  annual 
rents  of  freehold  and  copyhold  property  which  the  same 
persons  would  have  been  entitled  to  under  the  will,  who 
were  entided  to  the  leasehold  rents  subject  to  the  fines. 
It  b  obvious  that  leaseholds,  whether  for  lives  or  years, 
are  not  the  proper  subject  of  mortgage,  and  if  the  trus- 
tees had,  in  fact,  been  able  to  mortgage  them  in  order  to 
pay  the  fines,  I  am  of  opinion  that,  under  the  intention 
of  the  testator  to  be  collected  from  this  will,  they  would 
have  been  entitled  to  retain  from  the  tenant  for  life  the 
perception  of  the  annual  rents  and  profits  until  the 
mortgage  was  satisfied. 

The  declaration  of  the  Court  was  to  the  following 
effect:  —  Declare  that  the  Duke  of  Marlborough^  as 
tenant  for  life  of  the  freehold,  copyhold,  and  leasehold 
property  devised  to  him  in  trust  by  the  will  of  the 
testator  his  father,  is  not  entitled  to  any  compensation 
in  respect  of  the  leasehold  rents  which  have  been 
hitherto  applied  in  the  expenses  of  fines  and  renewals ; 
the  Court  being  of  opinion  that  the  Duke  of  Marl- 
borough  and  the  other  persons  in  remainder  who  shall 
be  successively  in  possession  of  the  same  estates  are 
bound  to  sustain  all  expenses  of  the  several  renewals 
of  the  leases  which,  during  the  period  of  their  enjoy- 
ment respectively,  are  made  necessary  by  the  directions 
of  the  testator's  will. 


On 


IM 
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1854. 
JliartA  5. 


18 S3.  On  a  petition  to  the  Master  of  the  Rolls,  which  was 

J- '  p  *^'  afterwards  presented  by  General  Si.  Jokn^  the  assignee 
Shaptesbuey  of  the  Duke  of  Marlborough^  praying  for  the  transfer  to 
The  Duke  of  ^^^  ^  ^  trustee  for  the  creditors,  of  the  balance  of  the 
Mabl-  rents  and  profits  of  the  leasehold  estates,  a  reference  was 
directed  to  the  Master  to  inquire  in  what  manner  a  fund 
for  the  payment  of  fines  for  future  renewals  might  be 
best  secured,  having  regard  to  the  circumstance  that 
some  of  the  leases  were  held  for  lives  and  some  for 
terms  of  years.  The  Master,  by  his  report,  approved 
of  a  proposal  to  insure  each  of  the  lives  upon  which  the 
leases  were  held  against  the  life  of  the  Duke  of  Marl- 
borough  for  a  sum  sufficient  to  provide  for  future  re- 
newals of  the  respective  leases  in  case  of  any  of  the  lives 
dropping  during  the  life  of  the  Duke  of  Marlborough^ 
the  annual  premiums  upon  the  p(dicies  to  be  paid  by 
the  receiver  out  of  the  rents  and  profits  of  the  leasdiold 
estates,  unless  the  same  should  be  paid  by  General  Si* 
John  g  and  that  report  was  afterwards,  upon  a  petition 
presented  with  the  concurrence  of  all  parties,  confirmed. 
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JONES  \).  NOY.  Rolls. 

Nov.  19. 

"DY  articles  of  partnership,  dated  the  16th  of  February  The  lunacy 
-*-*  1815,  between  the  Defendant  Nqy,  who  carried  on  ^^^^^ 
the  business  of  a  solicitor,  and  James  Hardstone^  it  was  facto  9^  dis- 
agreed that  the  partnership  should  continue  for  a  period  ^^  partner- 

of  twelve  years,  unless  determined  by  either  party  at  the  *hip,  but  is  a 
'         r  %      n       ^  f.  .,        .        ground  for  . 

expiration  of  tlie  nrst  five  years ;  that,  in  consideration  the  dissolu- 

of  1 500/.  paid  by  Hardstone  to  Noy^  the  former  should  ^^^  *^  ***® 
^       jt    •  .  .  other  partner 

be  admitted  to  one  third  share  of  the  business;  that  or  partners 

Nay  should  take  the  charge  of  such  department  of  the  Co"rt  for'^a 
business  as  he  should  from  time  to  time  elect  to  superin-  decree  of  dis- 
tend ;  and  that  he  should  further  be  at  liberty  to  reside  ^he  ground  of 

at  the  distance  of  ten  miles  from  the  house  in  which  the  •"^  lunacy. 
,      •  .    ,  One  of  two 

busmess  was  earned  on.  partners  hav- 

ing continued 
the  partner- 
In  May  1824<,  Hardstone  became  incapable  of  attend-  ship  business 

ing  to  the  business  in  consequence  of  his  being  afflicted  i^enSe  li^* 

with  insanity;  and  in  Atigust  1826,  he  died  in  a  lunatic  nacy  ofthe 

asylum.     Nqy  continued  to  carry  on  the  business  until  having  then 

the  end  of  the  year  1825,  when  he  sold  the  business  to  ^^^  'he  busi- 

ness,  the  r^ 
a  person  named  Templar  for  the  sum  of  2000/.  presentative 

ofthe  de- 
ceased lunatic 
The  bill  was  filed  by  the  executor  of  Hardstone  :  and  partner  was 

it  prayed  for  an  account  of  the  partnership  transactions  ^^^i^  ^  jjjg 
up  to  the  time  at  which  the  business  was  sold,  and  ofthe  share  ofthe 
money  or  other  consideration  received  by  the  Defendant  profits  up  to 
for  such  sale ;  and  that  one  third  part  of  the  clear  profits  ^®  period  of 
of  the  business,  and  also  of  the  money  or  other  con- 
sideration received  by  the  Defendant  for  the  sale  of  the 
business,  might  be  paid  to  the  Plaintiff. 


Mr. 
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18SS.  Mr.  Bickersteth  and  Mr.  Nmton^  for  the  PlainUff. 

The  lunacy  of  a  partner  does  not,  oF  itself,  operate  as 
a  dissolution  of  the  partnership.     It  will  afford  a  ground 
for  the  dissolution  of  the  partnership,   if  the  other 
partner  or  partners  think  fit  to  come  to  this  Court  to 
have    the    partnership   dissolved;    but  it  is   in  their 
election  to  take  or  to  abstain  from  that  course,  and  the 
partnership  will  continue,  notwithstanding  the  lunacy, 
if  they  do  not  think   fit  to   adopt  it.     This   is  the 
doctrine   laid    down    by    Lord    Kenyan    in  Sayers  v. 
Bennei{a);  and  it  is  there  said,  that,  when  the  Court 
dissolves  a  partnership  on  the  ground  of  lunacy,  it  does* 
not  dissolve  it  with  a  retrospect  to  the  time  of  the 
disorder  commencing,  if  the  continuing  partner  shall 
have  abstained,  for  any  period,   from  coming  to  the 
Court  for  a  dissolution ;  because,  as  the  lunatic's  capital 
had  been  embarked  during  such   continuance  of   the 
business,  he  was  entitled  to  his  share  of  the  profits.     It 
is  not  competent  to  a  partner  to  take  advantage  of  the 
infirmity  with  which  his  co-partner  has  been  visited  by 
the  act  of  God,  and,  after  continuing  the  business  for 
an  indefinite  time  with  the  joint  capital,  to  claim,  from 
the  period  at  which  his  partner's  malady    may   have 
commenced,  the  exclusive  benefit  of  the  profits.    In  the 
present  case,  the  Defendant  Not/  continued  to  carry  on 
the  business  for  a  considerable  time  after  his  partner 
was  afflicted   with  the  malady.     What  the  represent- 
ative of  the  deceased  partner  seeks,  therefore,  is  to  have 
an  account  of  the  partnership  transactions  up  to  the 
time  at  which  the  business  was  sold  by  the  continuing 
partner,  and  an  account  of  the  produce  of  such  sale, 
including   what  was  given  by  the  purchaser  for  the 
good-will. 

Mr. 

(a)  1  Cor,  107.     Montagu  on  Partnership,  p.  1 1. 
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Mn  Pemberton  and  Mr.  Jacobs  for  the  Defendant.  18S8. 

In  the  year  1815  the  Defendant  Noy^  being  advanced  Jones 
in  years  and  desirous  of  relieving  himself  from  the  labours  ^' 
of  his  business,  took  Hardstone  into  partnership ;  and 
the  basis  of  the  articles  of  partnership  was,  that  the 
Defendant  should  live  at  a  distance,  and  that  Hardstone 
should  undertake  the  active  superintendence  of  the 
business.  By  Hardston^s  incapacity,  therefore,  the 
Defendant  was  deprived  of  the  whole  benefit  of  the 
contract.  It  is  true  that  a  temporary  infirmity,  whether 
mental  or  bodily,  with  which  a  partner  may  be  visited, 
does  not  operate  as  a  dissolution  of  the  partnership;  but 
it  is  otherwise  where  the  infirmity  is  permanent,  and  of 
such  a  nature  as  completely  to  disable  the  partner  from 
discharging  his  share  of  the  duties  incident  to  the 
partnership  business.  The  observations  of  Lord  Kenyan 
in  Sayers  v.  Bennet  are  perfectly  consistent  with  the 
principle,  that  the  permanent  incapacity  of  a  partner 
amounts  to  a  dissolution  of  the  partnership;  and 
although  the  lunatic  partner  in  that  case  had  partially 
recovered,  yet  Lord  Kenyan  expressed  a  doubt  how  far 
such  partial  recovery  ought  to  restrain  him  from 
decreeing  a  dissolution.  In  Waters  v.  Taylor  {a\  I^rd 
EUon,  confirming  the  general  doctrine  laid  down  by 
Lord  Kenyon,  observes,  that  *^  if  a  case  had  arisen,  in 
which  it  had  been  clearly  established,  as  far  as  human 
testimony  could  establish,  that  a  party  is  what  is  called 
an  incurable  lunatic,  and  that  he,  by  the  articles, 
contracted  to  be  always  actively  engaged  in  the  partner- 
ship, and  it  was  therefore  as  clear  as  human  testimony 
could  make  it  that  he  could  not  perform  his  contract, 
there  could  be  no  damages  for  the  breach  in  consequence 
of  the  act  of  God ;  but  it  would  be  very  difficult  for  a 
court  of  equity  to  hold  one  man  to  his  contract,  when  it 

was 

(a)  IV.^B,  305. 
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1888.  was  perfectly  dear  that  the  other  could  not  execute  bis 
part  of  it"  The  case  here  contemplated  by  Lord  Eldon 
is  precisely  the  case  before  the  Court.  The  deceased 
partner  did  contract  to  be  actively  engaged  in  the 
business,  and  he  did  become,  by  reason  of  his  malady, 
incapable  of  fulfilling  his  contract  This  is  the  case, 
moreover,  of  a  professional  business,  which  is  distin- 
guishable, according  to  several  recent  decisions,  from  a 
mercantile  business ;  inasmuch  as,  in  the  former  case» 
the  benefit  of  the  contract  depends  in  a  much  higher 
degree  upon  personal  skill  and  attainments,  and  it  may 
be  impossible  to  compensate  for  the  loss  occasioned  by 
the  infirmity  of  the  partner  who  becomes  incapable  of 
continuing  his  services.  Nothing  could  be  more  in- 
equitable than  that  the  representative  of  the  deceased 
partner  should  be  held  entitled  to  an  equal  share  of 
profits  made,  not  by  the  joint  labours  of  both  partners, 
but  by  the  sole  labour  and  the  sole  skill  of  one. 

With  respect  to  the  claim  to  a  share  of  what  is  alleged 
to  have  been  a  consideration  for  the  good-will  of  the 
business,  it  is  established  that  a  court  of  equity  will  not 
recognise  or  support  a  claim  to  good- will  in  a  profes- 
sional business.  The  personal  skill  of  a  solicitor  cannot 
be  transferred ;  the  transfer  of  his  business  cannot,  there- 
fore, in  equity,  be  made  the  subject  of  contract,  nor 
can  his  clients  or  professional  connections  be  assigned 
for  a  pecuniary  consideration.  Farr  v.  Pearce  (o),  Spicer 
V.  James,  (b) 

Mr.  BicJcersleth  in  reply. 

It  is  not  denied  that  the  insanity  of  a  partner  is  a 
ground  for  the  dissolution  of  the  partnership^  but  it  is 

not 

(fl)  5  Mad.  78.  {b)  Rolls,  Mich,  term,  1830. 

CoUyer  on  Partnenhip,  8S. 


CASES  IN  CHANCERY.  129 

not  if  so  facto  a  dissolution  of  the  partnership;  and  the  1833. 
question  is,  whether,  as  the  Defendant  has  taken  no  steps 
to  procure  a  dissolution,  the  partnership  can  be  con- 
sidered as  dissolved.  It  is  clear,  according  to  all  the 
authorities,  that  the  mere  temporary  derangement  of  a 
partner  does  not  of  itself  put  an  end  to  the  partnership. 
Suppose  a  bill  were  filed  for  the  dissolution  of  a  partner- 
ship on  the  ground  of  the  lunacy  of  a  partner,  and  the 
lunatic  were  to  recover  before  the  hearing  of  the  cause ; 
it  is  clear  that  in  such  a  case  the  Court  could  not  pro- 
nounce a  decree  of  dissolution.  This  was  to  a  certain 
extent  the  case  in  Sayers  v.  Bennett  for  there  the  lunatic 
had  partially  recovered.  The  loss  occasioned  to  the 
continuing  partner  by  reason  of  his  being  deprived  of 
the  benefit  of  his  co-partner's  services  is  a  fit  subject  for 
compensation,  but  not  a  ground  for  dissolution  of  the 
partnership,  if  the  continuance  of  the  partnership  has 
been  acquiesced  in. 

AVith  respect  to  the  question  as  to  the  good-will,  what 
is  meant  by  an  agreement  for  good-will  in  the  case  of  a 
professional  business  is  not  that  the  retiring  professional 
person  contracts  to  transfer  what  is  incapable  of  being 
made  the  subject  of  transfer,  namely,  his  own  industry 
and  skill ;  but  that  he  contracts  to  use  his  influence  in  re- 
commending the  party  succeeding  him  to  his  clients,  the 
exercise  of  which  influence  may  well  be  made  the  subject 
of  pecuniary  contract.  This  distinction  was  recognised 
by  Lord  Eldon  in  the  case  of  Bateman  v.  Willan^  where 
the  good-will  of  a  physician  was  the  subject  of  transfer. 

The  Master  of  the  Rolls. 

It  is  clear  upon  principle,  that  the  complete  incapacity 
of  a  party  to  an  agreement  to  perform  that  which  was  a 
condition  of  the  agreement  is  a  ground  for  determining 
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1833.  the  contract.  The  insanity  of  a  partner  is  a  ground  for 
the  dissolution  of  the  partnership,  because  it  is  imme- 
diate incapacity ;  but  it  may  not,  in  llie  resalt,  proTe  to 
be  a  ground  of  dissolution,  for  the  partner  may  reco^r 
from  his  malady.  When  a  partner,  therefinre,  is  affected 
with  insanity,  the  continuing  partner  may,  if  he  think  fit, 
make  it  a  ground  of  dissolution ;  but  in  that  case  I  con- 
sider with  Lord  Kenyan^  that,  in  order  to  make  it  a  ground 
of  dissolution,  he  must  obtain  a  decree  of  the  Court.  If 
he  does  not  apply  to  the  Court  for  a  decree  of  dissolu- 
tion, it  is  to  be  considered  that  he  is  willing  to  wait  to 
see  whether  the  incapacity  of  his  partner  may  not  prove 
merely  temporary.  If  he  carry  on  the  partnership 
business  in  the  expectation  that  his  partner  may  recover 
from  his  insanity,  so  long  as  he  continues  the  busi- 
ness with  that  expectation  or  hope  there  can  be  no 
dissolution. 

The  question,  therefore,  here  is,  whether  it  is  not 
to  be  considered  that  between  May  1824,  when  Hard- 
stone  was  first  afiected  with  insanity,  and  1825,  when 
the  business  was  sold,  Noy  carried  on  the  business  in 
the  hope  that  the  insanity  of  his  partner  would  prove 
only  temporary,  and  would  not  therefore  render  a  disso- 
lution necessary.  I  am  inclined  to  think  that  Noy  did 
carry  on  the  business  till  1825  in  the  hope  of  his  part- 
ner's recovery ;  and  I  am  further  disposed  to  give  to  the 
Plaintifi^,  the  representative  ofHardsionej  the  profits  of 
Hardston^s  share  of  the  partnership  up  to  the  period  at 
which  the  business  was  sold. 

With  respect  to  the  question  of  good-will,  the  Court 
is  not  in  a  situation  to  decide  it  until  the  facts  of  the 
case  shall  have  been  ascertained  upon  a  reference  to  the 
Master  to  inquire  what  were  the  terms  made  by  Nqy 
with  the  purchaser  of  the  business. 
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KIRKBY  V.  WRIGHT.  Rolls. 

Jan.  25. 

rpHE  Defendant  Gri^A  Wright,  on  the  1st  day  of        ^f^^' 

January  1819,  sold  his  stock  in  trade  and  good  ^ov.23.2S. 

will  in  a  certain  newspaper  concern  to  the  Plaintii&  for  The  vendor 

a  sum  of  3700/-,  and  tlie  Plaintiffs  thereupon  executed  ^onclm"^'^^^ 

to  the  Defendant  a  joint  and  several  bond  for  the  pay-  ranteed  the 

ment  of  that  sum   by  instalments.     The  Defendant  the  business 

signed  a  memorandum  at  the  foot  of  the  bond  in  the  sold,  and  of 

following  words :  —  "  Provided  always,  and  it  is  hereby  ness,  in  which 

wreed,  that  in  case  the  whole  concern  sold  by  the  the  purchasers 
^         '  •'  were  also 

above  named    GriffUk   Wright  to   the  above  bounden  engaged,  at  a 

Thomas  Kirkhy,   Thomas  Inchbald,  and  William  Gaxv^  Ssumt 

iresSi  and  the  present  printing  business  of  Messrs.  Inch-  Held,  that 

bald  and  Gawtress  added  to  it,  do  not  produce  a  net  appl^  to  the 

profit  of  4000/.  by  the  said  1st  day  of  Julj/  1822,  he  the  F^fiJ^s  ™ade 

said  Griffith  Wright,  his  heirs,  executors,  or  ad  minis-  concerns,  after 

trators  shall  and  will  allow  to  them  the  said  Thomas  f„ferSl.^^ 

Kirkby,  Thomas  Inchbald,  and  William  Gawtress,  at  that  lowed  on  the 

period,  such  sura  of  money  as  will,  with  the  profit  they  f,JJ^her  capital 

the  said  Thomas  Kirkby,  Thomas  Inchbald,  and  William  advanced  by 

Gawtress  may  make  from  the  said  two  businesses,  amount  f^^  [|,e  pur- 

to  and  be  the  clear  profit  of  4000/.  during  that  time."       pose  of  carry- 

^  °  ing  on  the 

concerns. 
After  the  1st  day  of  July  1822,  the  day  named  in  the 
memorandum,  the  Plaintiffs  and  Defendant  differed  as 
to  the  sum  to  be  paid  by  the  Defendant  to  the  Plain- 
tiffs by  virtue  of  the  memorandum,  the  profits  of  the 
two  concerns  not  having  amounted  to  4000/. ;  and  the 
bill  was  filed  by  the  Plaintiffs  to  enforce  the  claim  which 
they  made  in  that  respect. 

K  2  At 
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At  the  hearing  of  the  cause,  the  Master  was  directed 
to  take  an  account  of  the  proSt  made  by  the  Plaintifis 
in  the  said  several  businesses  up  to  the  1st  day  of  Jub/ 
1822,  and  to  ascertain  the  amount  of  the  Plaintiffs'  de- 
mand on  the  Defendant  in  respect  of  the  memorandum. 

The  Master,  by  his  report,  certified  that  a  sum  of 
1105/.  75.  Id.  was  due  from  the  Defendant  to  the  Plain- 
tiffs in  that  respect. 

In  taking  the  account  the  Master  allowed  to  the 
Plaintiffs  interest  at  the  rate  of  5  per  cent.,  being  tlie 
interest  which  they  had  paid  on  certain  sums  borrowed 
by  the  partnership,  and  also  on  certain  sums  advanced 
by  individual  partners  for  the  purpose  of  carrying  on 
their  businesses,  and  he  deducted  the  amount  of  such 
interest  from  the  gross  profit 

The  Defendant  took  an  exception  to  the  report  on 
account  of  this  allowance,  to  far  as  it  related  to  the 
interest  upon  advances  made  by  the  partners  diem« 
selves. 

Mr.  Peniberton  and  Mr.  Barber^  in  support  of  tl»« 
exception,  submitted,  that  the  expression  ^^  net  profit" 
must,  in  the  circumstances  of  this  case,  be  taken  to  mean 
the  difference  between  the  monies  actually  expended  and 
the  amount  of  the  returns.  It  was  plain,  from  the  na- 
ture of  the  agreement,  that  the  Plaintiffs  were  to  uodeiw 
take  to  conduct  the  business  with  the  capital  and  stock 
then  invested  in  it. 


The  counsel  for  the  Plaintiffs  were  not  called  upon 
to  argue  the  question. 


Tht 
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The  JdASTEKofthe  Rolls.  iaS2. 

The  argument  of  the  Defendant's  counsel  would  have 
much  weight  if  the  term  "  profit**  only  were  found  in 
the  agreement,  but  the  expression  is  '^  net  profit,"  and 
this  interest  is  a  charge  which  must  be  deducted  before 
the  profit  can  be  considered  to  be  net.  In  order  to 
arrive  at  the  intention  of  parties  to  an  agreement,  effect 
must  be  given  to  every  word. 


Th^   Defendant   presented    an   appeal    aaamst    his         is^^* 
Honor  s  decision. 


The  Attcmetf-General  (Sir  W.  Home\  and  Mr.  Bar^ 
bcTj  in  support  of  the  appeal. 

The  judgment  of  the  Court  below  was  founded  solely 
upon  the  expression  ^'  net  profit,"  as  if  that  were  some- 
thing different  from  ordinary  profits.  The  distinction, 
however,  is  £illacious ;  for  whatever  may  be  the  case  in 
calculations  as  between  partners  themselves,  every  thing 
derived  from  a  business  is  to  be  considered  as  profit 
with  reference  to  third  parties.  The  returns  yielded  by 
a  capital  embarked  in  a  trade  equally  constitute  the 
profits  of  the  trade,  whether  they  fall  short  of  or  exceed 
the  amount  of  interest  which  the  trader  may  have  to 
pay  for  the  use  of  that  capital  if  he  borrows  it,  or  which^ 
if  the  capital  be  his  own,  he  might  obtain  by  lending  it 
to  another.  A  merchant  whose  gains  upon  a  capital  of 
10,000/.  amount  to  800/.  a  year,  is  correctly  said  to 
draw  a  profit  of  8  per  cent,  from  his  business,  although 
upon  the  principle  of  the  decision  under  appeal,  his 
profits  ought  to  be  rated  at  3  per  cent  only;  and  if  the 
800/.  be  a  clear  sum  after  paying  the  salaries  of  his 
^derks  and  the  other  expenses  of  his  mercantile  establish- 
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1833.  ment,  that  will  be  the  amount  of  his  net  profits.  It  was 
KiRKBT  ^^  ^^^^^  ^^^  charges  of  the  latter  description  only  that 
V.  the  expression  **  net  profit"  in  the  memorandum  was 

intended  to  apply.  To  construe  the  agreement  other- 
wise, would  be  to  place  Mr.  Wright  entirely  at  the 
Plaintifls*  mercy.  By  borro^inng  additional  sums  from 
others,  or  advancing  them  from  their  own  resources, 
the  purchasers  might,  at  their  discretion,  enlarge  their 
concerns  to  an  indefinite  extent;  while  the  risk  and 
responsibility  of  such  a  proceeding  would  be  thrown 
indirectly  on  Mr.  Wright^  who  would  thus  in  efiect  be 
held  bound  to  provide  whatever  capital  they  might  con- 
sider necessary  in  order  to  carry  on  their  trade. 

Sir  E.  Sugden  and  Mr.  Hayter^  contra. 

It  can  make  no  difference  in  estimating  the  net  profit 
of  a  trade,  whether  the  computation  is  to  be  made  as 
between  partners  themselves,  or  as  between  them  and  a 
third  party.  In  either  case  the  interest  paid  by  the 
concern  upon  monies  borrowed  from  strangers,  or 
(which  is  substantially  the  same  thing)  allowed  upon 
advances  made  by  individual  partners,  must  be  first 
taken  into  the  account  and  deducted  from  the  returns, 
before  the  net  profit  can  be  reached.  The  interest 
allowed  upon  such  advances  forms  as  much  an  item  in 
the  necessary  expenditure  of  the  concern  as  the  ordinary 
costs  and  charges  incident  to  its  management.  The 
very  circumstance,  that  no  exception  has  been  taken  to 
the  sums  allowed  by  the  Master  in  respect  of  the  interest 
on  monies  borrowed  from  third  parties  for  the  pur- 
pose of  carrying  on  these  concerns,  is  a  tacit  admission 
on  the  Defendant's  part,  that  the  purchasers  were  to  be 
at  liberty  to  increase  the  capital  originally  embarked  in 
them,  provided  such  increase  were  made  bon&Jide :  and 
in  point  of  principle,  sums  lent  by  strangers,  and  sums 

advanced 
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•dvaooed  by  members  of  the  partnership  out  of  their 
pyrivate  resources^  must  stand  on  precisely  the  same 
footing.  There  is  no  suggestion  here  that  the  sums 
upon  which  kiterest  is  claimed  have  been  colourably  or 
improperly  advanced.  Noh  constat  that  but  for  the  ap- 
plication of  the  new  capital,  the  amount  of  net  profit 
might  not  have  been  greatly  less  than  it  has  proved. 
On  the  contrary,  the  presumption  must  be^  that  the 
GODcerns  have  been  largely  benefitedy  and  the  rate  of 
profit  increased,  by  the  additional  capital  employed ;  and 
if  that  be  the  case,  it  would  be  in  the  last  d^ree  mon- 
strous and  unjust  that  the  Defendant  should  reap  the 
whole  of  the  advantage  which  has  resulted  solely  frxun 
the  sagacity  and  enterprise  of  the  purchasers. 


18SS. 


Tie  Lord  Chancellor. 

It  is  peculiarly  necessary,  in  a  case  of  this  description, 
to  examine  what  was  the  real  nature  of  the  transaction, 
and  what  it  was  that  the  parties  intended  to  effect  by  the 
proviso. 


Nov,  2S, 


Mr.  Wright  had  sold  to  Messrs.  Kirkby  and  Co.,  then 
carrying  on  the  business  of  printers,  the  concern  of  a 
newspaper,  to  be  paid  for  by  instalments.  To  the  bond  for 
securing  those  instalments  is  added  a  proviso,  to  be  taken 
as  an  agreement,  the  plain  purpose  of  which  is  to  gua- 
rantee a  certain  amount  of  profit  upon  the  concern  sold. 
As  the  purchasers  had  their  own  printing  concern  besides, 
and  as  from  the  nature  of  the  thing  the  two  concerns 
were,  of  necessity,  to  be  carried  on  together,  so  that  the 
accounts  of  their  profits  could  hardly  be  kept  separate, 
it  was  equally  necessary  that  the  guarantee  should  cover 
and  apply  to  the  amount  both  of  the  former  trade  of  the 
purchasers  and  of  the  new  concern  they  were  about  to 
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embark  io.     But  it  was  clearly  tba  profits  of  the  latto* 
which  formed  the  object  of  the  guarantee  by  the  vendor. 

This  concern,  then,  was  warranted  profitable  up  to  a 
certain  amount  What  concern  ?  at  what  time  ?  «od  in 
what  state  ?  Manifestly  the  concern  sold — at  the  time  of 
the  purchase-— and  in  the  state  in  which  it  then  was.  To 
.put  another  construction  upon  the  guarantee  would  be 
doing  great  violence  to  the  plain  import  of  the  whole 
transaction.  Mr.  Wright  was  simply  saying^  *^  You  who 
have  bought  my  newspaper  shall  be  secure  of  making 
4000/.  UQt  profit  by  it  in  the  course  of  the  first  three 
jiears  and  a  half  of  your  possession,  including  the  net 
profit  of  your  printing  business,  which  you  will  naturaUy 
blend  with  it/' 


.  In  estimating  this  profit,  of  coui;se  no  deduction  what- 
.ever  was  to  be  made  for  interest  of  the  capital  invested 
in  the  purchase.  The  seller  was  guaranteeing  the  value 
of  that  purchase,  the  profits  of  that  capital  so  invested. 
,  He  was  undertaking  to  make  that  capital  yield  so  much 
as,  with  the  printing  profits,  should  amount  to  the  sum 
of  4000/.  xkpiojuly  1822. 

• 

But  if  any  new  capital  was  invested,  the  interest  of 
that  capital  was  another  and  a  separate  matter.  Such 
interest  must  be  deducted  from  the  profits,  in  order  to 
get  at  the  guaranteed  profits  of  the  concern  sold.  If 
not,  this  absurd  consequence  would  follow,  that  if  a 
large  additional  sum  were  brought  into  the  concern-^ 
whether  borrowed  or  advanced  by  the  partners  them- 
selves can  make  no  difference — if  the  ordinary  interest  of 
that  sum  were  received  from  the  concern  and  no  more 
profit  made  upon  it ;  nay,  if  the  whole  concern  were  only 
to  yield  4  or  5  per  cent,  upon  that  and  the  original  pur- 
chase^money   also,   the  guarantee  might  be  satisfied, 

Mr. 
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Mr.  Wright  adding  to  the  net  profits  of  the  concern  as 
aold  the  profits  of  the  new  capital.  And  thus  the  gna- 
rantee  would  turn  out  to  be  a  guarantee  of  common  legal 
interest^  in  other  words,  would  be  good  for  nothing,  and 
be  the  very  reverse  of  what  it  was  intended  to  be. 

The  acting  of  the  parties  is  consistent  with  the  con<- 
straction  adopted  by  the  Master,  and  aids  that  constnic- 
tion.  But  my  opinion  is  formed  upon  the  nature  of  the 
transaction  and  upon  the  words  of  the  proviso  **  whole 
ooDcem  sold,**  ••  net  profit,**  "  clear  profit.**  There  is 
no  occasion  to  lay  down  any  general  rule  as  to  the  efiect 
of  the  expression  ^  net  profit.**  It  would,  indeed,  be 
preposterous  to  speak  of  such  an  expression  as  having 
an  inflexible  sense. 

There  may  be  cases  in  which  the  use  of  such  ex- 
pressions would  not  exclude  the  interest  of  capital  from 
the  calculation  of  profit.  Indeed,  in  this  case,  fi*om  the 
plain  meaning  of  the  instrument,  the  interest  of  the 
capital  invested  in  the  purchase  is  excluded,  although 
very  possibly  the  parties  in  their  accounts  kept  with 
each  other,  entered  a  sum  for  interest  of  that  capital,  as 
well  as  of  any  additional  sums  borrowed  for,  or  other- 
wise brought  into  the  concern. 


ISSS. 


The  appeal  must  be  dismissed  with  costs. 
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yov.  19.25.  FOLEY  v.  PARRY. 

Whereates.     TxriLLIAM   PARRYy    by  his  will   duly  attested, 
totor  gave  his     ry  .  .  ,  '      -^  '      .  ' 

real  estates,  devised  bis   mausion-house  and  estates    in    the 

r«dduOTpro-  P*"®^  of  Kinchesta'  to  trustees  and  their  heirs,  to  the 

petty  to  hi8  use  of  Jane  Parry,  the  testator's  wife,  for  life,  without 

with  re-  impeachment  of  waste,  and  after  her  decease  to  the  use 

madnder  to  an  of  his  ffreat  nephew  William  Waller  Foley,  described  as 
infant  great        ,  r    i  t    i  i         »»r.7t.        -rr  ,        n 

nephew  for  the  son  of  the  testator  s  late  nephew  Wilwm  FoUjfi,  lor 

life;  a  state-  jjf^  without  impeachment  of  waste;  remainder  to  his 

ment  in  the  ^   ^  ^      ^  ^  ,  \ 

will  that  it  issue  successively  in  tail,  with  an  ultimate  remainder  to 

ticulw  wish  Thomas  Mell  in  fee.     The  testator  next  proceeded  to 

and  requ^t  give  directions  to  tlie  trustees  for  the  sale  of  the  estates, 

th&t  his  winB 

and  the  in-  ^^  ^"J  portion  of  them,  with  the  consent  of  the  wife,  and 

font's  grand-  for  the  application  of  the  proceeds  of  such  saW*   He  then 

father  would 

superintend  bequeathed  all  his  plate,  linen,  china,  books,  household 

*f  th^^f*^?  goods,  furniture,  and  farming  stock,  in  and  about  his 

education,  so  said  mansion,  to  his  said  wife  for  her  own  use  abso- 

for  any  re^""  lutely;    and   after    giving    divers    pecuniary   legacies, 

spectable  pro-  charged  upon   his   residuary  estate,   he  gave  and  be- 

emp?oyment  queathed  all  his  residuary  estate,  both  real  and  persoiialy 

was  htld,  to  his  executors,  upon  trust  to  convert  the  same  into 

cumstances,  money ;  and  after  payment  thereout  of  his  funeral  and 

^  "P^".'^®  testamentary  expenses  and  debts,  to  invest  the  surplus 

whole  instru-  on  real  or  government  security,  and  pay  tlie  dividends 

"?*"'*  ^th  ^^  ^'^  ^**^  ^^'^  ^^^  ^^^  '"'^  ^°^  ^^^^^  ^^^  decease,  on 

maintenance  trust  as  to  the  capital,  for  the  absolute  use  of  the  said 

of  the  infont "  William  Walter  Foley^  to  be  paid  or  transferred  to  him  at 

upon  the  in-  twenty-one.     The  will  then  contained  this  clause :  — "It 

tcrest  taken  .  .•     i  •  u         i  ^    ,l   .  j  -r 

hy  the  tes-  ^  ^J  particular  wish  and  request,  that  ray  dear  wife 

iTndCT  thjf^^  and  Walter  Williams,  Esq.,  the  grandfather  of  the  said 

will.  William  Walter  Foley,  will  superintend  and  take  care  of 

his  education,   so   as   to   fit   him   for  any  respectable 
profession  or  employment."     The  will  also  contained 

various 
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various  other  directions  and  provisions,  which  were 
expressed  in  formal  and  technical  language;  and  it 
concluded  by  nominating  the  testator's  wife  and  B.  C. 
Williams  his  executrix  and  executor.  Walter  Williams 
took  no  benefit  under  the  will ;  and,  except  in  the  clause 
above  stated,  his  name  was  not  mentioned  in  any  part 
of  it. 


1833. 


The  testator  died  in  No^oember  1813,  leaving  Wil' 
Ham  Walter  Folei/,  then  an  infant ;  and  William  Walter 
Foley^  some  time  afterwards  filed  his  bill  against  the 
executors  and  trustees,  praying,  among  other  things, 
a  declaration  that,  upon  the  true  construction  of  the 
wi]],  he  ought  to  have  been  maintained  and  educated, 
ao  as  to  fit  him  for  a  respectable  profession,  oat  of  the 
annual  proceeds  of  the  testator's  estate,  devised  to  the 
widow  for  life,  or,  at  least,  out  of  the  capital  of  the 
residuary  estate. 

It  appeared  from  the  evidence  in  the  cause  that,  in 
the  year  1810,  the  testator,  with  the  concurrence  of  the 
Plaintiff's  maternal  grandfather  Walter  WiUiams,  the 
Plaintiff's  fetber  having  then  recently  gone  to  Indian 
placed  the  Plaintiff  at  school,  and  continued  to  take 
charge  of  his  education  up  to  Midsummer  1813,  and 
that  the  expenses  of  the  education,  with  the  exception 
of  some  small  sums  for  clothes  (which  were  paid,  as  the 
answer  stated,  out  of  the  testator's  own  pocket)  were 
defrayed  out  of  a  sum  of  190/.,  left  in  the  hands  of  the 
testator  by  the  Plaintiff's  father  immediately  before  his 
departure  from  England  ;  that  the  exact  amount  of  the 
various  disbursements  on  this  account  were  r^ularly 
entered  to  his  credit  by  the  testator  in  an  account  book 
which  was  proved  in  the  cause,  and  in  which  he  debited 
himself  with  the  sum  deposited,  and  took  credit  for  the 
several  items  of  his  expenditure,  and  that  there  was  still 
of  that  money  in  his  hands,  remaining  unapplied  at 

the 


U6  CASES  IN  CHANCERY. 

fS9S^.  the  time  oF  bb  death,  a  considerable  sum,  whkh,  on  the 

^^^^^  application  of  Walter  fVilliamSf  was  paid  over  to  the 

v\  latter  by  the  executors. 


VdtJiii 


At  the  hearing  of  the  cause,  the  Vice-Chancellor 
made  a  declaration,  that  the  Plaintiff  was  entided  to  be 
maintained  and  educated  out  of  the  rents,  profits,  and 
annual  income  of  the  testator's  real  and  personal  estates 
finom  the  decease  of  the  testator  up  to  the  age  of  twenty* 
one,  in  such  a  manner  as  to  fit  him  for  any  respectable 
profession  or  employment,  regard  being  had  to  the 
fortune  giren  him  by  the  will,  and  which  he  was  entitled 
to,  expectant  on  the  death  of  the  testator's  widow,  {a) 

Mrs*  Parry  appealed  against  this  part  of  his  Honor's 
decree. 

Mr.  Knight  and  Mr.  Duckworth^  in  support  of  the 
appeal. 

The  question  is,  whether  the  clause,  stating  it  to  be 
the  testator*s  particular  wish  and  request,  that  his  dear 
wife  and  the  Plaintiff's  grandfather  should  superintend 
and  take  care  of  the  Plaintiff's  education,  so  as  to  fit  him 
for  any  respectable  profession  or  employment,  creates  a 
trust  as  against  the  widow  for  the  benefit  of  the  tenant 
for  life  in  remainder  during  his  minority.  For  the 
purpose  of  determining  this  question,  it  is  proper  to  con- 
sider the  general  frame  and  character  of  this  will,  as  well 
as  the  particular  clause  upon  which  the  Plaintiff  relies. 
IVow  the  will  is  a  formal  instrument,  obviously  pre- 
pared by  a  conveyancer,  and  containing  a  great  variety 
bf  special  limitations  and  provisions  skilfully  and  tecln 
iitcally  drawn.  If  the  testator  had  meant  to  cast  such  a 
burthen  on  his  widow,  would  he  not  have  said  so  in 
fflrtct  and  express  terms  ?     M^hy  should  he  have  left 

a  matter 

' »      '  (a)  5  Sim,  138. 
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s  matter  of  such  impoortance  to  dqpend  upon,  an  iiifee«        Jip84^ 
eoce,  and  that)  too,  an  inference  of  the  most  doubtful       ?^-  '*- 
kind?     Mrs.  Parry ^  who  is  the  more  immediate  and        " Vj 
natural  object  of  his  bounty,  herself  takes,  like  the  Plain-       «**W 
aSf  a  mere  life  interest  in  the  deviacd  eatated  and  in  the 
xcsiduary  property.    The  result  of  bis  Honor's,  deciiaaii^ 
if  carried  into  effect,  will  be  to  cut  down  the  amount «( 
the  income  which  the  testator  allowed  for  bis  widow 
ficom  a  liberal  to  a  very  moderate  proTisionf  e$peciaU|t 
in  the  later  years  of  the   Plaintiff's  minority,  during 
wUcb  large  sums  have  been  claimed  and  allowed 'for 
the  purpose  of  ccHnpleting  his  education,  and  paying  a 
heavy  apprentice  fee  to  advance  him  in  a  pcofession* 

With  respect  to  the  construction  of  the  clause  it^lf, 
there  can  be  no  doubt  upon  the  general  doctrine^  that 
words  of  mere  recommendation  may  create  a  trust,  pro- 
vided all  the  requisites  are  to  be  found  cbnourring  in 
the  clause  relied  upon  for  that  purpose.  These  are^ 
first,  that  the  words  shall  import  trust  and  not  simply 
Request ;  secondly,  that  the  property  which  b  to  be  the 
subject-matter  of  the  trust  shall  be  clearly  defined;  and» 
thirdly,  that  the  objects  of  the  trust  shall  be  distinctly 
specified;  Crwxyt  v«  Colman[a\  Wrig/U  v.  jitkj/ns.{b) 
The  clause  under  con»deration  is  defective  in  every 
one  of  these  particulars*  In  the  first  place,  how  can  it 
be  said  that  any  trust  is  here  imposed?  Who  are  to  be 
the  trustees  ?  As  far,  at  least,  as  Walter  WiUiams  is  con« 
cerned,  the  passage  relied  upon  is  no  more  than  the 
expression  of  a  wish,  and  certainly  a  very  natural  wish, 
that  Mr,  WiUiams  would  look  after  the  education  of  his 
grandson.  But  that  gentleman  takes  no  benefit  upd^r 
the  will,  and  cannot,  therefore,  be  affected  by  any  appeal 
of  this  kind  farther  than  bis  own  sense  of  propriety  may 
flictate.     How  then  is  it  possible  to  consider  the  clqus^ 

as 

(a)  9  Vei,  319.  (h)  1  Turn.  ^  Ruts,  143. 
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1833.  as  operating  in  a  difierent  manner  upon  the  widow,  who 
is  associated  in  this  duty  with  Mr.  JVilliamSf  and  who  is 
named  in  exactly  the  same  words  ?  She,  it  is  tnie^  takes 
a  life  interest  in  the  testator's  real  and  residuary  estates ; 
but  those  estates  are  given  to  her  by  formal  limitations, 
and  in  a  preceding  and  totally  distinct  part  of  the  will; 
and  there  is  no  pretence  for  saying  that  the  super- 
intendence, much  more  the  expense,  of  the  Plaintiff's 
education,  is  made  a  condition  of  the  prior  gift.  A 
^^  particular  wish "  implies  an  option  in  the  party  to 
whom  it  is  addressed,  and  is,  at  any  rate,  not  so  strong 
as  an  expectation.  Now  it  has  been  held  that  words  of 
expectation  in  a  will,  not  amounting  to  a  recommend- 
ation, will  not  create  a  trust ;  Leckmere  v.  Lavie.  {a) 
Again,  how  is  the  burthen  to  be  borne  ?  On  what  pro- 
perty is  it  to  attach  ?  None  whatever  is  pointed  out ;  and 
it  is  only  by  an  unwarranted  presumption  that  the  pro- 
visions so  anxiously  made  by  the  testator  for  his  widow 
are  held  to  be  fixed  with  this  large  and  fluctuating 
charge.  What,  lastly,  is  the  object  of  the  supposed 
trust?  It  is  to  superintend  and  take  care  of  the  Plain- 
tiff's education,  so  as  to  fit  him  for  a  respectable  pro* 
fession :  a  form  of  expression  which,  upon  no  fair  con« 
struction,  can  ever  be  considered  as  equivalent  to 
directing  that  the  expense  of  such  superintendence  and 
education  shall  be  borne  by  the  persons  to  whose  sense 
of  generosity  and  gratitude  the  delicate  task  is  con- 
fided. 

Sir  J5.  Sugden  and  Mr.  Spence,  contra. 

The  circumstances  appearing  upon  the  Defendant's 
answer  and  in  the  evidence  in  the  cause  abundantly 
prove  that  the  testator  had  himself  undertaken  the  bur- 
then of  maintaining  and  educating  this  favourite  great 
nephew,  whom  he  destined  to  be  his  heir,  and  that  be 

meant 

(a)  p.  197.  infra. 
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meant  that  burthen  to  devolve,  with  his  estate^  upon  his  16S3. 
widow,  who  was  to  receive  for  her  life  the  great  bulk  of 
his  property  and  therefore  substantially  to  stand  in  his 
place.  Could  the  testator,  who  well  knew  that  the  Plain- 
tiff was  entirely  dependent  upon  his  bounty,  have  in- 
tended to  leave  him  the  reversionary  heir  to  his  estates, 
and  yet  make  no  provision  for  his  being  brought  up  and 
educated  in  a  manner  suitable  to  the  station  he  was  after- 
wards to  fill  ?  Could  he  intend  that  the  direction  with 
respect  to  his  wife  and  Mr.  Williams  taking  charge  of 
the  infant's  education  was  to  be  an  idle  mockery— -the 
mere  expression  of  a  wish,  to  which  the  widow  at  her 
own  discretion  might  or  might  not  give  effect?  There 
is  no  reason  why  this  may  not  be  a  trust  as  regards  both 
the  individuals  who  are  named.  If  the  clause  in  its 
operation  imposes  a  charge  only  upon  the  widow,  still  it 
may  well  be  considered  as  imposing  a  trust  both  upon 
ber  and  Mr.  WiUiamSj  who  was  probably  associated  in 
the  office  as  being  the  nearest  male  relative  of  the  infant, 
and  as  an  individual  on  whose  assistance  and  advice 
Mrs.  Parry  might  safely  rely.  To  constitute  a  person 
a  trustee  by  words  of  recommendation  or  entrea^,  it  is 
not  necessary  that  he  should  take  a  beneficial  interest. 
Where  a  testator  desires  his  debts  to  be  paid  by  ex- 
ecutors, who  take  benefits  under  his  will,  and  by  a 
stranger  who  takes  nothing,  the  latter  is  interposed  as  a 
trustee  to  see  to  the  application  of  the  money,  though 
he  cannot  be  called  upon  like  the  others  to  provide  the 
funds.  This  is  exactly  the  position  of  Mr.  Williams. 
The  request  that  he  and  Mrs.  Parry  would  superintend 
the  education  of  his  grandson  clearly  amounts  to  a  di- 
rection to  that  efiect ;  Harding  v.  Glyn  (a),  and  it  consti- 
tutes in  reality  a  debt ;  but  the  burthen  falls  exclusively 
upon  her,  who  having  received  property  sufficient  to 
answer  the  charge,  took  the  trusts  under  an  implied 

obligation 

(a)  1  Atk.  469. 
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1439-  obligfition  to  fulfil  to  the  extent  of  her  means  the  wishes 
of  l;he  donor.  There  is  no  charge  upon  the  capital  of 
the  &ind,  nor  even  upon  the  interest  of  the  widow  di- 
rectly i  but  the  required  act  is  to  be  done  by  the  aid 
and  out  of  the  properly  coming  to  the  person  upon 
whom,  the  duty  is  imposed* 

i^  Mr.  fCnight,  in  reply< 


yov.  S5.  T/ie  Lord  Cha^ccllor. 

The  question  in  this  case  arises  not  so  much  upon  the 
construction  of  the  words  in  the  disputed  clause,  because 
if  these  stood  nione  and  the  Court  were  called  upon  to 
pronounce  whether  or  not  they  amounted  to  a  charge 
upon  the  life  interest  given  to  the  widow  in  favour  of 
the  nephew,  for  the  expense  of  his  maintenance  and  edu- 
cation,  and  settlement  in  a  profession,  it  would  be  im* 
possible  to  say  that  of  themselves  they  were  sufficient  for 
that  purpose.  The  Plaintiff's  grandfather,  who  takes 
nothing  under  the  will,  is  joined  with  the  wife,  and  the 
words  of  wish  and  request  are  addressed  to  both  equally. 
The  words,  too,  though  abundantly  strong  as  regards  the 
requisition,  are  feeble  as  regards  maintenance ;  and  are 
susceptible,  though  barely  susceptible,  of  a  different  con* 
struction;  namely,  as  intended  only  to  entrust  the  widow 
and  grandfather  with  a  general  superintendence  in  the 
nature  of  guardianship,  which  by  law  the  testator  could 
not  formally  and  absolutely  create. 

3ut  the  Court  is  not  confined  to  the  particular  clause. 
It  is  entitled  to  look  through  the  whole  instrument ;  and 
if  it  appears  from  the  whole  that  the  maker  of  it  could 
have  had  but  one  intention,  that  is  to  say,  if  he  cannot, 
without  straining  after  a  bare  possibility,  be  supposed 
to  have  had  any  other  meaning  in  the  words  used  than 

to 
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to  express  a  wish  or  desire  that  the  devisee  shduld  per-  ^  1^  j^. 
fi>rai  a  given  duty  by  means  of  the  fund  given,  that  fand 
is  as  much  afiecled  with  a  tfust  as  if  the  most  precise 
and  formal  words  had  been  employed.  It  is  ito^osiible 
to  read  this  will  and  weigh  the*  whole  oP  its  contents 
without  coming  to  the  conclusioathat  the  testator  wi^ed» 
that  isy  directed  his  nephew  to  be  maintained  and  edu- 
cated by  his  wife ;  and  I  think  he  only  comprehended 
the  grandfather  in  the  recommendation  with  a  view  to 
obtaining  for  his  widow  the  assistance  of  that  male  rela- 
tive of  the  infant  in  performing  those  offipe^y  the  expense 
of  which  the  widow  was  to  pay  out  of  her  legacy. 

It  cannot  be  denied  that  the  precatory  words  are  as 
strong  as  in  almost  any  of  the  cases  on  the  subject,  and 
inooh  more  precise  than  in  most  of  them.  The  cases  of 
Mason  v.  Umbury  (a),  Harding  v.  Glyn  (J),  Pierson  v. 
Gamei  {c\  Brown  v.  Higgs  (rf),  and  many  others  which 
might  be  referred  to,  sufficiently  prove  that  such  expres- 
sions as  "desire,"  **  request,"  **  recommend,**  nay,  even 
**  authorise  and  empower,"  are  sufficient  to  impose  an 
obligadon  which  this  Court  will  enforce. 

The  last-mentioned  case  was  the  subject  of  very  great 
discussion ;  and  ader  being  fully  considered  at  the  Rolls 
by  Lord  Ahanfet/^  it  was  heard  before  Lord  Eldon  on 
appeal,  and  was  finally  decided  in  the  House  of  Lords. 
Thequestion,  whether  the  words  there  employed  giafe  a 
power^  which,  having  been  unexiecuted,  the  Court  could' 
not  execute,  or  created  a  trust  which  the  Court  would 
cause  to  be  performed,  was  argued,  not  upon  the  clause 
itseU^  bat  upon  the  whole  context  and  circumstances  of 
the  will,  as  were,  indeed,  many  df  the  other  cases  from 

TAe 

,i(fl)iCitedin  ^«Wer,  p.4.  (ti)  ^  V^,  WB.    S  ^et.  495.     ' 
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1833.  The  Duke  of  Marlborough  v.  Lord  Qodotphiu  (a)  down- 
wards; and  although  the  import  of  the  words  theinselTeSy 
as  fiir  as  regards  the  question  whether  they  are  roan* 
datory  or  not,  in  the  present  instance,  is  quite  plain 
enough  without  going  to  the  rest  of  the  instrument;  yet 
recourse  must  be  had  to  the  context  and  circumstances 
here,  as  in  those  cases,  ^mt  the  purpose  of  discovering 
the  object  to  which  the  directions  were  pointed;  and 
from  them  it  is  clear,  that  this  could  have  been  no  other 
than  maintenance  and  education,  until  the  infants  should 
attain  majority  and  be  setded  in  a  respectable  profession. 
Lord  Redesdale  observes  in  a  very  distinct  statement  of 
the  doctrine  of  the  Court  on  this  subject  in  Cory  v. 
Cary  (i),  that  if  the  objects  to  which  a  will  refers  are  so 
defined  that  a  Court  can  act  upon  the  desire  expressed, 
then  words  of  desire  are  imperative  upon  the  person  to 
whom  they  are  addressed ;  and  the  objects  are  here,  as 
gathered  from  the  words  and  the  context  and  circum- 
stances disclosed  on  the  face  of  the  will,  not  sapeiin- 
tendence  merely  of  education,  while  the  infant  starved  to 
whom  the  absolute  property  is  given  in  reversion  ex- 
pectant upon  the  widow's  life  interest;  but  si^perin-* 
tendence  and  taking  care  of  his  education  so  as  to  fit 
him  for  a  respectable  profession,  in  all  which  his  sup- 
port must  be  comprehended. 


%  f 


.A.t  ■  •. 


I  have  therefore  come  to  the  same  conclusion  as  bis 
Honor,  not  intending  by  any  means  to  say,  what  no 
one  can  indeed  maintain,  that  education  by  itself  im- 
plies always  maintenance,  or  that  superintendence  by 
itself  implies  support,  or  even  that  *^  taking  care," 
though  much  stronger  in  this  sense,  must  needs  signify  in 
every  case  defraying  all  expenses ;  but  that,  in  the  present 
instance,  there  is  no  rational  way  of  construing  the  will 
except  by  giving  such  a  meaning  to  those  expressions. 

I  have 

(fl)  2  Vet.  sen.  61.  {b)  2  Sch,  cj-  Lef.  175. 
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I  have  examined  all  the  cases,  with  the  view  of  finding        18SS. 
if  there  was  any  one  that  could  be  deemed  repugnant  to 
the  construction  which  his  Honor  has  here  adopted, 
and  I  find  none  of  them  opposed  to  that  construction, 
and  many  confirmatory  of  it. 


BRITTAIN  V.  FLEMING.  Rolls. 

Nov.  18. 

•T^HE  testatrix,  Mary  Smithy  being  seised  of  an  un-  A  testatrix 

divided  third  part  of  an  estate  in  houses,  to  which  ^l^\^  ^fg 
her  two  sisters  were  entitled  in  other  undivided  third  apci  the  sur- 
parts,  and  Joseph  Brittain^  the  husband  of  the  Plaintifi^,  an^annuity^* 
being  employed  by  the  three  sisters  as  receiver  of  the  ^^'  during 
rents  of  the  whole  estate,  the  testatrix  made  a  codicil  to  tive  Hve^in 

her  will  in   the   following  words: — "And  mv  mind  case  ./.A 

.       ,  ,  ''  should  become 

and  will  are,  that  in  case  the  said  Joseph  Brittainj  who  incapable  to 

now  collects  the  rents  of  the  Newington  e^tsieg  the  pro-  discharaed^ 
perty  of  my  late  father,  shall  become  incapable  to  collect,  from  collect- 
or shall  be  discharged  from  collecting  the  said  rents,  llf^apmicu^ 
then  and  in  such  case  I  give  and  bequeath  unto  him  estate;  the 
and   his   present  wife  Margaret,  and    the  survivor  of  commence 
them,  one  clear  annuity  or  yearly  sum  of  100/.  during  and  become 
their  respective  natural  lives,  which  annuity  I  hereby  from  the  first 
direct  to  be  paid  quarterly,  to  commence  and  become  ^Jv^u'^    I 
payable  on  the  first  quarter  day  following  my  decease,  cease,  or  after 
or  on  the  first  quarter  day  after  the  said  Joseph  BriUain  c^^^to  col- 
shall  cease  to  collect  the  said  rents,  as  the  case  may  be."  I^t  the  rents. 

The  husband 
survived  the 

Joseph  Brittain  survived  the  testatrix,  and  died  soon  ^^^^^t  but 

.  died  soon 

afterwards,  having  continued  in  the  ofiice  of  receiver  up  afterwards, 

to  the  time  of  his  death.     The  question  in  the  cause  ^nuef  to"' 

was,  whether  the  plaintiff,  his  widow  Margaret  Brittain,  cei?etherenu 

who  survived  him,  was  entitled  under  the  will  of  the  xhewjfels 

testatrix  to  the  annuity  of  100/.  during  her  life.  entitled  to  the 

To  \ii      annuity  of 

^2  Mr,  100^  for  her 

life. 


us 


CASES  IN  CHANCERY. 


18S8. 


Bbittain 

V, 

Fleming. 


Mr.  Bickersteth  and  Mr.  Koe^  for  the  Plaintiffi 

It  is  clear  that  this  testatrix  meant  her  bounty  to  take 
effect  in  favour  of  the  receiver  and  his  wife  during  their 
respective  lives,  in  whatever  way  the  services  of  the  re- 
ceiver might  determine.  The  annuity  is  to  be  paid  to 
the  wife  if  she  survive  her  husband,  and  the  payment  is 
to  commence  the  first  quarter  day  after  the  husband  has 
been  discharged,  or  has  become  incapable,  or  ceased  to 
collect.  Has  he  not  ceased  to  collect,  and  is  not  death 
incapacity  to  act  ?  The  testatrix  has  contemplated  the 
possibility  of  his  being  discharged  from  the  situation 
of  receiver  by  her  surviving  sisters,  and  as  she  has  made 
a  provision  for  him  and  his  wife  in  the  event  which  sup- 
poses the  less  meritorious  consideration  for  her  bounty, 
is  it  probable  that  she  intended  to  deprive  the  widow 
of  the  annuity  in  the  event  of  there  being  a  stronger 
claim  upon  her  bounty  by  reason  of  the  husband  having 
died  in  the  service  of  the  family? 


Mr.  Tinney  and  Mr.  Spence^  contra. 

The  question  is  not,  whether  the  event  which  has 
happened  gives  the  widow  a  stronger  claim  to  the  bounty 
of  the  testatrix,  but  whether  the  testatrix  contemplated 
and  provided  for  that  event.  The  annuity  is  not  given 
to  the  widow  at  all  events;  she  is  to  take  after  her 
husband,  and  the  husband  was  to  take  in  two  events, 
neither  of  which  has  happened.  He  did  not  become 
incapable  to  collect,  and  he  was  never  discharged. 
Death,  and  incapacity  to  act  are  distinguished  in  legal 
language,  as  in  the  common  clauses  of  conveyances  pro- 
viding for  new  trustees :  they  are  no  less  distinguished 
in  common  parlance,  and  were  certainly  not  confounded 
by  this  testatrix.  Death,  no  doubt,  includes  incapacity 
to  act ;  but  to  say  that  the  incapacity  to  act,  contem- 
plated 


CASES  IN  CHANCERY. 


1^9 


plated  by  this  testatrix,  includes  death,  is  to  argue  that 
the  less  contains  the  greater. 

The  Master  of  the  Rolls. 

The  true  intention  of  the  testatrix  appears  to  be,  that 
when  the  profits  of  the  office  of  receiver  should  cease, 
Joseph  Brittain^  if  living,  or  his  wife  if  surviving  him, 
should  enjoy  the  annuity  given  by  the  testatrix  in  lieu 
of  those  profits,  and  the  Plaintiff  is,  therefore,  entitled 
to  the  annuity  during  her  life. 


18S3. 


Bbittain 

V, 

Fleming. 


SHERRATT  v.  BENTLEY. 

npHE  will  of  William  Harrison^  so  far  as  it  is  mate- 
rial, was  in  the  following  words:  —  "  First,  I  direct 
the  payment  of  all  my  just  debts,  funeral  expenses,  and 
the  charges  of  proving  this  my  will,  and  also  the  legacy 
of  my  sister,  Sarah  Stonier ^  for  her  life,  and  afterwards 
to  her  son  Johuy  under  my  late  father's  will,  when  the 
same  shall  become  due  and  payable.  Also  I  give  and 
bequeath  unto  my  executors  hereinafter  named  the  sum 
of  400/.,  upon  trust  that  they,  or  the  survivor  of  them, 
their  executors,  administrators,  or  assigns,  do  and  shall 
put  and  place  the  same  out  to  interest  on  government 
or  such  other  security  or  securities  as  they  shall  think 
proper,  and  do  and  shall  pay  and  apply  the  interest, 
dividends,  and  produce  of  the  said  sum  of  400/.  to  Hai^ 
rietta  Slater^  daughter  of  Ann  RobothaWj  for  and  during 
the  term  of  her  natural  life ;  and  from  and  after  her 
decease,  then  I  give  and  divide  the  said  sum  of  400/.  to 
and  amongst  all  and  every  of  the  lawful  child  or  children 
of  the  said  Henrietta  Slater^  share  and  share  alike,  when 

.  L  3  and 


Rolls. 

Nov.  22. 

Dec.  2.21. 

1834. 

L.C. 
Nov,  5,  6,  7. 

If  the  general 
intention  of  a 
testator  can 
be  collected 
upon  the 
whole  willy 
particular 
terms  used, 
which  are 
inconsistent 
with  that  in- 
tention, may 
be  rejected  as 
introduced  by 
the  testator's 
mistake  or 
ienorance  of 
the  force  of 
the  words 
used. 

Where  the 
latter  part  of 
a  will  18  in- 
consistent 
with  a  prior 
part,  the  latter 
part  will  pre* 
vail. 
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and  at  such  time  as  such  child  or  children  shall  severallj 
attain  the  age  of  twenty-one  years,  and  in  case  any  of 
them  shall  die  before  his  or  her  legacy  shall  become  due 
and  payable,  leaving  lawful  issue,  such  issue  to  take  and 
be  entitled  to  their  parents'  part  or  share.  But  in  case 
the  said  Henrietta  Slater  shall  depart  this  life  without 
leaving  lawful  issue,  then  I  give,  devise,  and  bequeath 
the  said  sum  of  400/.  unto  my  loving  wife  Margaret 
Harrison^  to  dispose  of  the  same  in  what  way  and  in 
such  manner  as  she  may  think  proper.  I  give,  devise, 
and  bequeath  unto  my  said  wife  Margaret  Harrison  the 
messuage  or  tenement  situate  at  Doveridge,  in  the  said 
county  of  Derby^  with  the  hereditaments  and  appur- 
tenances thereunto  belonging,  which  I  lately  purchased 
of  Mr.  Joseph  Sadler^  and  all  other  my  real  estates 
whatsoever  and  wheresoever,  and  also  all  my  household 
goods,  furniture,  implements  of  household,  the  stock 
upon  my  farm,  as  well  quick  as  dead,  and  also  my 
ready  money,  monies  out  upon  securities,  and  all  other 
my  personal  estates  whatsoever  and  wheresoever,  and 
of  what  nature  or  kind  soever,  to  hold  to  my  said  wife, 
her  heirs,  executors,  administrators,  and  assigns  for 
ever.  I  further  order  and  direct  that  none  of  the  lega- 
tees, as  before  mentioned,  shall  be  entitled  unto  the 
whole  or  any  part  of  his,  her,  or  their  legacy  or  bequests 
so  bequeathed,  until  the  full  term  and  end  of  twelve 
months  after  my  said  wife  Margaret  Harrison^s  decease, 
and  in  case  my  said  wife  shall  happen  to  die  in  my  life- 
time, and  the  before-mentioned  devises  and  bequests 
to  her  thereby  lapse,  I  do  give,  devise,  and  bequeath 
the  estate  and  effects,  as  well  real  as  personal,  comprised 
therein,  to  my  brother-in-law  William  Sherratt,  his 
heirs,  executoi*s,  administrators,  and  assigns,  upon  trust 
that  the  said  William  Sherrattj  his  heirs,  executors, 
administrators,  and  assigns,  do  and  shall  stand  and  be 
seised  and  possessed  thereof  respectively,  to  the  use  of 

such 
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vtich  person  or  |>ersonS)  and  for  such  estate  and  estates, 
intents  and  purposes,  and  in  such  manner  and  form  as 
my  said  wife  shall  in  her  lifetime,  by  any  wTiting  under 
ber  band,  direct  or  appoint  the  same.  I  hereby  further 
give  unto  my  sister  Ann  Smith  the  interest  of  250Lf  and 
at  her  decease  the  said  principal  or  sum  of  2501.  to  be 
equally  divided  amongst  her  children,  share  and  share 
«like.  I  give  and  bequeath  unto  my  brother  Thomeis 
Harrison  the  interest  of  200/.,  and  at  his  decease  the 
said  principal  or  sum  of  200/.  to  be  equally  divided 
amongst  his  children,  share  and  share  alike.  I  give 
anto  my  sister  Coxon^s  children,  (viz.)  fVilliatn  Coxon, 
Michael  Coron^  and  Eliza  Wagstaff^  the  sum  of  50L 
each.  I  give  and  bequeath  unto  Elizabelh  Sherralt^ 
daughter  of  William  and  Hannah  Sherratt,  the  sum  of 
600/.,  and  provided  she  dies  leaving  no  lawful  issue, 
then  I  give  the  said  sum  of  600/.  unto  the  whole  of  her 
brothers  and  sisters,  excepting  John  Sherratt,  share  and 
share  alike.  I  also  further  give,  devise,  and  bequeath 
unto  fVilliam  Allen,  jun.,  of  the  Windy  Dank,  and  the 
whole  of  my  brother-*in-law,  William  Sherratt%  children, 
the  rest,  residue,  and  remainder  of  my  real  and  personal 
estates,  of  what  kind  and  sort  soever  and  wheresoever, 
to  be  equally  divided  amongst  them,  share  and  share 
alike,  at  the  decease  of  my  said  wife  Margaret  Harri* 


1833. 


Sherratt 

o. 
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The  will  then  contained  the  usual  clauses,  authorising 
the  executors  to  reimburse  themselves  their  reasonable 
costs  and  charges,  and  declaring  that  they  should  seve- 
rally be  answerable  for  their  own  wilful  neglect  or  default 
only ;  and  it  concluded  by  appointing  the  testator's 
wife,  Margaret  Harrison,  and  his  brother-in-law,  Wil- 
liam Sherratt,  his  executrix  and  executor. 


L  4 


After 
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After  the  death  of  the  testator,  his  widow,  Margaret 
Harrison  intermarried  with  the  Defendant  BenUof^  who 
survived  her;  and  who,  upon  her  decease,  became  entitled, 
by  virtue  of  an  appointment  made  in  execution  of  a  power 
reserved  to  her  on  her  second  marriage,  to  whatever  in- 
terest she  took  under  the  will  of  Thomas  Harrison. 


The  bill  was  filed  for  the  purpose  of  obtaining  the 
opinion  of  the  Court  upon  the  construction  of  the  will ; 
and  the  material  question,  which  came  to  be  discussed 
on  further  directions,  was  whether,  under  the  will  above 
stated,  Margaret  Harrison  took  the  real  and  personal 
estate  of  the  testator  absolutely,  or  for  life  only;  or 
whether,  as  was  insisted  on  behalf  of  the  testator's  heir 
at  law  and  next  of  kin,  the  will,  or  the  greater  part  of 
it,  was  void  for  uncertainty. 

Mr.  Pemberton  and  Mr.  Temple,  for  the  surviving 
executor. 


Mr.  Wright,  for  the  heir  at  law,  contended,  first,  that 
the  will  was  void  for  uncertainty ;  and,  secondly,  that,  if 
the  Court  did  not  arrive  at  that  conclusion,  the  clause 
which  cut  down  the  absolute  interest  given  to  the  wife 
in  the  prior  part  of  the  will  to  an  estate  for  life  must  be 
considered  as  operative,  upon  the  principle  that,  where 
there  was  a  repugnance  between  two  clauses  in  a  will, 
the  latter  clause  would  prevail  over  the  former. 

Mr.  Dixon,  for  one  of  the  next  of  kin. 

The  rule  that  the  latter  part  of  a  will  shall  prevail 
over  the  former  is  applicable  only  to  cases  where  the 
provisions  in  the  prior  and  subsequent  parts  of  the  will 
are  plainly  inconsistent.     Thus  in  Sims  v.  Doughty  (a). 

Lord 

(a)  5  Vei.  247. 
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Lord  Ahariley  says,  ^'Iftwo  parts  of  a  will  are  totally        1^S5«> 

irreconcileable,  I  know  of  no  rule  but  by  taking  the  sub^ 

sequent  words  as  an  indication  of  a  subsequent  intention,^  o. 

The  Court  is  in  a  dilemma,  and  cannot  act  at  all,  unless     B«HTuni£ 

they  do  that."     The  same  learned  Judge,  ia  Consianiine 

T.  Constantine  {a\  adheres  to  the  opinion  he  had  given 

on  this  point  in  Sims  v.  Doughty^  and  further  lays  down 

the  principle  that,  where  it  is  wholly  doubtful  in  what 

manner  a  testator's  meaning  is  to  take  efiect,  the  wiU 

must   be  declared  void  for  uncertainty*     The  present 

case  falls  within  this  principle,  since  it  is  impossible  tp 

say  how  the  provisions  of  this  will  can  be  carried  into 

execution.     In  Mofiun  v.  Mohun  (6),  where  the  testa^tor 

made  a  general  bequest  to  all  his  grandchildren  in  one 

part  of  the  will,  and  to  his  grandchildren  and  nieces  hi 

another,  the  will  was  declared  void  for  uncertainty,  and 

Sir  Thomas  Plumer  observed,  that    "  the  Court  could 

not  insert  or  transpose  words  for  the  purpose  of  giving 

a  meaning  to  instruments  which  had  none."      Now  in 

the   present  case  it  is  sought  to  transpose  not  merely 

words,  but  whole  clauses,  in  order  to  give  eflfect  to  an 

instrument  which  is,  upon  the  face  of  it,  unintelligible. 

Mr.  Bickersteth  and  Mr^Jacobj  for  parties  interested 
in  the  dispositions  made  Uy  the  testator  in  the  latter 
part  of  his  will. 

The  case  of  Doe  dem,  Leicester  v.  Biggs  (c)  was  de- 
cided by  Sir  James  Mansfield  upon  the  general  rule  that, 
where  there  is  a  repugnancy,  the  first  words  in  a  deed, 
and  the  last  words  in  a  will  shall  prevail ;  and  that  rule 
is  recognised  by  Lord  Eldon  in  Wykham  v.  Wt/khttm.  {d) 
The  case  of  Coryton  v.  Helyar{e\  before  hord  HardioitRef 

'Wh%h 


(a)  6  Vet.  100.  (d")  18  1^s:4i\!!: 

(b)  1  Swantt.  201.  (<r)  2  Coar,  340. 

(c)  S  Taunt,  109. 
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which  is  noticed  with  approbation  by  Lord  Eldon  m 
Wykhom  v.  Wykliam^  and  which,  since  the  date  of  Wyih- 
ham  V.  ffi/k/iam^  has  been  published  by  Mr.  Car,  was  also 
decided  upon  the  ground  of  the  preference  which  is  to 
be  given  to  the  latter  limitations  in  a  will,  when  repug« 
nant  to  a  prior  disposition.  In  that  case  Lord  Hardwkke 
held,  that  an  absolute  term  for  ninety*nine  years,  given 
in  a  prior  part  of  the  will,  was  so  cut  down  by  a  sub- 
sequent limitation,  that  it  was  not  to  be  deemed  an 
absolute  term,  but  a  term  determinable  on  the  death  of 
the  testator.  As  to  Mo/tun  v.  Mohtm  (a),  that  case  is 
perfecdy  distinguishable  from  the  present ;  for  there  the 
thing  given  was  as  ambiguous  as  the  persons  intended 
to  take,  and  there  being  complete  uncertainty  both  in 
the  subject  and  in  the  objects  of  the  bequest,  it  was 
impossible  for  the  Court  to  give  any  efiect  to  the  in- 
strument. 


Mr.  Tinney  and  Mr.  G.  Richards^  for  the  Defendant 
Bentley. 

Taking  the  whole  will  together,  it  appears  to  have 
been  the  general  intention  of  this  testator  to  give  to  his 
widow  an  absolute  interest  in  the  whole  of  his  real  and 
personal  property.  The  power  of  appointment  given  to 
her  in  case  she  should  die  in  his  lifetime,  however  in- 
operative, —  and  such  a  power  might  certainly  be  ren- 
dered nugatory  by  any  subsequent  disposition  of  the 
testator  —  tends  to  confirm  the  testator's  general  in- 
tention in  favour  of  his  widow.  Not  only  is  the  tes« 
tator  anxious  that  his  widow  should  possess  his  whole 
property  after  his  decease;  but  he  even  desires  to 
transfer  from  himself  to  his  wife  the  power  of  disposing 
of  his  property,  in  case  she  should  die  in  his  lifetime. 
That  power  of  appointment  furnishes  a  clue  to  explain 

the 
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the  inconsistency  between  the  prior  and  subsequent 
dispositions  of  the  will ;  for  the  testator  may  well  have 
intended  that  the  pecuniary  legacies,  and  the  gift  of  the 
residae  of  his  real  and  personal  estate  at  the  decease  of 
his  wife,  should  take  effect  only  in  the  event  of  her 
decease  in  the  lifetime  of  the  testator,  and  without 
having  made  any  appointment.  The  scheme  of  the 
will  appears  to  be  this:  —  that  the  testator  meant  to 
give  the  whole  of  his  property  to  his  widow,  subject  to 
the  legacies  previously  given,  in  case  she  survived  him ; 
to  give  her  a  power  of  disposing  of  his  property,  even 
if  she  did  not  survive  him ;  and  in  case  she  should  not 
survive  him,  nor  exercise  the  power  he  meant  to  give 
her,  then  to  dispose  of  his  property  in  favour  of  other 
persons.  That  construction  would  be  consistent  with 
ibe  testator's  general  intention,  and  such  particular  pro- 
visions as  are  inconsistent  with  the  general  intention 
may  be  rejected  :  Boon  v.  Cornforth,  (a)  The  words, 
"  I  further  order  and  direct,"  after  the  absolute  gift  of 
all  his  property  to  his  wife,  shew  that  the  subsequent 
provisions  were  subject  to  the  previous  disposition,  and 
that  there  was  no  intention  on  the  part  of  the  testator 
to  alter  the  disposition  he  had  previously  made,  unless 
his  wife  should  die  before  him  without  exercising  the 
power  of  appointment.  The  yfovd  further  implies  a  con- 
firmation of  the  previous  direction,  and  is  inconsistent 
with  the  supposition  of  any  change  or  fluctuation  of 
intention. 


The  rule  relied  upon,  that,  in  cases  of  repugnancy  be- 
tween the  prior  and  latter  parts  of  an  instrument,  the 
prior  part  of  a  deed  and  the  latter  part  of  a  will  is  to 
prevail,  has  no  foundation  in  reason,  nor  has  it  ever  been 
acted  upon  in  the  case  of  a  will,  where  the  intention  of 

the 
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the  testator  could  be  collected  by  the  application  of  more 
rational  principles  of  construction.  In  Doe  dem*  JLei- 
cester  v.  Biggs  [a\  the  Court,  it  is  true,  acted  upon  that 
rule,  but  with  great  reluctance;  and  because,  as  Sir 
James  Matisfield  observed,  it  was  forced  to  put  a  con- 
struction upon  the  will  in  conformity  with  that  rule,  for 
want  of  a  better  reason.  Wherever  a  reason  can  be 
found  for  reconciling  clauses  apparently  inconsistent,  the 
rule  is  disregarded.  Thus  in  Doe  dem.  Cotton  v. 
Stenlake  {b\  where  the  testator  devised  an  estate  to 
his  daughter  and  her  heirs  duiing  their  lives,  the  latter 
words  during  their  lives  were  rejected,  though  the 
daughter  had  three  children  living  at  the  testator^s 
death,  and  the  testator  might  have  intended  ^^  children" 
by  the  word  "  heirs.'*  But  two  of  these  children  only 
were  living  at  the  date  of  the  will ;  and,  as  the  after- 
born  child  could  not  have  taken  as  a  joint  tenant  for 
life  with  the  other  two  children,  tiie  Court  decided  that 
the  prior  part  of  the  will  must  prevail.  The  reason, 
therefore,  and  not  the  order  of  the  testator's  expressions, 
is  the  true  test  by  which  his  intentions  are  to  be  tried. 
So  in  Smith  v.  Pi/lus  (c),  the  concluding  words  in  a  will 
were  rejected  as  repugnant  to  the  intention  indicated  by 
a  previous  disposition. 


Mr.  Treslove^  for  the  Defendant  Slater,  the  legatee  of 
the  400/. 

Mr.  Bickerstethj  in  reply. 


Dec.  21.  The  Master  of  the  Rolls. 

In  this  most  inaccurate  will  it  is  impossible  to  give 
effect  to  every  expression  used  by  the  testator,  several 

of 
(a)  2  Taunt.  109.  {b)  12  East,S\5.  (c)  9  Vet.  566. 
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of  those  expressions  being  necessarily  inconsistent  with        1833. 
each  other.    There  are,  however,  two  principles  of  con- 
struction upon  which  it  appears  to  me  that  a  Court  may  «. 
come  to  a  conclusion  without  the  necessity,  which,  if 
possible,  is  always  to  be  avoided,  of  declaring  the  will 
void  for  uncertainty.     First,  if  the  general  intention  of 
the  testator  can  be  collected  upon  the  whole  will,  par- 
ticular terms  used  which  are  inconsistent  with  that  in- 
tention may  be  rejected,  as  introduced  by  mistake  or 
ignorance,  on  the  part  of  the  testator,  as  to  the  force 
of  the  words  used;  secondly,  where  the  latter  part  of 
the  will  is  inconsistent  with  a  prior  part,  the  latter  part 
of  the  will  must  prevail. 

The  testator  begins  his  will  by  directing  that  his  just 
debts,  and  a  legacy  given  to  his  sister  by  his  father's  will, 
should  be  paid.  He  then  gives  a  sum  of  400/.  to  HeU" 
rietta  Slater  for  her  life,  and  after  her  death  to  her  lawful 
children  when  they  shall  severally  attain  the  age  of 
twenty-one  years ;  and  in  case  Henrietta  Slater  should 
die  without  leaving  lawful  issue,  he  then  gives  the  same 
sum  of  400/.  to  his  wife  Margaret  Harrison^  to  dispose  of 
the  same  as  she  shall  think  proper.  He  next  proceeds  to 
give  the  whole  of  his  real  and  personal  estate  whatsoever, 
and  wheresoever,  and  of  what  nature  or  kind  soever,  unto 
his  said  wife,  her  heirs,  executors,  administrators,  and 
assigns  for  ever;  and  then  directs  that  the  legatees 
before  mentioned,  by  whom  must  be  intended  Henrietta 
Slater  and  her  children,  shall  not  be  entitled  to  the  whole 
or  any  part  of  the  legacies  until  the  full  term  of  twelve 
months  after  the  death  of  his  wife. 

The  will,  thus  far,  therefore,  is  not  altogether  con- 
sistent. It  cannot  be  consistent  that  the  wife,  her 
heirs,  executors,  administrators,  and  assigns,  shall  take 

the 
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the  whole  real  and  personal  estate,  and  that  twelve 
months  after  her  death  the  l^atees  shall  take  this  sam 
of  400^  from  the  same  property. 

The  will  then  provides  that,  if  the  wife  shall  happen 
to  die  in  her  husband's  lifetime,  and  the  before  men- 
tioned devises  and  bequests  to  her  thereby  lapse,  the 
estate  and  effects  of  the  testator,  as  well  real  as  personal, 
shall  go  to  his  brother-in-law,  William  Sherratt^  his  heirs, 
executors,  administrators,  and  assigns,  upon  trust  for 
such  persons  and  for  such  estates  and  interests  as  the 
testator's  said  wife  in  her  lifetime,  by  any  writing  under 
her  hand,  shall  direct.  The  testator  then  further  gives^ 
devises,  and  bequeaths  unto  certain  persons  therein  de- 
scribed the  rest,  residue,  and  remainder  of  his  real  and 
personal  estate  of  what  kind  and  sort  soever,  and  where- 
soever, to  be  equally  divided  amongst  them,  share  and 
share  alike,  after  the  decease  of  his  said  wife. 


The  wife  having  survived  the  testator,  the  gift  to  her 
in  case  she  died  before  him  is  now  out  of  the  question, 
except  in  so  far  as  it  may  be  used  to  evidence  the  inten- 
tion of  the  testator.  It  is  argued  that  the  subsequent 
pecuniary  legacies,  and  the  gift  of  the  rest  and  residue  of 
the  testator's  real  and  personal  estate  after  the  wife's  de- 
cease are  to  be  understood  as  applying  only  to  the  case  of 
the  wife  dying  in  the  lifetime  of  the  husband  and  making 
no  appointment ;  and  that  the  construction  is  to  be  the 
same  as  if  these  latter  provisions  had  been  prefaced  by 
such  a  declaration.  But  it  must  be  observed,  that  if  the 
Court  could  in  any  case  go  to  such  a  length,  it  would 
not  be  warranted  in  so  doing  in  the  present  instance, 
because  the  gifts  are  to  take  effect  immediately  upon  the 
wife's  decease,  and  not  upon  the  decease  of  the  wife  in 
the  event  of  her  surviving  her  husband. 

Although 
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Althougfa  the  terms  of  the  first  gift  to  the  wife  would 
give  her- the  whole  real  and  personal  estate,  it  appears  to 
me  that  it  is  to  be  intended  that  the  testator  did  not  un- 
derstand the  force  of  the  words  used ;  that  his  general 
intention  was  to  give  to  the  wife  the  full  enjoyment  of  all 
his  property  during  her  life,  and  to  give  it  over  to  the 
persons  named  in  the  latter  part  of  his  will  after  her  de- 
cease. To  give  effect  to  that  general  intention,  I  reject 
the  words  **  heirs,  executors,  administrators,  and  assigns 
for  ever,"  as  used  by  the  testator  without  full  knowledge 
of  their  force ;  and  I  call  in  aid  the  second  rule  to  which 
I  have  referred,  that,  if  there  be  doubts  as  to  the  general 
intoition,  the  latter  part  of  a  will  shall  prevail  against 
inconsistent  expressions  in  the  prior  part  of  it. 


1833. 

SiiSaA4^ 


Against  this  decision  the  Defendant  Bentley  having 
presented  an  appeal  to  the  Lord  Chancellor,  the  case 
was  again  fully  argued  by  Mr.  Tinney  and  Mr.  Richards 
for  the  appellant,  by  Mr.  Rolfe  and  Mr.  Jacob  for  the 
devisees  over,  by  Mr.  Dixon  for  the  next  of  kin,  and 
by  Mr.  Wright  for  the  heir  at  law.  It  is  unnecessary 
to  report  the  arguments,  as  they  were  in  substance  the 
same  with  those  urged  in  the  Court  below,  and  no 
additional  authorities  were  cited. 


1854. 
Nov,  5,  6,  7. 


The  Lord  Chancellor,  after  stating  the  material 
parts  of  the  will,  proceeded  as  follows:  — 

The  question  which  immediately  presents  itself  is 
this.  Could  the  testator,  who  thus  explicitly  gives  six 
legacies  amounting  to  1200/.,  describing  in  detail  how 
they  shall  vest,  some  absolutely  and  some  for  life,  and 
in  one  case  excluding  a  particular  individual  (J.  Sher-^ 
raU)t  from  the  remainder  expectant  upon  the  life  interest 

first 


Nov.  7. 


1  Q34».;       6fst ;given|.  ^pd  ,i^)iq  then  ^v^^.^tb^,  yfho\^  icesidue  of*  his 


^t^  ne^li^  ii^ieU,w.pe?;sion»l,iri  ,tbe,n^9Pt  ^^KjNf^»  terms 
v.,  to  a,,p^tic^l|M^  4;las8  of  p^^qn%  |)«ive  intf^fsdy  l)y  the. 
B«»<TWX^  devisp  jfj  tb^  ^n^^pai^Qf:  the  wiU,'  ta  give^^U  fei^  cantelji 
real  and  personal  to  his  wife  absolutely  ?  The  same 
^l\W8!tf  fiy^^tvicf^  ap4,  tQ  4iffere9J;,perflon$fc,:a©dthe 
tVR  gjffSi^oqJdibe  fl^i^  Jnwwisteii^  apd  <r€^i:igf)aal9 Jf 
th9..Y[f?^;^?.iribiW^^lp»^  .th^, second  gjjfc . «f /^fteiir  IJba.d^T 

.  S^ch  ,4^t.jlea^  j^.i^he.  plaw  «Pd  pbyiousMCHQWstfuciiwi: 
of^tbe  cq^9l.4diR^.^^i«$  of  b^qiiesU:;  aJLthougb  it  j^tarvi 
gp^^i^fjb^ty,  luft.  for  tbi9  ivord^  last  .qited»  tim  wboie  iimy 
^  Jt?^?Si)^  V^dei;  the  clause. providing  for, a  lap&Q)  and 
^^y  J^  ^^d  .^^  jMTPY^^i^^'  appljicable  .to  thp<  event  of 
the  wife., predeceasing  the   testator,  without  exe^utipg. 
t\\p  sHigMlav  pQwqrof  apppinUipent  j^iven.  to  <  pr^^nt , 
a .  l^s^ , :  ;I . tbiok  that  thi^  is  a,  very  forced  inteirprel* 
atipi?. ..  !(^Qthing  can  be  less  natural  than  the  meifiniiig 
iinpo^ed;  uppn,.the,  ^prd.  *.',fui;ther,"  in  or(}er  to  serve, 
th^-  pui:ppfe  9f  tb.^.flrgV^.fipt.     It  is  supposed  tbat.by  , 
th}^,  wof;<i  jfjp.^s^tatpr.iDifant,    *' in  'purspan^  of  ibis-, 
lajtnpj^tjf^ped, design,".. pr   ^  ^r  defi^uJt  of  such  ap- 
poi^^^i^t ;"  ^^Jlpter^a^  Qptbing  is  ipore  ordinary  th^  tb^ 
use  p(^  t})e.  ,}y(y;4  y^ry  ui^gh.  in,  the  sens^  .pf  a  coAQectr  . 
ing,par(i^ef  a^^iarl^of  continuing,  or  rather  additipi^ . 
pug3^e|  pr,  jnt^n^o^;  and  the  plain  n^eaning  of  it  w. 
hei;f  ^flipjfly^  k,  V:in,M?e  iicptt  place,"  or  <<mprepvejf,"' 

.J[)t.,^pe{ff^  ,9l|ear,tp  ipe,.upo»  iJbe  whole,  that  .if  ilw 
series  pljibeoji^^t^  including  the  gift  pf.the  residue, ; bad 
stcpfj^  alone  without  the  last  words  "  after  Margaret 
Harrison's  death,"  the  sound  construction  would  have 
been  to  noTd  the  second  clause  a  revocation  of  tji^  first, 
to  which  it  would  plainly  hjjxe  been  repugnaati  a^.p^ift 

to 
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to  A.  ot  the  same  thing  which  had  before  been  given  to 
B.S  and  thiiSi  after  giving  the  several  legatees  their  lega- 
ciea,  the  residue  would  have  gone  to  the  residuary 
legatees,  and  the  wife  have  been  excluded  altogether. 


Shxhbatt 

V. 

Bbhtlst. 


The  rule  has  often  been  cited,  though  very  seldom 
made  the  ground  of  judicial  determination,  which  re- 
quires us  to  give  effect  to  the  last  of  two  repugnant  clauses 
in  a  will,  though  in  a  deed  the  first  shall  prevail.  It  is 
indeed  as  old  as  the  time  of  Lord  Coke^  who  states  it  in 
the  first  Institute  {a) ;  and  it  is  curious  to  observe  how 
he  deduces  it  firom  the  text  Littleton  (b)  simply  says, 
**  that  if  a  man  at  divers  times  make  divers  testametits 
and  divers  devises,  &c.  the  last  devise  and  will  shaH 
stand.''  His  learned  and  subtle  commentator  educes 
from  the  &c.  this  further  meaning;  **  Here,  by  &c»  is 
to  be  understood  also  that  in  one  will  where  there  be 
divers  devises  of  one  thing,  the  last  devise  taketh  place ; 
cum  duo  inter  $e  pugnantia  reperiuntur  in  testamento^ 
uUtmtan  raium  est.**  But  subsequent  authority  has, 
though  by  no  means  uniformly,  adopted  this  principle. 
Some  have  held  that  both  of  the  repugnant  gifts  are 
void;  and  Mr.  Butler^  in  his  note  (c),  says,  the  better 
opinion  is,  that  each  devisee  takes  a  moiety.  I  think, 
however,  that  the  weight  of  authority  is  the  other  way ; 
and  I  feel  bound  to  say  that  the  law  is  otherwise,  and 
that  Lord  Cokeys  doctrine  is  the  sound  one ;  and  I  do  so 
in  deference  to  the  weight  of  authority,  and  not  to  the 
reason  of  the  rule.  For,  besides  the  inconvenience  of 
so  severing  the  parts  of  one  instrument  as  to  set  the 
latter  against  the  former  instead  of  construing  the  whole 
together  (which  would  lead  either  to  giving  effect  to 

both 
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both  or  to  neither),  the  refinement  seems  sufficiently 
puerile  which  introduces  this  rule  of  construction  in  the 
case  of  wills,  merely  because  of  the  maxim  vctwdas  esi 
ambtdatoria  usque  ad  mortem  ;  whereas  ample  effect  would 
be  given  to  the  principle,  if  the  whole  will  were  con- 
sidered as  one  act  instead  of  being  separated  into  parts, 
an  earlier  and  a  later.  Besides,  there  is  manliest  incon- 
sistency in  this  doctrine;  for  if  the  last  expression  of  all 
Is  to  prevail,  wherever  the  will  is  executed  by  signing 
and  publication,  necessarily  the  last  act  of  all,  the  latest 
expression  of  intention  is  the  execution,  and  this  refers 
to  the  earlier  as  well  as  to  the  later  clauses,  and  recalls 
them  into  existence,  if  they  had  been  destroyed  by  those 
later  clauses. 


Such  appears  to  be  the  reasonable  view  of  the  subject, 
and  it  would  lead  either  to  the  opinion  of  those  who  have 
held  that  both  clauses  are  destroyed,  or  to  that  which 
considers  both  devisees  to  take  equally,  on  the  sounder 
principle  of  giving  effect  as  far  as  possible  to  the  whole 
instrument.  The  weight  of  authority,  however,  is  against 
this  opinion. 

XJlrich  V.  Litchfield  {a)  is  a  case  reported  in  a  very 
slovenly  way ;  but  it  appears  that  Lord  Hardwicke^  so 
far  as  his  opinion  can  be  gathered  from  it,  inclined  to  the 
rule  laid  down  by  Lord  Coke^  and  dissented  finom  the 
opinion  of  Plowden  and  from  the  c^ase  of  Paramour  v. 
Yardley.  (b)  But  in  Ridout  v.  Pain  (c),  which  was  de- 
cided five  years  afterwards,  Lord  Hardwidce  puti  the 
case  of  a  devise  to  A.  and  his  heirs  of  a  farm  in  Dale^ 
and  in  a  subsequetit  part  of  the  will  a  devise  of  the  same 
to  B.  and  his  heirs,  and  says  that  *^  though  the  old 

books 
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4x>ok8  held  this  to  be  a  revocation!  yet  latterly  it  has 
been  construed  either  a  joint  tenancy,  or  tenoxicy  in 
Gommoii,  according  to  the  limilatiotk" 

Were  it  not  for  the  opinion  expressed  by  Lord  Hard-' 
wkke  upon  tbe  import  of  the  cases,  I  should  faave  said 
that  these  decisions  do  not  materially  depart  irom  or 
conflict  with  Xiord  Coi^s  rule;  for  he  evidently  con- 
templates devises  irreconcileably  repu/^nant,  and  wiiich 
in  no  way  of  reading  them  can  stand  together;  and 
^faere  the  authoriiies  have  held  the  two  devisees  to 
take  jointly  or  in  common  there  was  no  irreconcilability, 
repugnancy,  or  necessary  revocation  of  the  oiie  by  the 
other.  I  indine  to  think  that  the  ToucksUme  takes  the 
same  view  of  the  matter  (a),  as  the  learned  editor  Mr. 
Preslon  certainly  does  in  his  edition  of  that  valuable 
publication.  But  I  speak  with  much  distrust  of  my  own 
▼lew  of  the  subject,  when  I  find  tliat  the  point  struck 
Lord  Httrdwicbe  in  a  different  light. 

In  fViffk/iam  v.   Wykham  (£),   Lord  Eldon  considers 
Ijord  Hardwkkc  as  having  decided  Coryttm  v.  Heijfar 
(wliidi  had  not  then  been  published  by  Mr.  Cox)  on 
what  his  Lordship  calls  the  doctrine  prevniliug  in  all 
times  as  to  wills,  that  a  subsequent  limitation  inconsis- 
tent with  a  former  one  cuts  down  the  fermer  by  a  neces- 
sary implication.     But  in  Corytom  v.  Helyar{c)f  Lord 
Hardwidce  supplied  the  words,  in  the  gift  of  m  term  of 
^9  years,  <^  if  he  should  so  long  live;"  so  that  it  should 
aeem  the  case  was  one  of  construction  and  not  of  revo- 
cation.    I  nevertheless  must  regard  this  expression  of 
Lord  l^don  as  lending  the  sanction  of  Jhs  authority  to 
the  doctrine  he  refers  to  in  JVykiam  v.  Wykham. 

Lord 
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l'8S4'.  Lord  Ahxtfdey  had  occasion  more  than  onoe  to  con- 

SHEREArr     ^^^'  ^^^^  subject.    In  Sims  v.  Dot^kty{a\  he  saya  that 
V.  where  two  parts  of  a  will  are  perfectly  irrecondleabk^ 

so  that  they  cannot  be  made  to  stand  together  by  .reject- 
ing words  in  either  part  as  inserted  by  plain  mistflkis  he 
knows  of  no  rule  but  by  taking  the  subsequent -woide  as 
an  indication  of  a  subsequent  intention^'  and  he^jadds 
^^  the  Court  is  in  a  dilemma  and  cannot  act  at  all  wdesa 
they  do  that."  Again  in  the  last  case  which  this  learned 
and  laborious  Judge  decidedi  Constmitme  y.rCtmsU^fh' 
tine  (6),  he  refers  to  the  opinion  just  citedf  andsaye.tfifit 
he  adheres  to  it,  admitting  however  that  wbere  the  same 
thing  has  been  given  to  two  persons  in  difiereot  paits^f 
a  will,  doubts  have  been  entertained  whether  they  should 
not  both  take  as  joint-tenants. 

But  in  Doe  dem.  Leicester  v,  Biggs{€\  (he  doetrina  was 
carried  farther  than  I  am  aware  of  its  having  been  <eap* 
ried  in  any  other  case.  The  question  there  arose. upon 
the  construction  of  repugnant  words  in  the  same  danae; 
and  it  was  whether  a  devise  to  A.  in  trust  to  pay  onto  or 
to  permit  and  suffer  B.  to  receive  the  rents  and  precis 
was  a  trust,  or  a  use  executed  in  JB* ;  and  Cht^f  Juatiee 
Mansfield  delivered  the  judgment  of  the  Court  after  time 
taken  to  consider.  The  Court,  consisting  of  three  most 
eminent  common  lawyers  besides  the  Chief  Justice^  ^&.' 
Heathj  Lawrence^  and  Chambre  Justices^  held -'^  the  nae 
executed  in  jB.,  and  expressly  upon  the  gnnuidiofjtiie 
general  rule  that)  if  there  be  a  repognancy,  ^tke'AiBt 
words  in  a  deed  and  the  last  in  a  will  ahalL  pravaiL'' 
The  Chief  Justice  added  that  *^  for  want  of  a  better 
reason  the  Court  was  forced  to  give  the  beneficial  with 
the  legal  estate,"  and  he  prefaced  his  judgment  iby-obr: 
serving  that  ^'  the  case  might  be  argued  and  consideredi 

.    fot 
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for  -ev^r  without  advancing  it  at  all  in  law,  reasony  or 
precedent."  But  these  observations  most  probably  re* 
forred  to  the  pecnliarity  which  marked  the  case  of  the 
repugnant  words  being  parts  of  the  seir*same  gift.  Had 
the  irveoonciieable  opposition  been  ■  between  different 
daoset  separated  by  a  considerable  interval,  there  can- 
not be  a  doubt  that  the  Court  would  have  applied  the 

any  'hesitatioD. 


»■  •     ;      « 


It  must  then  be  admitted  that  the  great  weight  of 
fliidloritjr,'  both  of  Lord   Co&e  and  of   the  modern 
dteisionfi^  is  m  favoar  of  regarding  a  subsequent  gift  in 
a'^l-as  rtroking  a  prior  one  to  which  it  is  repugnant, 
find  not  Tendering  it  all  void  for  uncertainty*     How  far 
that  repugnancy  could  be  got  rid  of  by  presuming  an 
intention  to  give  each  legatee  an  equal  moietV)  where 
diff' r«ry  same  thing  is  given  first  to  one  and  then  to 
another^  there  being  no:  expressions  excluding  such 
ioDentioBy  might  be  a  different  questioo.     The  repug- 
naaojTt  whieb  eodsted  in  those  other  cases^  may  be  said 
noCiov  arise  here* .  If  ia  one  part  of  a  will  an  estate  is 
givsn  to  jL,  and  afterwards  the  tesutor  gives  the  same 
estate-  to  A^  adding  Words  of  exclusionf  as  **  not  to  jL^' 
die-repogyuuiae  woidd  .be  complete^-  aiMl  the  rule  would 
apfdy^j  i  (But  if  ^  same. thing  be  given  first  to  J.  and 
then  toiB^  iunless  it  be  some  indivisible  ehaUeli  as  in  the 
one'Wihich  Lord  Hardwicke  puts  in  Ulrich  v*  lAtchfidd^ 
the  two  .legatees  may  take  together  without  any  violence 
tDdie[^€onstnictioiK     It  seems^  therefore,  by  no  means 
intonnstent  with  the  rule  as  laid. down  hy  Lord  Coke^ 
and  'reoognized  by  the  authorities,  that  a  subsequent 
gift/'  entirely  and  irreconcileably  repugnant  to  a  former 
giftof 'the-aasie  4hiflg,  shall  abrogate  and  revoke  it,  if  it 
bfraii(»^ held- that^  where  the  same  tiling  is  given  to  two 
diflbrent  persons  in  different  paits  of  the  same  instra- 
ment»< ^eacb  may  take  a  moiety;  though,  had  the  second 
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gift  been  in  a  subsequent  will,  it  would,  I  apprehend, 
work  a  revocation. 

It  is,  however,  the  less  necessary  to  consider  how  far 
this  joint  estate  may  be  thus  implied,  as  it  is  also  un- 
necessary to  consider  the  admissibility  of  the  construe* 
tion  put  by  the  appellant  upon  the  latter  series  of 
bequests,  supposing  that  series  had  stood  alone,  and  in 
opposition  to  the  preceding  gift  to  the  wife;  because 
words  are  added  which  appear  to  call  for  another  con- 
struction altogether  —  a  construction  not  revoking  the 
preceding  gift,  but  only  cutting  it  down  to  a  life 
estate.  The  residue  is  given  absolutely  to  IK  Allen 
and  J.  Sherratfs  children,  *^  after  the  decease  of  Mar^ 
garet  Harrison.**  Therefore  it  is  to  be  considered, 
first,  that  this  is  wholly  incompatible  with  the  argu- 
ment of  the  appellant,  which  treats  all  the  latter  be- 
quests, including  the  residuary  clause,  as  conditional, 
upon  the  event  of  Margaret  Harrison  predeceasing  the 
testator,  and  not  executing  the  power;  and,  secondly, 
that  the  latter  gift  of  the  residue  both  excludes  the 
possibility  of  Margaret  Harrison  taking  an  absolute 
interest,  and  assumes  that  she  takes  another  interest, 
viz.,  an  interest  for  life.  The  testator  first  gives  her  the 
fee  simple  immediately  on  his  own  decease.  He  after- 
wards gives  that  fee  simple  to  others,  not  immediately 
on  his  own  death,  but  in  remainder  expectant  on  the 
determination  of  Margaret  Hatrison^s  life.  Either, 
therefore,  he  had  changed  his  intention,  and  was  minded 
to  give  her  a  life  estate  instead  of  the  fee  he  had  at  first 
given  her,  or  he  was  ignorant  of  the  force  of  the  words 
he  had  originally  used;  and  those  words  must  be  re- 
jected as  having  been  used  by  mistake.  The  former 
alternative  is  the  one  to  which  the  rule  sanctioned  by 
modern  decisions,  as  well  as  by  Lord  Cok^s  opinion, 
leads.     The  latter  is  the  inference  drawn,  not  unfairly, 

from 
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from  the  whole  instrument  taken  together.  For  if  pro- 
babilities are  to  be  weighed,  it  is  much  more  likely  that 
the  testator  did  not  well  understand  the  force  of  the 
words  he  used  in  giving  the  residue  to  the  wife,  than 
that  he  was  ignorant  that  he  was  giving  to  fV.  Alien  and 
J*  Sherratts  children  an  interest  which  should  only  take 
effect  after  his  wife's  decease — the  period  he  expressly 
fixes.  His  wife's  life  interest  seems  more  than  once  to 
have  been  distinctly  in  his  contemplation  in  the  course 
of  the  will;  for  he  declares  that  the  legacies  fiist  given 
shall  not  take  effect  till  a  year  after  her  death.  Either 
supposition,  however,  will  suffice  to  support  the  con« 
elusion,  which  I  adopt,  that  she  only  took  a  life  interest. 


167 


18S4. 


SSZESUTT 

Bbntlst. 


The  decree  must  be  affirmed,  but  without  costs. 
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granted,  under  '^'^  the  Defencknt  iP^giu^  Ifom  furtiier  prbeeedin^ 

the  circum-  i^tion  at  law,  commenced  by  him  against  the  Plaintiff 
stances,  to  '  j  o 

suy  process  in  the-  Oouit  of  Common  Pteat,  and  from  fiirtter  pto^ 
and  all  furrier  secuting  process  of  outlawry  instituted  by  him  againsa 

proceedinp       the  Plaintiff.    .  r 

at  law  against 
the  Plaintiff 

in  equity,  the  The  Defendant  Pigou  was  the  personal  representative 
11^  the  Plain,  of  the  mortgagee  of  certain  fee-farm  rents,  which  had 
to  've'i"^  been  mortgaged  by  Drummond  in  the  year  1826*  Ift 
nientinthe      1829,  Drummond  entered  into  a  treaty  for  the  sale  pf 

Hotinn    with  ' 

stayofexecu^  the  mortgaged  premises  to  the  mortgagee  for  the, sum 
tion,  to  be  of  3000/.^  no  part  of  the  principal  or  intterest  being  a,t 
the  Court  ^^^^  ^^^^  paid.  The  contract  Was  not  completed  in  the 
•^ou'^.'here-    year  1 884 f.  and  the  Defendant  P/^ott  hayings  in  tb^ 

mean  time,  received  rents  to  the  amount  of  SOOLm  and  a 
dispute  having  arisen  between  the  parties  as  to  Pigot^s 
right  to  receive  this  money,  or  wheth^er  he  had  ref^eived 
it  in. the  character  of  mortgagee  or  purchaser,  Drummond 
arreted,  JPigpUi  for  the  600/. ;  and  PigpUyi  bitvipg,  .dis* 
CQv^r^  ih^i  Drummond  was  residing  in  the  Nel^frlfimisj 
^qn^pij^nced  an  action  against  hiin  ip  i^ajf  I83^,.for  tt^e 
n)qrtg9gef;npQ9ey  a|id  interestt  and  waa  proceeding, with 
P^QC^ss^c^f.  outlawry  against  him  for  non-appeai;at|f;^  no 
preyiQus  ,^mmuoication  having. bf^n  m^^e  by  \iijm  to 
the  PlaiMi^ff  or  his  soliciton  , 

1 . .  1 .        ,  .   ■ 

,  Drummofid  filed  his  bjill  for  tlie  specific  performance 

of  the  contract  for  sale  of  the  mortgoged  premises,  and 

for  an  injunction  to  restrain  the  Defendant  Pigou  from 

proceeding  in  the  process  of  outlawry.  -  The  'common 

injunction 
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injunction  had  not  been  obtained ;  and  it  appeared  that 

the  Plaintiff's  solicitor  was  aware,  on  the  10th  of  JuHy^ 

of  the  process  of  outlawry  having  been  issued ;  the  last  9,  ^ 

Seal-day  preyious  t6  the  Tacatioii  b^^  ibe  28th  of  Mt/.  ^^tf 

The  capitis  utlagatum  was  issuable  on  the  6th  of  Novem--  ''  ''  " 

Arr.M  Anc  ex  pttrte  application  foff^.  a. jpe<inl!)fjii|i|bti^,  •'^'  •  ooq8 

made  dhnring^^vvuslidon^. had  beeiii^^                  ^  /^'irnLi^ 

t.  f  .-'«••.  n  I,  t/. 

-«*Mn 'JVmferfoii  and  Mn/Tj  Arrifcrr^.  ki  iiuppoi$o£:tbe  .  ..1.,  {r.u 

It  is  not  denied  that  there  is  a  subsisting' £>&ti^cf;'  , .  .,*^  Vij  ri 


and,  as  the  Plaintiff  claims,  by  his  bill,  the  specific 
(>eribimanc^'6r  ttiai  ccm  the  l)eTeiiiJaiii;  will  rloi  be 

permitted  to  continue  proceedmgs  at  law  in  respect  of 
the  subject-niatier  olF  ifce  suitV'  Tne  general  iule,'  u|)bn 
whicli'  the  Cbiiri  ^acts  in' ri^fusihg  s|)*edal  ii\|u^cudns  to 
stay  proceedings  at  law,  d6es  not  apply  to  cases  where 
tiJSe  common  ihTuiidtion '  il'ould '  oe  o\}lained '  tob'  1aie  to 
answer  any  ti 

no  notice  of  the  proceedings,  and  no  time  to  obtain  the 
ooinoidn  ihjunciioii  far  dhy  be/ieii^iiEif '  Bbfpos^V  ^ore-' 
over  toe  process  01  outlawr/is  not  a  proceeding  at  law 
to  wlucib  the *comm6h''irtjurictJdh*'Ss''att^^  -Pro- 

ceedin^s'  at  liw  alreadV  coiTimenciEf^,^t6  ttfe  restraint' of 
f^fiVdti  tli!e  cobfimdn  injunction  is  applicaoi^l  WtiJt"B^ 
^roc^dings  fotihdect'upon  a'^decli^i'ation  iii  m'il&iiSii^^ 
wKfchHIik  pVaintiff  at'Ik^w  seekVto  imAK'^^A^mni'^iM 
^x^eCutWii;  t^he  prWeis 

of  ihat  cresc^ipti6n;'BUt  i^  pi^^i^irt^fbrW  crtnt^W^ 
the  king^s  writ,  in  which,  after 'th^1s^air{g  cV/'lti'ewmJ 
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ment  upon  the  merits  of  a  cause,  but  to  harass  the 
defendant,  and  obtain  a  forfeiture  of  his  goods  to  the 
Crown. 

Mr.  BicJcerstelk  and  Mr.  Stuart^  contrd. 

The  Defendant  Pigou  is  entitled,  as  mortgagee,  to  all 
his  remedies;  and  has  consequently  a  right,  notwith- 
standing the  treaty  for  the  purchase  of  the  mortgaged 
property,  to  proceed  at  law  for  the  recovery  of  the 
mortgage  debt  and  interest     The  cases  of  exception  to 
the  rule  for  refusing  a  special  injunction   to  restrain 
proceedings  at  law,  are  where  the  defendant  at  law  has 
given  a  warrant  of  attorney  to  confess  judgment,  and 
there  is  an  equitable  ground  for  restraining  the  plaintiff 
from  proceeding  to  execution ;  or  where  the  proceedings 
in  the  court  where  the  action  is  brought  are  so  rapid  — 
as  in  the  court  of  the  Duchy  of  Lancaster^  and  formerly 
in  the  Welsh  courts — that  the  common  injunction,  regard 
being  had  to  the  time  at  which  alone  it  can  be  obtained, 
would  be  useless.     All  the  cases  cited  on  the  other  side 
are  of  the  latter  description ;  and  no  instance  can  be  pro- 
duced of  an  injunction  granted,  upon  a  special  applica- 
tion, to  restrain  proceedings  at  law  in  the  courts  at  Wesi- 
minsten     The  process  of  outlawry  was  resorted  to  in 
order  to  compel  the  Defendant  to  appear,  and  (by  the 
modern  practice)  to  put  in  bail.   The  necessity  of  putting 
in  bail  upon  appearance  was  probably  the  cause  of  the 
Defendant's  resistance  to  the  writ.     But,  whatever  was 
the   cause  of  his   resistance,  he  is  in  contempt,   and 
consequently  in  no  condition  to  call   for   the   special 
in^rference  of  a  court  of  equity.     There  is  no  pretence 
for  the  suggestion  that  Dmmmond  was  taken  by  surprise ; 
for  eighteen  days  elapsed  between  the  time  when  it  is 
admitted  that  his  solicitor  had  notice  of  the  proceedings, 
and  the  last  Seal-day  on  which  the  common  injunction 
might  have  been  obtained. 

Mr. 
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Mr.  Pembertonj  in  reply.  1884. 

The  Master  of  the  Rolls,  (a) 

I  did  not  entertain  the  application  made  In  the 
vacation^  because,  as  no  step  could  be  taken  on  the 
other  side  until  Michaelmas  term,  no  prejudice  could 
accnie,  in  the  mean  time,  to  the  Plaintiff;  and  because, 
although  there  is  authority  in  the  books  for  departing 
from  the  ordinary  rule  against  granting  injunctions 
specially  to  stay  proceedings  at  law,  that  rule  has  been 
departed  from  only  to  the  extent  necessary  to  give  to 
the  party,  under  special  circumstances,  the  benefit  from 
which  the  ordinary  practice  of  the  Court  excludes  him  \ 
and  the  Court  does  not  go  to  the  extent  of  favouring 
ex  parte  applications  for  such  special  injunctions. 

The  question  here  is,  whether,  under  the  circum^* 
stances,  it  is  competent  to  the  Plaintiff  to  apply  specially 
for  an  injunction  to  restrain  the  proceedings  at  law,  the 
common  injunction  not  having  been  obtained.  It  is 
clear  that  the  Court  has  jurisdiction  to  entertain  such 
applications,  where  the  party  cannot,  from  special 
circumstances,  obtain  the  benefit  of  the  common  in- 
junction. If,  for  instance,  the  court  in  which  the  action 
IS  brought  has  a  practice  which  renders  it  impossible  for 
the  defendant  at  law  to  obtain  the  benefit  of  the  common 
injunction,  or  if  the  parties  have  placed  themselves  in  a 
situation  which  prevents  the  plaintiff  in  equity  from 
availing  himself  of  the  ordinary  remedy,  as  where  a 
warrant  of  attorney  has  been  given,  the  Court  will  en-> 
tertain  a  special  application  for  an  injunction.  There 
is  no  want  of  jurisdiction,  therefore,  where,  in  any 
particular  case,  a  party  can  bring  himself  within  the 

exceptions 

^  («)  Sir  C  Pepyt. 
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exceptions  which  will  justify  the  Court  in  departing 

ffbtn  the  ordinary  rule. 

'  "I 

'In  the  present  case  there  has  been  a  great  deal  of  mn 
forli^nttte  hb^tility  between  the  parties,  and  the  Court 
cilh'-^^iither  approve,  on  the  one  hand,  of  the  action 
Urotight  by  the  Flainiiff  for  the  BOOL^  nor,  on  the  other 
hlthd,  of  the  advantage  taken  of  the  known  absence 
of  the  Plaintiff  by  the  Defendant,  to  proceed  to  pro* 
cess  of  outlawry  against  him  without  any  previous  com- 
inonkation  to.the  Plaintiff  or  his  solicitor.  As  to  the 
qtiestic^  whether  the  Plaintiff  had  notice  of  the  proceed- 
ings at  law  in  time  to  enable  him  to  take  the  bmefit  of 
the  common  injunction  for  want  of  answer,  1  am  of  opi* 
nion,  looking  to  the  affidavits  on  both  sides,  that  the 
Plaintiff  had  not  tinder  the  circumstances  an  opportunity 
of  obtaining  the  common  injunction.  It  is  to  be  ob- 
served, moreover,  that  these  proceedings  are  not  ordi- 
nary proceedings  at  law,  but  proceedings  in  outlawry,  in 
which  no  notice  of  process  is  served  upon  the  Defendant 
at  law.  This  Court,  therefore,  has  clearly  jurisdiction 
upon  special  motion  to  restrain  the  Defendant  Pigou  by 
injunction. 

The  Defendant,  as  mortgagee,  is  undoubtedly  entitled 
to  all  his  remedies,  and  among  these  to  his  remedy  by 
action  for  the  recovery  of  the  mortgage  debt  and  inter- 
est; but  it  is  admitted  that  there  is  a  subsisting  contract 
which)  if  carried  into  effect,  will  convert  the  mortgagee 
into  a  purchaser.  Whether  the  parties  stand  in  the  re- 
lation of  vendor  and  pui^chaser  is  a  question  to  be  deter- 
mined by  this  Court  in  the  suit  for  specific  performance 
of  the  contract  That  suit  gives  the  Court  jurisdiction 
over  the  whole  matter,  and  the  Court  will  not  permit 
the  Defendant  to  continue  proceedings  at  law  respecting 

the 
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the  subject  of  the  suit.     If  the  Court  sh«U  be  ofjopipiou        IdMJ 
that  the  contract  ought  to  be  carried  into  effects  the  sHin : 
of  500/.  will  be  in  the  right  hands ;  if  it  shall  turn  out, 
whether  from  defect  of  title  or  for  toy, other  reasorij  th&t 
the  contract  ought  not  to  be  carried  into  effl^  th^.Per^r 
feudent  will  be  recaitted  to  his  character  of  inpr(g«g^%? 
and' will  have  a  right  to  receive  biB  mortgage^ipoii^  m)d- 
interest    la  the  present  state  of  the  <Muiseyth^  flgM^i 
order  will  be  to  restrain  the  proceedings  in  pqtlawryi-. 
upon  jthe  Piaintiff  in  equity  giving  judgment  in  the  ac-» 
tion  for  the  amount  of  the  mortg«ge^4noney  .find  .interest 
with  stay  of  executioui  such  judgai^nt;to  be  dei^t.with.. 
as  the  Court  shall  hereafter  direct.    -. 


•     .        '  *  ^.     '    '■_..■ 

.     ..  .      :■         .      •    ■         rf. 

■■■..•.■■■         «'«    ,    : 

.  ■ :.   ■  I       ii 

•     i        ;  i   .  ^ '  i  1 1 1  f . 

.;  ...    f    ■,■,:'■  .,     '     i- 

;       \'    '  •■      •  t     iiii   '         -     .      *'  I ..' 
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1854. 
Nov.  5.  7. 

A  testatrix 
gave  the  in- 
terest of  her 
residuary  pro-  words  J  — 
perty  to  her 
two  grand- 
daughters^ 
who  were 
both  unmar- 
ried at  the 
date  of  the 
will;  and 
she  directed 
that  the  in- 
terest should 
be  for  and 
under  their 
sole  control, 
the  principal 
to  be  equally 
divided  for 
the  use  of 


MASSEY  V.  PARKER. 


A    PART  of  the  will  of  EUzabeth  WadswoHli,  dated 
^•^  the  8th  of  February  1829,  was  in  the  following 


Andy  iecondly,  it  is  my  will  that  xny  two  grand- 
daughters Eliza  ond  Rebecca  Wadsworth  receive  the  full 
interest  of  all  monies  not  otherwise  bequeathed  that 
I  may  die  in  possession  of;  and  it  is  my  will,  that 
the  said  interest  be  for  and  under  the  sole  control  of 
my  said  two  grand-daughters,  the  aforesaid  Eliza  and 
Rebecca  fVadswortbj  the  principal  to  be  equally  divided 
for  the  use  of  the  surviving  issue;  btit  if  either j  and  that 
Maty  Wadsworth  their  mother  shall  have  no  control 
whatever  over  this  their  property,  and  at  the  demise  of 

their  surviving  the  said  Eliza  and   Rebecca  fVadsworthj  the  principal 

issue,  and  that  ^i  iii*-iir.i  c  i    •  •  • 

M,  iv.  their    ^^  ^  equally  divided  for  the  use  of  their  surviving  issue; 

mother,  but  if  either  one  of  my  firrand-daughters  die  without 

should  have       ,  ,         .  /»  i  i 

no  control        issue,  her  share  of  the  property  returns  to  the  surviving 

whatever  crand-dauffhter,  and  if  both  should  die  without  issue, 

over  It.    One  ^  &        » 

of  the  grand-    the  property  must  return  to  my  niece  Eliza  LucaSj  the 

f?"  married      ^^'^  ^^  Charles  Lticas  Lucas  of  Winchester.     In  case  of 

her  death,  I  will  it  to  be  divided  equally  amongst  her 
children.  I  give  and  bequeath  to  Eliza  LucaSy  the  wife 
of  Charles  Lucas  Lucas  of  Winchester ^  the  sum  of  20/.  a 
year  for  her  own  use." 

The 


after  the 
death  of  the 
testatrix,  and 
her  husband 
became  in- 
solvent: 
Held,  that 


the  words  of 

the  will  did  not  indicate  an  intention  to  exclude  the  marital  control,  and  that  the 

l^acy  to  E.  W,  passed  to  her  insolvent  husband's  assignee. 

Sernhhy  that,  if  the  words  had  indicated  an  intention  to  give  the  interest  of 
the  property  to  the  separate  use  of  the  granddaughters,  the  legacy  would  s«ill 
have  passed  to  the  assignee  of  the  insolvent  husband ;  for  a  gift  to  the  separate 
use  of  an  unmarried  woman  will  not  restrict  her  right  of  d'sposing,  in  any  manner, 
of  the  property  given,  and  consequently  of  giving  it,  if  she  think  fit,  by  the  act  of 
marriage,  to  her  husband. 
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The  testatrix  died  in  June  1829,  leaving  her  two 
grand-daughters  named  in  the  will,  Eliza  and  Rebecca 
Wadsworthj  surviving  her.  Eliza  was  of  age;  but 
Rebecca  fVadsworih  was  an  infant  and  unmarried  at  the 
date  of  the  will,  and  at  the  death  of  the  testatrix.  In 
the  month  of  December  in  the  same  jear,  Elita  W(U9» 
worth  married  Jedediah  Wood;  and  there  were  twb 
children,  issue  of  the  marriage.  In  August  1833,  fVood 
took  the  benefit  of  the  insolvent  debtors'  act;  and  the 
Plaintiff  3f4755^  was  chosen  assignee  of  bis  estate  and 
efiects* 


1834. 


The  bill  was  filed  against  the  executors,  by  whoHi 
the  will  was  proved,  and  other  parties  claiming  interests 
under  the  will.  To  this  bill  the  Defendants  demurred ; 
and  the  questions  raised  upon  the  argumetit  of  the 
demurrer  were,  first,  whether,  upon  the  words  of  the 
will,  the  testatrix  intended  to  give  the  inter^t  of  her 
residuary  personal  estate  to  her  grand-daughters  to  their 
separate  use;  and,  secondly,  wh(sther,  if  such  were  htr 
intention,  it  was  an  intention  to  which  the  law  wouM 
permit  effect  to  be  given. 

Mr.  S]9^(re,  in  support  of  tfieW|untirrer. ' 

The  intention  of  this  testatrix  to  give  to  her  grand- 
daughters a  separate  estate  in  the  interest  of  her 
residuary  property  is  plainly  to  be  collected  from  the 
context  of  the  will,  and  there  are  apt  technical  words 
to  give  effect  to  that  intention.  The  testatrix  had 
evidently  two  species  of  control  in  her  contemplation  — 
the  control  of  the  husbands  with  whom  her  grand- 
daughters might  intermarry^  and  the  control  which: 
might  be  exercised  over  her  grand-daughters  by  their 
mother.  Against  the  marital  control  she  provides  by 
directing  that  the  income  of  the  fund  shall  be  **  under; 

..  tbei .  t 
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the  sole  control  "  of  her  grand-daughtersy  and  that  the 
principal  shall  go  to  iheir  issue;  and  she  tlien  com* 
mences  a  sentence  with  the  words  ^'  but  if  either/' 
intending  to  provide  for  the  events  of  the  decease  of 
one  or  both  of  her  grand-daughters  without  issue.  It 
then  occurs  to  her  that  there  was  another  species  of 
control  to  which  her  grand-daughters,  until  their  mar- 
riage, would  naturally  be  subject,  namely,  the  control 
of  their  mother;  and,  having  provided  against  the 
mother^s  interference  with  the  interest  of  her  residoary 
property,  she  again  takes  up  the  subject  from  which 
this  second  and  distinct  object  had  diverted  her  at- 
tention, and,  beginning  with  the  same  words  ^  but  if 
either,'*  she  proceeds  to  provide  for  the  event  of  a 
failure  of  issue.  That  the  marital  control  was  the  first 
species  of  control  present  to  her  mind,  and  against 
which  she  intended  to  provide,  is  evident  from  the 
circumstance  of  her  making  a  provision  in  the  same 
sentence  for  the  children  of  her  then  unmarried  grand- 
daughters, one  of  whom,  it  must  be  observed,  was  an 
infant  at  the  date  of  the  will. 


With  respect  to  the  sufficiency  of  the  words  used 
by  the  testatrix  to  effect  her  intention,  it  is  clear,  upon 
the  authorities,  that  the  words  *^  under  the  sole  con- 
trol" will  give  a  separate  estate.  In  Ex  parte  Hoy  (a). 
Sir  Thomas  Plumer  says,  ^^  Taking  the  words  *  sole  use' 
by  themselves,  they  must  have  the  same  meaning  as 
< separate  use;'  omitting  the  word  sole^  the  property 
would  go  to  the  husband ;  but  1  am  not  at  liberty  to  re- 
ject that  word.  *  Sole'  means  solely  hers — for  her  sole 
benefit.  It  is  an  emphatic  and  operative  word."  Here 
then  the  testatrix  has  used  that  emphatic  and  operative 
word ;  if  she  had  omitted  to  use  it,  the  property  would 

have 


(a)  1  Mad,  i99. 


^  f 
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i(0)  I  Tum.  4r  Run.  SSS.  (c)  l  Younge,  562. 

(i)  19  r«f.416.   Coop.2SS. 

Vol.  II.  N 


have ^fonli  to  life  haslKind,  bat  as  she  Atrsnsed  itv:  ^(^       19Sj%U 
bus  effectual ly  excluded  all  right  of  the  husband^. or  o£i 
his  assignee  to  the  property  so  bec]uealhedv  In  PrkAsrd 
^  Anf4s(a),  a  sep^'ate'^estate  was  held  to  bagixen  to4ii 
married  woman  under  the  wdr<]8'>^^'for  her  ombifiserfind' 
at  her  own  disposal  i"  '«xpretiRionl:  leas;  sUongj  ikaniki) 
the'fireseiit  oaae^  for  tbeempbatic  wiordiio/ff'Wa&afasi»L 
wauling.  ■.^-  ;:■:.'.;•>'-  .'>:.:i"- 

\Tlf  ait  atttospt  should  be  made  to  'diattngoish  betwton- 
tlit  daaeaof  tnuirried  and  >  unmarried  moment iAdammpVi. 

jtnnita^e (i^^  ^tud  ■ ^.v*.  lijfne{c)y  i«re  oondusiTe 

ftodioritiest  i»  «he«  'that*  there'  is.  no>  (grpondi  for  suob  a 
distinctionbv  in  AiAm&tm  y»,^^tmiie]ge  the  gi&twas.f^for 
tfaeiBole  aser  aad'fbenefit'^-of.ithe  •tdslator'>acfrmale)S0n*: 
Hantfiwho  appieara^  from  tfae'aifguiiieiHiin<ithe'>case>^lp» 
hove^beeti  ai^singJe  woonto,-  aqd  in  'i  Miv.jrvyc^JLg/mAhm 
bequest  was  ^ for  the  soia  use.and  benefit  oS  tketastator^a 
whitiwy  ^o-  iWB8t,''<tf  necessitjy J  ha/te  beeiiMa  jsingl* 
womMr  when  the  gift  Jlook  efi««t;  and>  iiii<jbotb,(tbes0 
cases  the  words  used  by  the  testators,  were  huldita^mit 
the  property  in  the  legatees  exclusive  of  the  right  of  a 
ibture  hiisbandJ  .  u        <   :m    \   ^-    A' 

^Mr.  Pembnton^ and  Mr.  Kmderskyi  amtroL' r-iu'n  i 

'  *rhe  first  question  is,  whether  ithe  wbi^ds  used'  Cy  the 
testatnx  are  sufiicient  to  indicate  an  intension  to  give 
the  ibcome  arising  from  her  residuary  property  to  the 
separate  'use  oT  her  grand-dalighters;  biit  the'inife 
flMjneral,  and  by  far  the  more  important  question  "raised 
upon, thief  demurrer  is,  whether,  supposing  that  ititen- 
tioo  to  have  been  unequivocally  expressed,  it  is  sucn  an 

intention 
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intention  as  the  law  will  permit  to  be  operative  in  the 
cose  of  an  unmarried  woman. 

As  to  the  first  point,  it  is  settled  that  a  gift  to  a 
woman  cannot  take  effect  as  a  gift  to  her  separate  use, 
unless  the  will  affords  evidence  of  the  clear  unequivocal 
intention  of  the  testator  to  exclude  the  marital  right; 
Bramn  v.  Clark  {a\  Rich  v.  Cockell  (i),  Wills  v.  Scyers  {e\ 
Roberts  v.  Spicer.  (d)  If  there  is  any  ambiguity  on  the 
face  of  the  will  as  to  the  intention  of  the  testator  to 
exclude  the  marital  control,  the  husband  cannot  be 
deprived  of  his  legal  right.  Can  it  be  pretended  that 
there  is  no  such  ambiguity  in  this  case  ?  Looking  to  the 
language  of  the  will,  without  reference  to  the  circum- 
stances of  the  testatrix's  family,  which,  if  they  could  be 
used  for  that  purpose,  would  strongly  support  the  argu* 
ment,  is  not  all  the  probability  in  favour  of  the  inference, 
that  the  testatrix  intended  to  exclude,  not  the  marital 
control,  but  the  influence  of  the  mother  ?  It  is  sufficient 
that  the  intention  be  doubtful,  for  the  purpose  of  sus- 
taining the  claim  of  the  Plaintiff;  but,  even  if  that  in- 
tention were  unequivocally  expressed,  this  demurrer 
must  be  over-ruled. 


It  may  now  be  considered  as  settled  upon  principle 
and  upon  the  authority  of  decided  cases,  that  the  law 
will  no  more  permit  a  person  to  make  a  gift  and  impose 
restrictions  upon  the  donee's  power  of  disposing  of  the 
gift,  where  an  unmarried  woman  is  the  donee,  than  in  the 
case  of  a  male.  A  single  woman  has  exactly  the  same 
rights  in  this  respect  as  a  man ;  and  a  gift  to  her  separate 
use  is,  to  all  legal  intents  and  purposes,  an  absolute  gift, 
the  words  "  to  her  separate  use"  being  wholly  inoperative* 

Separate 


(a)  5  Vet,  166. 
\h)  9  Vet.  369. 


(c)  4  Mad,  409. 
\d)  5  Afii//.491. 
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Separate  property  is  the  creature  of  a  court  of  equity; 
it  can  exist  only  in  a  state  of  coverture ;  and  in  Barton 
v.  Briscoe  {a\  it  was  determined  that,  when  the  married 
woman  becomes  discovert,  she  has  the  same  power  over 
ber  property  as  other  persons.     From  that  decision  it 
followed  as  a   necessary  consequence,   that  when   the 
fisiter,  which  had  once  existed,  was  removed,  it  could 
not  again  attach;   and  that  principle   being  admitted) 
the  next  subject  of  investigation  naturally  was,  whether 
any  restraint  upon  alienation,  in  case  of  future  coverture, 
could  be  valid.     If  a  married  woman,  upon  becoming 
mijurisj  were  emancipated,  why  should  a  single  woman, 
who  was  equally  mi  Juris  in  respect  of  the  property 
vested  in  her,  ever  be  fettered  ?     Restraints  upon  alien- 
ation, in  case  of  future  coverture,  had  long  existed,  and 
still  continued  to  exist,  in  the  forms  of  con veyances ;  but 
it  was  obvious  that  they  could  not  bear  investigation ; 
and  accordingly,  in   Woodmeston  v.   Walker  (b)^  where 
this  subject  was,  upon  an  appeal  from  a  decision  of  the 
late  Master  of  the  Rolls,  very  fully  discussed,  it  was  de- 
cided by  Lord  Chancellor  Brougham^  that  a  gift  to  the 
separate  use  of  a  woman  who  was  unmarried  at  the  date 
of  the   will  and  at  the  death  of  the  testator  gave  the 
legatee  an  absolute  interest,  and  that  a  clause  restraining 
ber  from   disposing  of  the  gift   by  anticipation   was 
inoperative.      Stanton  v.   Hall{c\    Tyler  v.  Lake{d)^ 
Brown  v.  Pocock  {e\  Nevoton  v.  Reid  (g),  are  all  autho« 
rities  illustrating  and  confirming  this  doctrine. 


1834. 


As  to  the  case  of  Adamson  v.  Armiiage^  it  is  by  no 
means  clear  that  Lydia  Adamson  was  an   unmarried 

woman ; 


(a)  Jttc.eos, 

\b)  2  Butt.  4*  Mi/lne,  197. 

(c)  2  Rust.  4r  Mi/lne,  175, 

(d)  4  5Jiif.  144.      2  Rut9. 
3fyine,  IS3. 


(e)  9  Ruti.  4*  Mylne,  210.; 
and  see  p.  189.  infrh,  where  will 
be  found  Sir  John  Leach*s  own 
4*      note  of  this  case. 

(g)  4  5im.  141. 

N  « 
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woman ;  she  might,  for  any  thing  that  appears  to  the 
contrary,  have  been  a  married  woman,  and  her  hus- 
band mi<rht  have  been  a  party  to  the  suit.  But  su|)- 
posing  her  to  iiave  been  an  unmarried  woman,  the 
Court  was  not,  in  tliat  case,  called  upon  to  determine 
whether  she  took  any  interest  under  the  will  exclusive 
of  the  rights  of  any  future  husband,  but  whether  the 
gift  of  the  interest  of  the  fund  for  her  sole  use  and 
benefit  cut  down  a  previous  absolute  giPt  of  the 
principal.  The  decree,  moreover,  in  Adamson  v.  Aifni- 
tage,  declaring  the  plaintiff  to  be  absolutely  entitled  to 
the  fund,  is  inconsistent  with  the  supposed  exclusion  of 
the  control  of  any  future  husband.  It  was  com|)etent 
to  her,  undoubtedly,  if  she  afterwards  married,  to  with- 
draw her  money  by  a  settlement  from  the  marital  con- 
trol; but  it  was  also  competent  to  her  to  give  it,  if  she 
thought  fit,  to  her  husband;  as  it  was,  indee<],  to 
exercise  any  other  act  of  ownership  over  her  property. 


But,  whatever  doubt  there  may  be  as  to  the  donee 
bein<T  married  or  unmarried  in  the  case  of  Adamson  v. 

Armitage^  in  -— v.  Lyne  it  is  said  the  legatee  must 

have  been  single;  for  there  the  gift  was  to  the  testator's 
widow.  That  is  so  short  a  note,  that  it  cannot  be  relied 
upon  as  an  authority  against  the  cases  in  which  this 
subject  has  been  deliberately  considered.  The  name  of 
the  plaintilF  is  wanting;  it  does  not  appear  what 
character  the  parties  filled,  nor  what  was  the  object  of 
the  suit;  there  is  no  argument;  and  the  case,  in  fact, 
amounts  only  to  a  dictum  of  Lord  Li/ndkurst,  that  some 
effect  must,  if  possible,  be  given  to  words  used  by  a 
testator, — a  proposition  too  clear  to  be  denied,  but  which 
is  open  to  this  observation,  that  if  the  only  effect  which 
can  be  given  to  words  used  by  a  testator,  is  inconsistent 
with  a  rule  or  principle  of  law,  such  words  must  be 
inoperative. 

Mr. 
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TX^r  Master  qfilie  Rolls.* 

Two  questions  are  raised  by  this  demurrer;  first,  whe-  Kov.  7. 
tiier  the  testatrix  has  by  her  will  given  the  income  of  the 
fund  in  question  to  the  separate  use  oF  iier  grancU 
daughter  £//za  /  and,  secondly,  whether,  if  she  intended 
so  to  do,  such  intention  is  now  lo  be  carried  into  effect. 
The  bill,  after  setting  out  the  will,  states  that  the  testatrix 
died  in  June  1 829;  and  tliat  in  December  1829  the  grand- 
daughter Eliza  married  one  IVoodj  whose  assignee  the 
Plaintiff  is,  and  in  whose  right,  as  husband  of  Eliza  the 
grand-daugliter,  he  now  claims  the  interest  of  the  fund. 

The  question  is,  whether  such  statement  shews  any 
interest  in  V/ood  die  husband.  It  is  not  material  to  say 
much  upon  the  first  point,  but  I  am  of  opinion  that  the 
will  does  not  give  the  interest  to  Eliza  separate  from  the 
husband.  The  cases  require  very  distinct  and  unequi- 
vocal expressions,  to  create  a  separate  interest  in  the  wife. 
In  Tyler  v.  Lake  («),  the  Lord  Chancellor  says  that  the 
husband  is  not  to  be  excluded  except  by  words  which 
leave  no  doubt  of  the  intention ;  and  of  the  principle 
that  case  of  Tyler  v.  Lakej  wliich  is  also  reported  before 
the  Vice-Chancellor  (/;),  and  the  case  of  Slanlon  v. 
Hall  (c),  afford  strong  illustration.  In  neither  of  these 
cases  did  the  claim  of  the  wife  prevail ;  although  in  SiaU" 
ton  V.  Hall  the  whole  machinery  of  the  instrument  proved 
that  such  must  have  been  the  intention,  but  the  required 
words  of  exclusion  were  wanting ;  and  in  Tyler  v.  lAike 
the  trustees  were  directed  to  pay  the  shares  of  the  trust 
fund  into  the  proper  hands  of  the  married  women,  to 

and 
•  Sir  C,  Prpi/t. 

(a)  2  Buu.  ^  Mylne,  183.  (<r)  2  Rust.  4>  Mylne^  175. 

. ,  (6)  4  Sim,  144. 
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and  for  their  own  use  and  benefit;  and  if  tbey  should 
be  dead^  to  pay  the  same  to  their  husbands. 

Such  being  the  rule,  is  there  in  this  case  no  doubt  of 
the  intention  to  exclude  the  husband  ?  The  true  con- 
struction is  quite  the  other  way.  There  is  no  mention 
of  the  husbands,  nor  any  direct  allusion  to  marriage. 
There  is,  indeed,  a  gift  to  the  children  of  her  grand- 
children, but  there  is  nothing  to  shew  that  the  testatrix 
had  present  to  her  mind  the  right  which  future  husbands 
of  her  grandchildren  would  obtain  in  their  property.  It 
is  immaterial  to  consider  what  effect  the  words  might 
have  had,  if  used  with  reference  to  future  husbands  of 
her  grandchildren,  because  I  am  of  opinion  that  they  are 
in  this  case  used  with  reference,  not  to  any  control  of 
such  future  husbands  of  the  grandchildren,  but  to  the 
possible  control  of  their  mother. 

But  the  more  important  question  is,  whether  the 
intention  to  give  the  income  for  the  separate  use  of 
the  grand-daughter  Eliza^  if  sufficiently  expressed,  can, 
under  the  circumstances,  have  effect  given  to  it  so  as  to 
deprive  the  husband  of  his  ordinary  right  to  the  property  ? 
The  objection  is  that,  the  legatee  being  unmarried  at  the 
time  of  the  testalrix's  death,  the  intended  restriction  was 
inconsistent  with  the  nature  of  the  interest  given,  and 
therefore  inoperative.  That  an  attempt  so  to  fetter  the 
interest  of  a  male  legatee  cannot  succeed,  was  decided 
in  Brandon  v.  Robinson  (a) ;  and  that  the  same  rule 
applies  to  an  unmarried  female  legatee,  is  established 
by  TVoodmeston  v.  Walker  (i),  and  Brown  v.  Pocock.  {c) 

The  only  modern  case,  apparently  inconsistent  with 

these  decisions,  is  that  of v.  I  syne  {d) ;  but  it  b 

to 


(a)  18  Vet.  429. 

(b)  9  Btus.  t  MjflM,  197. 


(c)  2  Russ.  4r  Miflne^  SIS. 
{d)  1  Youngf^  562. 
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to  be  observed,  that  the  judgment  in  that  case  pro- 
ceeded altogether  upon  the  supposed  intention,  without 
reference  to  the  rule  of  law  as  established  in  the  other 
cases.  It  has  also  been  decided  that  such  fetters,  though 
binding  upon  a  married  female  legatee  during  her  co- 
verture, cease  upon  her  becoming  discovert.  Such  is 
die  case  of  Barton  v.  Briscoe,  {a)  It  may,  indeed,  be 
said,  that  in  that  case  the  restriction  was  confined  to 
the  existing  coverture ;  but  in  Jones  v,  Salter  (i),  a  sub- 
sequent marriage  was  in  terms  provided  against,  and 
yet  Sir  William  Grant  held  that,  after  the  death  of  the 
iBrst  husband,  the  legatee  had  the  absolute  power  over 
the  fund. 


1884. 


The  only  question,  therefore,  is,  whether,  where  such 
letters  are  attempted  to  be  imposed  upon  an  unmarried 
female  legatee,  and  she  marries  without  obtaining  pay- 
ment of  the  fund,  such  fetters  are  to  operate  during  the 
coverture.  Why  were  they  inoperative  before  her  mar- 
riage? Because  they  were  inconsistent  with  the  nature 
of  her  estate.  Her  estate  and  interest  were,  therefore, 
absolute  before  marriage ;  and  the  trustee  held  the  legacy 
for  her  absolutely.  She  might  have  taken  it  herself,  or 
have  given  it  to  any  one ;  and  why  may  she  not,  by  the 
act  of  marriage,  give  it  to  her  husband  ?  Upon  prin- 
ciple, therefore,  I  should  not  have  had  any  doubt  of 
the  right  of  the  husband :  but  the  very  point  was  de- 
cided in  Newton  v.  Reid  (c) ;  and  that  case  was  alluded 
to,  without  any  expression  of  disapprobation,  by  the 
Lord  Chancellor  in  Brown  v.  Pocock.  I  must,  there- 
fore, consider  the  point  as  settled. 

Upon  both  points,  therefore,  I  am  of  opinion  that 
Eliza*s  husband  did  obtain  an  interest  in  his  wife's  legacy^ 
and  that  the  demurrer  must  therefore  be  over-ruled. 


.  (a)  Jacobf  603. 


(h)  2  Ruu.  4*  M^ne,  S08.        (c)  4  Sim,  141. 
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May  51« 

By  the  mar- 
ri  ige  settle- 
ment of  a 
widow,  her 
proper! y  was 
asMgned  to 
two  iru-treSy 
upon  trust 
to  invest  and 
pity  the  di- 
vi  Jentis  to  her 
for  her  I  fe  for 
her  own  sole 
and  separate 
use,  and  after 
her  dece}i!»e, 
upon  trust  to 
pay  the  fund 
to  her  daugh- 
ter hy  her  first 
husband,  '*  Tor 
her  own  use 
and  benefit.'* 
The  daugh- 
ter*A  husband, 
F  //..  who 
Was  one  of 
the  trustees 
of  the  Hett  le- 
nient, became 
bankrupt : 
Held  that,  on 
the  death  of 
the  tenant  for 
life,  the  as- 
signee of 
F,  H.  was 
entitled  to  the 
fun^i,  subject 
to  the  wife's 
equity  ff  r  a 
tettluinent. 


KENSINGTON  v.  DOLLOND. 

TIY  a  settlement,  dated  the  14th  of  November  1806, 
■*"'^  and  nincle  previously  to  tlie  mnrriage  of  Hairict 
Elizabeth  O'Hara^  widow,  with  Samuel  Ballard  IVhitaker^ 
between  the  intended  husband  of  the  first  part,  the 
intended  wife  of  the  second  part,  and  Francis  Holland 
and  George  Huggins  Dolloud^  trustees,  of  the  third 
part,  reciting  tliat  Harriet  Elizabeth  CfHara  was  then 
or  might  become  entitled,  as  tlie  widow  of  Captain 
CHara^  to  considerable  sums  of  money,  under  a 
grant  or  grants  from  his  Majesty  or  otherwise  in 
respict  of  the  strvices  of  her  deceased  husband ;  it 
was  witnessed,  that  the  said  Samuel  Ballard  JVhitnker 
and  Harriet  Elizabeth  O* Hara  covenanted,  promised, 
and  agreed  to  and  for  themselves,  and  their  several 
and  respective  heirs,  executors,  and  administrators,  with 
the  said  Francis  Holland  and  George  Hnggins  Dollond^ 
their  executors  and  administrators,  that  all  and  every 
the  sum  and  sums  of  money  to  which  the  said  Harriet 
Elizabeth  UHara  was  then,  or  to  which  she,  or  the 
said  Samnel  Ballard  Whztaker  in  lier  right,  might  be- 
come entitled  under  any  grant  of  money  from  his 
Majesty,  and  all  and  every  other  sum  or  sums  of 
money  and  eflFects  to  which  the  said  Harriet  Elizalwth 
O^Hara  or  the  said  Samuel  Ballard  IVhi taker  in  her 
right  should  become  entitled  by  any  other  means  what- 
soever, should  be  paid,  assigned,  and  transferred  to  the 
said  trustees,  upon  trust  to  invest  the  same  in  govern- 
ment or  real  securities,  and  to  pay  the  dividends  thereof 
to  the  said  Harriet  Elizabeth  O'Hara  for  and  during 
her  life,  to  and  for  her  own  sole  and  separate  use, 

in* 
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independent  o^  and  without  being  subject  to  the  con-        1834. 
tn>l,  debts,  or  engagements  of  the  said  Samuel  Ballmd  J    gi'-cTOM 
WliilaJcery  and  her  receipt  only,  under  her  hand,  from      ^   v. 
time  to  time  to  be  a  good  discharge  for  the  same;  and 
after  her  decease,  then  upon  trust  to  pay,  transfer,  and 
assii^n  the  said  sum  and  sums  of  money  and  effects,  and 
the  stocks,  funds,  and  securities  in  and  upon  which  the 
same  should  be  invested,  nnto  Maria  TItarsa  Holland^ 
wife  of  the  said  Francis  Holland^  and  dau<{luer  of  the 
said  Harriet  Elizabeth  O^Hara^  lier  executors,  adminis- 
trators, and  assigns,  to  and  for  her  and  their  own  use 
and  benefit.     And  a  power  was  reserved  by  the  settle- 
ment   to   Maria    Tlieresa   Holland  to  appoint   a   new 
trustee  in  lieu  of  lier  husband  Francis  Holland,  if  he 
should  die  in  the  lifetime  of  her  mother. 

The  marriage  took  effect ;  and  the  trustees  received 
a  sum  of  1909/.  under  grants  from  his  Majesty  to 
Hntriet  Elizabeth  Whitnker^  in  respect  of  her  former 
husband's  services ;  and  that  sum  was  invested  accord- 
ing to  the  trusts  of  the  settlement.  Mr.  Whitaker  died 
soon  afier  the  marriage  was  solemnized;  and  in  Jnly 
1813  Francis  Holland  became  a  bankrupt.  Mrs. 
JVhitaker  died  in  February  1 833. 

The  bill  was  filed  by  the  assignee  of  the  estate  of 
Francis  Holland  against  the  trustees  of  the  settlement 
and  Maria  Theresa  Holland;  and  it  prayed  that 
the  Plaintiff  might  be  declared  entitled  to  the  fund 
given  for  the  use  and  benefit  of  Mrs.  Holland,  subject 
to  such  settlement  as  the  Court  might  think  fit  to  direct 
in  her  favour,  no  settlement  having  been  made  upon 
her  marriage  with  Mr.  Holland. 

Mr.  Bickersteth  and  Mr.  Wood^  for  the  Plaintiff. 

It 
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It  is  perfectly  clear  that  the  limitation  of  this  fund  to 
Mrs.  Holland  <^  for  her  own  use  and  benefit,"  will  not 
create  a  trust  for  her  sole  and  separate  use.  The 
insu£Sciency  of  these  words  for  that  purpose  is  the  more 
striking  in  this  case,  because  the  limitation  to  Mrs.  Hol^ 
land  is  preceded  by  another,  in  which  proper  technical 
words  are  used  for  the  purpose  of  giving  to  Mrs.  fVkii" 
aker  a  life-interest  in  the  fund  to  her  sole  and  separate 
use.  The  circumstance  of  the  husband  of  Mrs.  Holland 
being  a  trustee  will,  probably,  be  relied  upon  by  the 
other  side;  but  that  can  make  no  difference,  for  he  is 
associated  with  the  other  trustee,  and  must  be  tak^i, 
therefore,  to  be  a  trustee,  not  for  his  wife  alone,  but 
for  all  the  purposes  of  the  settlement.  In  Ex  parte 
Beilby{a\  where  there  was  a  bequest  to  two  trustees, 
one  of  whom  was  the  husband,  in  trust  for  the  wife  for 
life,  and  after  her  death  for  the  benefit  of  her  children, 
Sir  John  Leach  says,  ^*  With  respect  to  the  claim  of 
the  wife  to  be  considered  as  entitled  to  this  trust-fund 
for  her  separate  use,  because  her  husband  was  named  a 
trustee  of  the  fund,  it  is  to  be  observed,  that  the  husband 
is  not  the  only  trustee,  and  that  the  two  trustees  named 
are  trustees,  not  for  this  particular  fund,  but  for  all  the 
purposes  of  the  will ;  and  ther^  is  no  sufiicient  ground, 
therefore,  for  the  inference  that  the  testator  must  have 
intended  that  she  should  take  the  life-interest  to  her 
separate  use.  What  might  be  the  inference  if  the 
husband  were  the  sole  trustee  of  a  particular  fund  given 
to  the  wife  for  life,  it  is  not  necessary  now  to  determine*'' 
In  T\fler  v.  Lake  (6),  the  words  were  stronger  in  favour 
of  an  intention  to  exclude  the  marital  right  than  in  the 
present  case;  for  there  the  trustees  were  directed  to 
pay  the  shares  of  two  married  women  "  into  their  own 

proper 

-   {«)  iGlffn^Jam.lSI.  {h)  4  Sim.   144.     2  Rutt,  ^ 

Mylne,  185. 
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proper  and  respective  hands,  to  and  for  their  own  use 

and  benefit;'*  yet  the  Vice-Chancellor  held,  that  the    KwrtiHawMk 

shares   did   not  vest  in   the  married  women  to  their  v, 

separate  use;    and  that   decision   was  affirmed,   upon 

appeal,  by  the  present  Lord  Chancellor.* 

Mr.  Pemberton  and  Mr.  Hetheringionj  for  the  wife. 

In  this  case,  one  trustee  was  named  by  Mrs.  Wliitaier^ 
and  the  other  by  Mrs.  Hdland;  and  there  is  an  ex- 
press provision  that,  if  Mr.  Holland  should  die  in  the 
lifetime  of  his  wife,  she  should  appoint  a  new  trustee  in 
his  stead ;  so  that,  although  there  are  two  trustees  in 
this  settlement,  yet,  with  reference  to  the  interest  of 
Mrs.  Holland^  her  husband  is  the  sole  trustee  for  her 
own  use  and  benefit  In  Darley  v.  Darley  (a),  it  was 
held,  that  where  an  estate  is  given  to  a  husband  *^  for  the 
livelihood  of  his  wife,"  he  is  a  trustee  for  her  separate 
use;  and  in  Jones  v.  ,  which  is  cited  in  argu- 
ment in  the  case  of  Lumb  v.  Milnes  (i),  a  disposition  to 
the  wife  for  her  own  use,  though  there  were  no  trustees, 
was  held  to  be  sufficient  to  exclude  the  right  of  the 
husband.  It  is  true,  that  that  authority  has  not  been 
followed  in  some  subsequent  cases;  but  it  is  no  less 
certain,  that  where  a  bequest  is  made  to  a  husband  in 
trust  for  his  wife,  he  is  a  trustee  for  her  separate  use. 
Tyler  v.  Lake  is  not  an  authority  for  the  Plaintiff,  be- 
cause there  the  husband  was  not  a  trustee;  and  Ex  parte 
Beilby  has  no  application,  because,  in  that  case^  the 
trustee  associated  with  the  husband  was  plainly  asso- 
ciated with  him  for  all  the  purposes  of  the  will. 

Mr.  J.  Bomilh/f  for  the  trustees. 

Mr. 

*  Lord  Brougham, 
(a)  3  Atk,  399.  (6)  5  Ves.  S2(k 
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Kensington 

ti. 

I>OLLOIIO. 


Mr.  Bickerstetliy  in  reply. 

Darley  v.  Darley  is  shewn  by  Lord  Alvanley  to  have 
been  incorrectly  reported  in  Atkyns^  the  decree  being 
directly  the  reverse  of  what  it  is  there  stated  to  liave 
been ;  Lee  v.  Prieaux.  {a)  It  is  now  settled,  that  die 
question,  whether  there  is  an  intention  to  give  a  se|)a- 
rate  estate  to  a  married  woman,  cannot  be  determined 
by  inference;  the  intention  must  be  manifested  by  words 
sufficiently  definite  and  technical  to  create  such  an  estate; 
and  in  this  settlement  there  are  no  such  words. 


The  Master  of  the  Rolls. 

The  intention  to  give  a  separate  estate  must  be  clearly 
expressed.  A  gift  to  a  wife  for  her  own  use  and  benefit 
does  not  clearly  express  such  an  intention ;  nor  does  a 
gift  to  a  husband  for  his  wife's  own  use  and  benefit,  the 
husUmd  being  one  of  the  trustees  of  a  settlement,  clearly 
indicate  such  an  intention ;  more  especially,  when  it  is 
consiilered  that  in  this  case  a  trust  for  the  separate  use 
of  a  married  woman  is  clearly  expressed  in  the  pre- 
ceding part  of  the  settlement.  The  Court  cannot  inter 
that  the  same  effect  was  intended  to  be  given  to  different 
expressions.  The  Plaintiff  is,  therefore,  entitled  to  the 
decree  prayed  for  by  hi>  bill. 


(a)  5  i^ro.CC.  581. 
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BROWN  i;.  POCOCK.  (a)  ^ZT 

Kov.  i-8. 

ADY  POCOCK,  by  lier  will,  gave  a  sum  of  6000/.  A  testHtrix 
upon  trust  Tor  the  mnuitenance  and  cclucalion  ot  (,,  ^  female 

the  three  dautflUers  of  Jam€S  Ed'sard  Brcmi  until  they  f®''  *"^®»  ""** 

'^^  ^  "in  case  bhe 

should  respectively  attain  the  age  of  twenty-one,  and  married,  then 
thereafter  to  be  paid   to  them  during  their  respective  ^leaml^ 


L 


lives;  and  in  case  of  the  marriage  of  either  of  them,  then  parnte  u«c, 

one  equal  third  part  to  be  invested  for  the  sole  separate  of  antiripa- 

and  peculiar  use  of  such  dauizhter  so  marrying  during  ^ij".   A  grant 

her  lire,  and  the  dividends  and  interest  thereof  to  l)e  charged  on 

paid  to  her  accordin^^ly,  but  not  by  way  of  anticipation.  ''^**  'epap. 

before  mar- 

One  of  the  (laughters,  upon  attnining  twenty-one,  was  pjjfv^;i5^„"^'^^^^ 

induced  by  her  father  to  grant  an  annuity  charged  upon  the  legatee 
her  share  in  consideration  of  a  sum  of  money  paid  to        ^     triage, 
the  father.      This  daughter  soon  afterwards  married, 
and  the  present  petition  by  the  grantee  of  the  annuity 
prayed  the  payment  of  the  annuity  out  of  the  dividends 
of  her  share  of  the  6000/. 

The  Master  of  the  Rolls  refused  the  prayer  of  the 
petition,  stating,  that  the  grant  of  the  annuity  could  not 
prevail  against  the  daughter  after  marriage;  the  plain 
intention  of  the  testatrix  being  that,  if  the  daughter 
married,  the  interest  given  for  her  sole  and  separate  use 
should  not  be  defeated  by  anticipation. 

(a)  Reverted  on  appeal;  9  Rms.^  Mylne,  910. 
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^°^^  STUCKEY  V.  DREWE. 

Ivov,  8. 

A  conveyance  ^T^HE  bill  was  filed  by  a  creditor,  who  was  also  the 
made^to"a  assignee  of  the  estate  of  Thomas  House^  an  in- 

creditor  by  a  solvent,  and  it  prayed  that  a  conveyance  of  a  certain 
person  in  in-     ^  ,  ,  ,  .  •  i 

solvent  cir-       tenement  and  garden,  made,  or  purporting  to  be  made, 

cumsianccs,      Jn  consideration  of  the  sum  of  100/.,  by  House  to  the 

upon  such  '' 

person's  own    defendant  Drevoe^  might  be  declared  voluntary  within 

outran '  "7^  ^^^  meaning  of  the  thirty-second  section  of  the  7  G.  4. 
sure  or  tnreat  c.  57.,  and  consequently  fraudulent  and  void  against  the 
Z^J^f  ^r^dito"  of  the  insolvent. 

or  made  co- 

a  view  to  ^^^  conveyance  was  dated   the  10th  of  September 

divert  the         1828,  and  House  was  arrested  and  went  to  prison  on 

ptoperty  from  , 

other  ere-        the  following  6th  of  November.     There  was  evidence^ 

ditors,  or         ^^  ^|,g  p^,.|  ^f  ^g  Defendant,  to  shew  that  Drewe  was  a 

made  with  a  ,.  ^    ,       .       , 

view  to  give  a  creditor  of  the  insolvent  to  the  amount  of  40/.,  and 

a'^Mrtfcular^    ^^^^  ^^®  difference  between  the  purchase-money  and  the 

creditor,  debt  was  paid  by  Drewe  to  the  insolvent.      The  cir- 

within  three  ^  i         l  •  l  ^i  •  '  l  j  l 

months  before  cumstances  under  which  the  conveyance,  impeached  by 

the  imprison-  the  Plaintiff,  was  made,  are  stated  artd  commented  upon 
mentofthe       .     .  .    u         ,    .    ,  , 

insolvent,  is  a   m  his  Honor's  judgment. 

voluntary  con- 
veyance or 
payment  .  In  the  proceedings  before  the  Commissioners  of  the 

«i^i?„'J'%  Insolvent  Debtors'  Court,  the  Plaintiff*  had  at  first 
roeanmg  ot  ' 

the  7  G,  4.       agreed  to  consent  to  the  insolvent's  discharge,  and  to 

take  a  reconveyance  of  the  premises  in  question  from 
the  Defendant  Drewej  on  paying  to  him  the  sum  of 
100/.,  the  alleged  purchase-money;  but  a  further  sum 
of  7/.  having  been  demanded  for  costs,  this  arrangement 
was  broken  off*,  and  the  Commissioners  discharged  the 
insolvent  unconditionally. 

The 


c.  57.  t.  32. 
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The  thirty-second  section  of  the  7  G.  4.  c.  57.  is  as        18Si. 
follows :  — 


**  If  any  prisoner)  who  shall  file  his  or  her  petition  for 
his  or  her  discharge  under  this  act^  shall,  before  his  or 
her  imprisonment,  being  in  insolvent  circumstandeL 
voluntanly  convey,  assign,  transfer,  charge,  deliver,  &t 
make  over  any  estate,  real  or  personal,  security  for 
money,  bond,  bill,  note,  money,  property,  goods,  or 
effects  whatsoever,  to  any  creditor  or  creditors,  or  to 
any  person  or  persons,  in  trust  for,  or  to  or  for  the  use, 
benefit,  or  advantage  of  any  creditor  or  creditors,  every 
such  conveyance,  assignment,  transfer,  charge,  delivery, 
and  making  over  shall  be  deemed  and  is  hereby  declared 
to  be  fraudulent  and  void  as  against  the  provisional  or 
other  assignee  or  assignees  of  such  prisoner  appointed 
under  this  act.  Provided  always,  that  no  such  convey- 
ance, assignment,  transfer,  charge,  delivery,  or  making 
over  shall  be  so  deemed  fraudulent  and  void,  unless 
within  three  months  before  the  commencement  of  such 
imprisonment,  or  with  the  view  and  intention,  by  the 
party  so  conveying,  assigning,  delivering,  or  making 
over,  of  petitioning  the  said  Court  for  his  or  her  dis« 
charge  from  custody  under  this  act." 

Mr.  Bickersteth  and  Mr.  Jacoh^  for  the  Plaintiff. 

There  is  the  strongest  reason  to  conclude  in  this 
case,  firom  the  conduct  and  declarations  of  the  insolvent, 
that  the  transaction  between  him  and  the  defendant  was 
a  mere  colourable  sale,  the  real  object  of  which  was  to 
defraud  the  insolvent's  creditors.  It  is  said,  indeed, 
that  a  debt  of  40Z.  was  due  from  the  insolvent  to  the 
Defendant ;  that  the  Defendant  pressed  for  payment  of 
this  money,  and  that  the  debt  was  paid  out  of  the  sum  of 
100/.,  the  alleged  purchase-money;  but  this  account  of 

the 


192 


CASES  IN  CHANCERY. 


1832. 


the  trnnsnctlon  rests  only  on  the  evidence  of  a  single 
witness,  who  is  the  brother-in-law  of  the  insolvent,  nnd 
who,  in  fact,  ncted  as  his  .ngent.  Both  the  conveyance 
and  the  alleged  pnynDcnt  of  40/.  were  fraudulent  and 
void,  under  the  thirty-second  section  of  the  7  G.4.  r.  57., 
as  against  the  creditors  of  the  insolvent,  having  been 
voluntarily  made  within  three  months  before  the  in- 
solvent was  arrested  and  went  to  prison. 


Mr.  Beames  and  Mr.  Sihiton,  for  the  Defendant 

The  real  sum  in  dispute  amounted  only  to  7/.>  for  the 
PlainlifT  was  content,  in  the  proceedings  under  the  Insol- 
vent Debtors'  Act,  to  pay  back  the  100/.  purchase  money, 
which  the  Commissioners  considered  it  just  that  the  De- 
fendant should  receive.  As  to  the  debt  of  40/.  due  from 
the  insolvent  to  the  Defendant,  which  it  is  sought  to 
impeach,  it  is  in  evidence  that  the  insolvent  was  pressed 
for  the  payment  of  that  debt  as  eaily  as  the  month  of 
Feh-uary  1828.  The  clause  in  the  7  G.  4.  c.  57.  cannot 
apply  to  this  conveyance,  for  the  Plaintiff  has  in  effect 
admitted  that  the  Defendant  was  a  bona  fde  purchaser 
for  the  whole  amount  of  the  pu rchase- money ;  and  it  is 
proved,  at  any  rate,  that  the  Defendant  paid  the  differ- 
ence between  the  purchase-mqney  and  the  debt;  how, 
then,  can  it  be  pretended  that  tiiis  was  a  voluntary 
conveyance  ? 


The  Master  of  the  Rolls. 

The  Commissioners  of  the  Insolvent  Debtors*  Court 
appear  to  have  discharged  the  insolvent,  upon  the  notion 
that  it  was  a  reasonable  proposition  that  100/.  should  be 
paid  by  the  Plaintiff  in  this  suit,  in  consideration  of  a 
reconveyance  of  the  premises  in  question  from  Drewe. 
In  that  notion  they  were  plainly  mistaken.  The  sum  of 
100/.  ought  not  to  have  been  paid,  because  such  a  pay- 
ment 
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ment  went  to  admit  the  validity  of  a  conveyance  which        18d2< 
gave  a  fraudulent  preference  to  Drewe. 

In  order  to  avoid  this  conveyance,  it  must  be  estab- 
lished, first,  that  House  was  in  insolvent  circumstances 
at  the  time  of  executing  it ;  and,  secondly,  that  it  was  a 
vcluntary  conveyance.  That  he  was  in  insolvent  circum- 
stances is  proved  beyond  all  doubt  by  the  proceedings 
under  the  Insolvent  Debtors'  Act,  even  if  that  fact  were 
not  established  by  the  conduct  of  the  insolvent.  The 
single  question,  therefore,  is,  whether  this  was  a  volun- 
tary conveyance  ? 

The  iacts  of  the  case  are  these.  On  the  application 
of  the  Plaintiff  Stuckey  ibr  the  payment  of  his  debt,  the 
insolvent  made  a  proposition  to  pay  it  in  three  instal- 
ments; which  proposition  was  accepted.  He  did  not 
pay  the  first  instalment,  and,  upon  being  pressed  for  pay- 
ment, he  entered  into  a  second  engagement,  which  he 
also  failed  to  fulfil ;  and  in  fact,  his  solicitor,  in  a  letter 
addressed  to  the  Plaintiff,  fairly  admitted  that  House  was 
unable  to  pay  the  money.  At  this  time,  on  the  6th  of 
September^  the  insolvent  came  up  to  London  from  his 
bouse  in  Somersetshire^  proceeded  to  the  residence  of 
Drewe,  his  wife's  uncle,  and  on  the  10th  of  September 
executed  the  conveyance  in  question.  There  was  nor 
previous  investigation  of  title,  and  it  does  not  appear 
that  any  particular  of  the  estate  was  furnished  to  Drewe. 
It  is  said  that  he  made  this  conveyance  in  consequence  of 
an  antecedent  pressure  for  a  debt  of  40/.  on  the  part  of 
Drewe ;  but  how  came  it  that  it  never  occurred  to  the 
insolvent  to  propose  this  conveyance  to  Siuckey^  who 
was  a  creditor  to  a  much  larger  amount,  and  much 
more  pressing  than  Drewe  F  Having  executed  this 
conveyance,  he  returned  into  the  country ;  and  it  appears 
from  the  evidence  of  Jforris,  an  auctioneer,  that  he  made 

Vol.  II.  O  a  colour- 
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18S2.  A  colourable  sale  of  his  fixtures  and  fie^rKniiig  utensils^, 
and  did  not  conceal  his  intention  of  getting  rid  of 
Stucket/s  claim  by  going  to  prison,  and  taking  the 
benefit  of  the  Insolvent  Debtors'  Act^  It  is  difficult, 
there/are,  tp  believe  that  his  previous  JQi^mey  to  the 
residence  of  Drewe  was  not  made  with  the  same  view  of 
defrapding  the  Plaintiff. 

Upon  the  clause  of  the  7  G.  4.  c.  57.  it  does  not 
appfsar  that  there  has  been  any  decision^  or  that  the 
attention  of  any  of  the  Courts  has  hitherto  been  called 
to  it.  If  the  conveyance  be  made  to  a  creditor  upon 
the  motion  of  the  insolvent,  and  not  in  consequence 
of  any  pressure  or  threat  on  the  part  of  the  creditor, 
it  must  be  considered  a  voluntary  conveyance.  |f  it 
be  made  colourably,  and  witli  a  view  to  divert  the 
property  from  the  reach  of  other  creditors,  it  is  plainly 
a  voluntary  conveyance.  Again,  if  it  be  made  witb  a. 
vi^w  to  give  a  fraudulent  preference  to  any  creditor,  it  ia 
a  voluntary  conveyance.  Under  all  the  circumstances, 
of  this  case,  I  am  very  much  inclined  to  doqbt  whether 
tjhe  s<de  to  the  defendant  was  not  merely  colourable. 
But  if  it  was  made  band^fale^  and  was  not  merely  colour* 
able,  I  am  of  opinion  that  it  proceeded  altogether  upon 
the  motion  of  the  insolvent,  and  that  the  conveyance 
was  consequently  voluntary.  Upon  the  whole,  though, 
the  amount  of  the  sum  in  dispute  between  the  parties 
wa^  so  small  that  the  matter  might  and  ought  to  have 
been  settled  without  resort  tp  a  court  of  equity,  yet, 
as  that  course  has  not  been  taken,  the  Court  is  bound  to 
pronounce  that  this  was  a  voluntary  conv^ance  withia 
the  true  construction  of  the  .^ct,  and  must  consequently 
be  avoided* 
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STURGE  V.  STARR.  fi^l^ 

Feb.  15. 

Vf/ILLIAM  STARR  beqeeatbed  one  sixth  of  the  A  man,  al- 

prodtice   of   bis   real    estates  to  trustees,    upon  J|^forS«?*^e 
trtist  to  iuTest  the  same^  and  piiy  the  dividelids  into  the  ceremony  of 
hands  of  his  daughter  Georgiana  Whatford^  or  of  aoch   q  wT^^ 
person  as  she  should  appoint,  to  her  separate  use,  and  joined  with 
after  her  decease  upon  trust  for  the  benefit  of  her  eliil-  ing  an  assign- 

dren.     The  testator  died  in  1807.     The  ceremony  of  jpentofher 
,  '         life  interest 

marriage  was  afterwards  performed  between  Georgjiana  in  a  trust  fund 

Whatford  and  a  person  named  Wright^  who  was  in  fact  ^j^^'^'xhe 

iharried  at  the   time   to   another  woman.     Georgiana  fraud  prac- 

Whatford  lived  with  Wright  in  ignoriance  of  the  fact  of  c^j^^by  the 

his  prior  marriaize,  and  received  the  dividends  of  the  person  acting 

in  the  cha- 
trustfund  until  the  year  1816,  when  she  and  her  sup-  racterofher 

posed  husband  contracted  to  sell   her  interest  in  the  not^^'^thc 
legacy  to  John  Sturge  for  the  sum  of  SSSL  14>5.,  which   validity  of  the 
sum  was  paid  to  her  and  Wright^  and  a  deed  of  assign-  JJof^m  k 
ment  to  Sturge^  dated  the  22d  of  June  1816,  was  exe-  necessary  to 
cuted  by  them  jointly.     The  bill  was  filed  by  SUfdrge  posed  husband 

airainst  the  representative  of  the  survivine  trustee  of  *  P^f^y  }^^  . 
^  t^  "  suit  instituted 

the  trust  fund,  and  Georgiana  Whatford^  for  the  pur-  by  the  pur- 
pose of  obtaining  the  benefit  of  the  assignment.  btaT  th 

benefit  of  the 
On  the  part  of  the  Defendants,  it  was  contended  by  ""8°™®'^'- 
Mr.  Tredaoe  that  the  transaction  was  tainted  by  the 
fraud  of  one  of  the  parties  to  it,  and  that  the  deed  of 
assignment,  having  been  obtained  from  a  person  as- 
suming a  false  character,  and  imposing  as  well  upon 
Georgiana  Whatford  as  upon  the  PlainliflT,  was  not  such 
an  instrument  as  a  court  of  equity  would  carry  into 
execution.     It  was  like  the  case  of  a  l^cy  given  to  a 

O  2  person 
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1883.  person  in  a  character  which  did  not  belong  to  him,  and 
which  he  had  fraudulently  induced  the  testator  to  be- 
lieve that  he  sustained.  In  such  a  case  the  Court 
adopted  the  rule  of  the  civil  law  (a) ;  ^*  falsam  causam 
legato  non  obesse,  verius  est,  quia  ratio  legandi  legato 
non  coheret ;  sed  plerumque  doli  exceptio  locum  habebit, 
81  probetur  alias  legaturus  non  fuisse;"  and  the  legacy 
will  fail:  KenneU  v.  Abbott. {b)  It  was  also  insisted 
that  Wright  ought  to  have  been  made  a  party  to  the 
suit 

Tfie  Master  of  the  Rolls. 

The  false  character  under  which  Wright  acted  cannot 
affect  the  validity  of  this  transaction.  The  property 
was  Georgiana  WhatforcTs;  and  the  instrument  by 
which  it  was  assigned  was  her  instrument,  not  her 
supposed  husband's.  She  might  not  have  executed 
such  an  instrument  had  she  been  aware  of  the  fraud 
that  had  been  practised  upon  her  by  Wright ;  but  that 
fraud  could  not  affect  the  rights  of  a  bondjide  purchaser. 
Wrighfs  participation  in  the  execution  of  the  instrument 
must  be  considered  as  nugatory.  It  is  not  necessary, 
therefore,  that  he  should  be  a  party  to  the  suit. 

(a)  Dig,  Lib.  35.  tit.  1.  1. 78.  s.  6.  (b)  4  Vet.  SOS. 
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LECHMERE  v.  LA  VIE.  isdi. 

July  S5. 

^T^HE  testatrix  Jnn  Lavie  made  a  codicil  to  her  will  Words  of 
•*-    in  the  following  woixls:  — «  I  hope  none  of  my  f^^^"^ 
children  will  accuse  me  of  partiality  in  having  left  the  amountiDg  to 
largest  share  of  my  property  to  my  two  eldest  daughters^  ^oxi  will  not 
my  sole  motive  for  which  was  to  enable  them  to  keep  create  a  trust, 
house  so  long  as  they  remain  single;  but  in  case  of 
their  marrying,  I  have  divided  it  amongst  all  my  chil- 
dren.    If  they  die  single,  of  course  they  will  leave  what 
they  have  amongst  their  brotliers  and  sisters,  or  their 
children.'' 

The  testatrix  left  her  two  eldest  daughters,  Anna 
Maria  Lavie,  and  Sarah  Lavifj  two  sons,  and  another 
daughter,  the  Plaintiff  Emilia  Lechmere,  surviving  her, 
a  fourth  daughter,  Fi-ances  St.  Johti,  having  died  in  the 
lifetime  of  the  testatrix. 

'  Anna  Maria  Lavie  died  without  having  been  married ; 
and,  by  her  will,  bequeathed  all  her  property,  subject 
to  a  few  pecuniary  legacies,  to  her  sister  Sarah. 

-  Sarah  Lame  also  died  without  having  been  married, 
and  having  made  a  will,  which  contained  the  following 
passage :  —  *•  The  whole  of  the  money  left  me  by  my 
dear  mother,  as  well  as  my  sister,  and  likewise  what 
Aunt  Blaney  left  to  my  sister,  is  all  now  mine,  and 
invested  in  the  navy  4  per  cents."  Sarah  Lavie  pro- 
ceeded, by  her  will,  to  dispose  of  her  property  among 
her  relations,  but  otherwise  without  regard  to  the  above- 
stated  codicil  to  the  will  of  her  mother. 

O  S  The 
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1-8S2L  The  bill  was  filed  by  Thomas  LuHier  Ledimere  and 

Emilia  his  wife  (the  only  surviving  child  of  the  testatrix 
Ann  Ijavie)y  and  by  children  of  deceased  sons  and 
daughters  of  the  testatrix  Ann  l^vkt  against  the 
personal  representative  of  Sarah  Lavie^  who  was  also 
the  pemonal  representative  of  Anna  Maria  Idvok^  and 
of  the  testatrix  Ann  Lame^  and  against  other  parties 
interested  under  the  will  of  Aan  Lofrie  i  and  the 
'  principal  qu^tion  in  the  cause  wasi  whether  the  woida 
*  of  the  codicil  amounted  tp  recomfiaendalion,  so  as  to 
create  a  trust  in  the  property  given  by  the  will  of  Ann 
Law  to  her  |wo  eldesi  daughters  for  the  benefit  of  tbs 
brothers  and  sisters  or  their  children. 


For  the  Plaintiff  it  was  argued,  that  it  had 
frequently  determined  that  words,  amounting  to  a  desire 
or  r^^ommeiidation  iu  i^  wilH  would  raise  a  trusty  and 
be  equivalent  to  an  express  disposition:  JBQcle$  yf^ 
EnglaHd{a\  Harding  v.  Gfyn(b)i  Malim  v«  Keighlefgm(je} 
Here  the  words  were  stronger  than  a  recommendivtioii  | 
for  they  expressed  the  fullest  confidences  on  the  pavl  of 
the  testatrix,  that  the  course  recommended  by  her  would 
be  implicitly  adopted*  Now,,  words  e^^preasing  the 
fullest  copfidence  tha|  a  particular  course  w<Mild  b« 
adopted  had  been  held  to  be  imperatives  JVrighi  r^ 
Atkyns.  {d)  The  only  difficulty  in  such  cases  had  been, 
pot  in  determining  the  suffi<^iency  of  words  pf  ra^am- 
mendi9U(»i  or  of  confident  expectation  to  create  a  Iriisjt^ 
bu^  in  determiping  the  objiects  of  the  trust,  where  tbofi^ 
objects  were  not  clearly  defined.  In  this  case,  tk^ 
leatatrix  had  pointed  out  witk  sufficient  dfistinctnesa  the 

per«0Qs 

(a)  2  fV^n.  466.  P/vc.CA.  200.  Alvanley  from   the    R^istrar'f 

(5)  1  i^^.469.;  and  see  Brown  book, 
v.  Higgt,  5  VcM.  501 .  where  Ibkrd^         {e)  9  Ve*.  juo.  335.,  and  599. 
ing  V.  G/yn  b  stoted  by  Lord         (^d)  1  Turn*  4-  Rtut.  143. 
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persons  to  whom  she  desired  the  property  given  to  her  1^89. 
two  eldest  daughters  to  go,  in  the  event  of  thdse 
daughters  djing  single.  By  the  words  **  amongst  their 
brothers  and  sisters,  or  their  children,"  the  testatrix 
evidently  contemplated  an  equal  division  of  the  property 
among  such  brothers  and  sisters  as  should  be  living  stt 
the  death  of  the  two  eldest  daughters  respectively,  and 
the  children  of  such  brothers  and  sisteTs,  to  take  b^ 
representation,  as  should  be  then  deceased. 

On  Uie  other  side  it  was  contended^  that  it  was  utane- 
oeasary  to  consider  what  effect  might  be  given  to  the 
supposed  limitation,  inasmuch  as  no  trust  was  created 
by  the  language  of  the  codicil.  There  were  three  tests 
laid  down  by  Lord  Eldan  in  Wright  v.  Atkyns  {a\  for 
the  purpose  of  trying  whether  a  trust  was  created  by 
means  of  an  obligation  imposed  upon  the  conscience  of 
a  legatee;  the  words  must  be  imperative,  the  subject 
most  be  certain,  and  the  object  as  certain  as  the  subject 
Would  the  present  case  bear  the  application  of  any  one 
of  these  tests  ? 

In  the  first  place^  the  words  were  much  too  vagu^  \A 
raise  a  trust,  or  be  considered  equivalent  to  a  testa^ 
mentary  disposition ;  they  amounted  to  no  more  thah 
an  ejcpression  of  the  testatrix's  expectation  that  her 
daughters  would,  in  the  event  contemplated^  be  prompted 
by  natural  afibction  to  leave  their  property  to  their 
nearest  relations;  an  expectation  which  had,  in  fiicl;^ 
been  fulfilled,  though  the  daughters  had  exercised  their 
own  discretion,  as  they  had  a  right  to  do,  in  disposing 
of  property  which  was  absolutely  vested  in  them  —  in 
selecting  the  particular  objects,  and  apportioning  the 
shares  of  their  bounty. 

As 

(a)  1  7Vr.  4*  Rutt.\A3. 
O  4 
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1S2K^*  As  to  the  second  test,  namely,  the  certainty  of  the 

subject,  the  words  *^  what  they  have''  would  compre- 
hend property  of  which  the  testatrix  had  no  right 
whatever  to  dispose;  and,  in  point  of  fact,  both  the 
sisters  died  in  possession  of  very  considerable  property 
which  they  derived  from  other  sources  than  the  will  of 
their  mother.  That  circumstance  alone  was  conclusive 
against  the  argument  that  a  trust  was  created  by  the 
language  of  this  codicil. 

Nor  were  the  objects  of  the  supposed  limitation  less 
uncertain  than  the  subject ;  for  the  words  might  import 
a  disposition  either  among  the  brothers  and  sisters,  or 
among  their  children ;  and  supposing  it  to  be  intended 
that  the  children  were  only  to  stand  in  the  place  of 
their  parents,  the  words  were  open  to  all  the  diffi- 
culties arising  from  the  disposition  of  proper^  among 
classes  who  were  to  take  in  succession.  It  was  impos- 
sible, for  instance,  to  say,  whether  the  testatrix  intended 
to  exclude  any,  and  what  individuals  of  each  class, 
in  the  events,  which  had  actually  happened,  of  one  of 
the  class  of  brothers  and  sisters  dying  in  her  lifetime, 
and  others  of  the  class  of  children  dying,  or  coming 
into  essCf  at  different  periods  between  the  date  of  her 
will,  her  own  death,  and  the  death  of  each  of  her 
eldest  daughters.  In  no  view  of  this  case,  therefore, 
could  it  be  contended  that  a  trust  was  created,  or  that 
the  property  in  question  did  not  vest  absolutely  in  the 
two  eldest  daughters. 

Mr.  Pemberion  and  Mr.  Cromptoriy  for  the  Plaintiffs* 

Mr.  Bickcrsiethf  Mr.  TVnn^,  Mr.  Ellison^  Mr.  Schom* 
berg^  and  Mr.  FlcUher,  for  different  Defendants* 

T/i€ 
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The  Master  of  the  Rolls.  1532. 

I  consider  the  words  of  this  codicil,  as  words  express- 
ing the  expectation  of  the  testatrix,  but  not  as  words 
of  recommendation,  or  as  intended  to  create  an  obliga- 
tion upon  the  two  eldest  daughters.  The  words  apply 
not  simply  to  the  property  given  by  the  testatrix,  but  to 
all  property  which  the  daughters  might  happen  to  pos- 
sess at  their  deaths,  leaving  what  she  gives  by  her  will 
at  their  disposition  during  their  lives,  and  extending 
to  property  which  might  never  have  belonged  to  hery 
and  wanting  altogether  certainty  of  amount. 


mt 
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I89t. 
Dec.  7.  16. 

Bequest  of  a 
residue  to  2). 
for  life,  with 
remainder  to 
her  daughter 
Xr.,  if  she 
should  survive 
her  mother 
and  attain 
twentv*>one ; 
but,  if  not, 
then  to  such 
other  children 
of/),  as  should 
be  living  at 
their  mother's 
decease,  and 
should  attain 
twenty-one ; 
and  if  all  such 
other  children 
of  D.  should 
die  under 
twenty- one, 
then  over  to 
M.    D,  sur- 
vived her 
daughter  i^., 
and  her  only 
other  child 
attained 
twenty-one, 
but  died  in 
her  lifetime : 
Held,  that  on 
the  death  of 
D.  leaving  no 
children,  the 
bequest  over 
to  M,  took 
effect. 


MACKINNON  v.  SEWELL. 

npHE  will  of  Lydia  Vernon  gave  the  residue  of  her 
personal  estate  to  trustees,  and  the  survivor,  and 
the  executors  and  administrators  of  such  survivor,  upon 
trust  to  invest  the  same  in  the  public  funds,  or  on  real 
securities,  and  to  receive  and  pay  the  dividends  and 
income  thereof,  as  the  same  should  become  due  and 
payable,  unto  her  daughter  Caroline  Dtmar  during  her 
life.  It  then  proceeded  in  these  words :  —  '*  And  from 
and  after  her  decease,  upon  trust  to  assign,  transfer,  and 
pay  the  principal  thereof,  with  the  dividends  and  interest 
then  grown,  unto  my  said  grand-daughter  Caroline  lAf^ 
dia  Dewar  [who  was  the  daughter  of  the  said  Caroline 
Dewar'if  if  she  shall  survive  her  said  mother,  and  live  to 
attain  the  age  of  twenty-one  years,  and  in  the  mean  time^ 
after  her  said  mother's  decease,  to  pay  and  apply  the 
dividends,  interest,  and  income  thereof  for  or  towards 
her  maintenance  and  education.  And  in  case  the  said 
Caroline  Lydia  Dewar  shall  not  survive  her  said  mother, 
and  live  to  attain  the  age  of  twenty-one  years,  then 
upon  trust  to  assign,  transfer,  and  pay  all  the  said 
trust-stocks  and  premises  to  such  other  child  or 
children  of  my  said  daughter  Caroline  Dewar^  in  such 
manner  as  she  shall,  by  any  writing  under  her  hand, 
notwithstanding  her  coverture,  nominate,  direct,  or 
appoint;  and  for  want  of  such  nomination,  direction,  or 
appointment,  then  in  trust  to  assign,  transfer,  and  pay 
all  the  said  trust  stocks,  securities,  and  premises,  to 
such  other  child  or  children  of  my  said  daughter  CarO' 
line  Devoar  as  shall  be  living  at  the  time  of  her  decease^ 
equally  to  be  divided  between  them,  share  and  share 
alike,  if  more  than  one,  and  if  but  one,  then  the  whole 

to 
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to  such  only  child,  and  to  be  paid  them  respectively        1898. 

after  their  said  mother's  decease,  when  and  aa  they    m  !"  ,1  ^--1, 

respectiveiy  shall  have  attained  the  age  of  twenty-one  «. 

yeai*8 ;  and  in  the  mean  time,  after  their  said  mother's 

decease^  the  ineome  of  their  respective  portions  to  be 

paid  or  applied  for  or  towards  their  maintenance  and 

edqeation  respectively.     And  in  ca3e  of  the  death  of 

any  of  them  before  such  age^  then  the  share  or  shares  of 

auch  child  or  children  so  dying  shall  go  and  be  paid  to 

the  survivors  or  survivor  of  them,  at  such  time  as  hisy 

hefy  or  their  original  share  or  shares  b  or  are  made 

piqpable  as  aforesaid.     And  if  all  such  other  children  of 

Tf^  said  daughter  Caroline  Dewar  shall  happen  to  die 

before  attainment  of  the  said  age  of  twenty«one  years, 

then  in  truat  for,  and  I  give  the  same  to  my  daughter 

Lotiisa  Mackinnonj  her  executors,  administratorsi  and 

assigns." 

The  testatrix,  La/dia  Vernon^  died  in  the  year  1789; 
Caroline  Lydia  Dewar  died  in  the  year  1800,  in  the 
lifetime  of  her  mother  Caroline  Dewar^  who  in  the  year 
1804  made  an  appointment  of  ]000L  S  per  cent,  stocky 
part  of  the  testatrix's  residuary  estate,  in  favour  of  her 
son  and  only  other  child  John  Dewar.  John  Deaxar 
died  in  December  1812,  after  having  attained  the  age  of 
twenty-one;  and  Caroline  Dewar^  the  mother,  died  in 
April  1831 9  having  outlived  both  her  children. 

At  the  hearing  on  further  directions,  the  question 
raised  between  the  Plaintiff,  claiming  as  personal  repre* 
sentative  of  Louisa  Mackinnon,  and  some  of  the  Defend* 
ants  who  claimed  under  the  testatrix's  next  of  kin  waSf 
whether,  in  the  events  which  had  happened,  the  bequest 
over  to  the  testatrix's  daughter  Louisa  Mackinnon  had 
taken  effect,  or  whether  in  those  events  the  testatrix  had 
died  intestate  as  to  her  residuary  estate* 

The 
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1889.  The  Vice-Chancellor  having  decided  that  the  bequest 

M4cnNiicm    '^^  favour  of  Louisa  Mackinnon  was  effectual  (a),  an  ap- 

V.  peal  was  now  brought  from  his  Honor's  decree. 

SamrLU 

Sir  E»  Sugden  and  Mr.  Barber^  in  support  of  the 
appeaL 

The  gift  over  in  favour  of  Louisa  Mackinnon  has  failed, 
inasmuch  as  the  event  has  not  happened  on  which  that 
gift  is  made  contingent.  The  limitation  is  to  such  other 
children  of  Mrs.  Dewar  as  shall  be  living  at  the  death 
of  their  mother,  and  if  all  such  other  children  shall  die 
under  age,  then  to  Louisa  Mackinnon.  In  point  of  fact 
there  was  no  such  child,  that  is  to  say,  no  child  who 
survived  the  mother,  and  died  before  attaining  twenty- 
one.  The  case,  therefore,  in  which  Louisa  Mackinnon*s 
contingent  interest  was  to  vest,  if  at  all,  has  not  oc- 
curred ;  and  the  event  which  has  taken  place,  of  the 
children  attaining  twenty-one  and  dying  in  the  lifetime 
of  the  mother,  the  testatrisc  has  wholly  overlooked,  and 
consequendy  omitted  to  provide  for.  She  assumed  that 
if  children  attained  twenty-one  they  would  be  living  at 
their  mother's  death,  and  therefore  she  did  not  give  the 
fund  over  in  the  event  of  such  children  not  being  then 
alive.  She  never  meant  the  limitation  over  to  take  effect 
if  the  children  attained  twenty-one ;  or,  if  that  was  her 
meaning,  she  has  not  expressed  it,  and  the  Court  has 
no  right  to  make  a  will  for  her.  The  words  describing 
the  condition  on  which  the  interest  given  to  Louisa 
Mackinnon  was  to  arise  are  clear  and  unequivocal ;  that 
condition  has  not  been  fulfilled  in  either  of  its  parts ; 
for  no  child  of  Mrs.  Dewar  survived  her,  and  died 
under  twenty-one ;  and  unless  it  is  to  be  laid  down  as  a 
general  proposition,  that  a  legacy  can  never  be  given 

upon 

(a)  5  Shn,  78.,  where  the  will  and  the  facts  of  the  case  are  more 
fiiUy  stated. 
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Upon  a  contingency,  a  proposition  entirely  opposed  to  IttMi 
the  authorities,  this  decree  cannot  be  sapported.  His  |V^^^^^ 
Honor  in  his  judgment  relied  upon  Jones  v.  fVesicombi  ^  i^ 
Murray  v.  Jonesy  Statham  v.  BeUj  and  Gulliver  v.  Wickett^ 
a  class  of  cases  which  really  have  no  application  here. 
Gulliver  v,  fVicketi  (a)  only  decided,  that  when  an  estate 
is  devised  to  the  child  of  A.,  and  if  that  child  die  under 
twenty-one,  then  over  to  A,  the  devise  over  takes  efiect» 
although  by  reason  that  a  child  of  A.  never  came  into  esse^ 
the  preceding  estate  never  vested ;  in  other  words,  that 
the  terms  of  the  condition  include  by  necessary  impli- 
cation the  case  of  there  being  no  child,  the  object  plainly 
being  that,  if  no  child  attained  twenty-one,  which  was 
substantially  the  condition  of  the  gift,  the  limitation  over 
should  take  effect;  and  this  was  equally  answered, 
whether  a  child  never  came  into  esse^  or  whether,  having 
come  into  esse^  it  died  under  age.  The  decisions  in  Jones 
T.  Westcomb{b)f  and  Murrai/  v*  Jones  {0)9  depended  on 
precisely  the  same  principle.  In  the  latter  case,  if  the 
testatrix  had  but  one  child  living  at  her  decease,  she 
gave  certain  property  over  in  favour  of  Mrs.  Favxett 
and  her  issue;  and  it  was  held,  that  though  the  tes- 
tatrix in  fact  left  no  child,  the  bequest  over  was  effectual. 
The  condition  was  there  read  as  if  it  had  stood,  '^  in 
case  I  leave  no  more  than  one  child,''  which  was  obvi- 
ously the  meaning  of  the  expression,  and  which  stricdy 
included  within  it  the  case  of  there  being  no  children. 
These  cases,  however,  are  very  difierent  from  the  one 
before  the  Court;  for  in  all  of  them  it  will  be  found, 
upon  examination,  that  the  individual  who  was  to  take 
the  intermediate  estate  on  which  the  limitation  over  was 
made  to  depend  never  had  existence ;  whereas  here,  the 
children  to  whom  the  prior  estate  is  given  did  come 

into 

(a)  1  WiU.  105.  (c)  2V.S^B.  315« 

\b)  Prec.  CA.316.    1  Eq.  Ca. 
Abr.  245.  pi.  10. 
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18SS*  into  esse^  but  did  not  die  in  the  manner  prescribed  bj  the 
win  in  order  to  entitle  the  conditional  legatee*  The 
decision  is  at  variance  with  all  the  cases»  which  establish 
beyond  dispute^  that  where  a  legacj  is  given  over  opoii 
a  eontingencjy  the  very  contingency  specified  mast 
happen  before  the  legatee  over  can  take  any  thing: 
WiUiama  v.  Chitty  (a\  Miller  v.  Faurt  (b\  Doe  v.  Skip^ 
phard  (c\  Calihorpe  v*  GougA  {d)j  Simpson  v.  Viekers  (t\ 
Baker  v.  Hatibury.  {g)  The  decision  in  CaUhorpe  t. 
Gougk  was  very  much  considered  in  the  subsequent  case 
f^  Doo  V.  Brabant  {h)^  and  has  been  uniformly  followed 
and  approved  of  since. 

Mr.  PepySf  Mr.  Swanstonj  and  Mr.  Ching^  for  other 
parties  interested  in  supporting  the  appeal. 

The  Attomey^General  (Sir  W.  Home\  Mr.  Kn^hi^ 
and  Mr*  Beamesy  in  support  of  the  decree. 

The  Appellant's  argument  proceeds  throughout  upon 
a  confusion  of  two  things,  in  themselves  perfectly  dis- 
tinct,— gifts  strictly  upon  condition,  and  what  have  been 
termed  conditional  limitations.  With  respect  to  the 
former,  the  very  event  upon  which  the  gift  over  is  made 
contingent  must  be  fulfilled  exactly  and  in  specie^  before 
any  subsequent  estate  limited  upon  it  can  ever  arise* 
With  respect  to  the  latter,  it  is  enough  that  the  pre- 
ceding limitation  is  entirely  out  of  the  way,  and  foils  of 
effect,  —  whether  in  the  precise  mode  specified  in  the 
instrument,  or  in  any  other,  is  immaterial,  —  and  then 
the  ulterior  gift,  which,  though  subsequent  in  point  of 
time,  is  in  truth  an  independent  limitation,  immediately 

comes 

(fl)  3  Vet.  545.  (e)  14  Fes,  341. 

(b)  1  Fes.  sen.  85.  (g)  3  Rusi,  340. 

(c)  Doug.  rS.  (A)  5  Bro.  C.  C.  ZW.    4  T.  R. 
id)  5  Bro.  C  C,  395.  n.  4  71      706* 

R.  707.  n. 
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eoineB  ioto  operatioB.  Tke  bequest  to  Louisa  Maekin^ 
non  belongs  to  the  latter  class.  It  is  posterior  ia  die 
order  of  time  to  the  gifl  in  favour  of  Mrs.  Deaxit^s 
children ;  and  the  instant  thai  gift  Mb  to  the  ground, 
in  consequence  of  there  being  no  individual  answering 
the  description  of  the  person  who  is  to  lake  it,  the  limit- 
ation over  takes  effect.  Siatkam  v.  Bell  (a),  Murray  v. 
Jones  {b)f  and  the  other  cases  referred  to,  have  fliUy 
establisbed  this  principle^  that»  although  on  the  fiice  of 
m  will  woods  may  be  found  which,  taken  litecaily,  would 
apparently  import  a  condition,  the  Court  is  not,  there* 
fore,  prevented  from  construing  them  as  words  of  limit* 
ation,  where  common  sense  and  tJbe  probable  intention 
^  the  testator  require  it ;  and  that,  in  general,  wherever 
a  legacy  is  given  to  a  party  by  way  of  substitution,  after 
a  preqediog  conditional  gift  to  another  class  of  takers, 
sacb  legacy  will  equally  have  effect,  whether  the  pv^ 
ceding  legatees  have  not  fulfilled  the  condition:  of  the 
gift»  or  have  never  come  into  existence.  These  prin* 
ciples  apply  strictly  to  the  present  case,  which  is.  en  alk 
fours  witli  Murray  v.  Jones  (b)  and  duUiver  v.  Wkkett  (c) 
The  prior  bequest  is,  on  the  death  of  Caroline  Lffdia 
in  the  lifetime  of  her  mother,  to  such.  oAer  childroi  as 
shall  survive  their  mother  and  attain  twenty-onew  Now 
there  never  were  any  children  who  answered  that  de* 
^ripdon  :  no  children  survived  their  mother;  of  course 
no  such  children  attained  twenty-one,  so  that  the^  oh^ 
jfiCts  of  that  bequest  never  came  into  esse.  The  inter* 
mediate  limitation,  therefore,  may,  from  the  objecta 
having  failed,  be  put  entirely  out  of  view,  and  the 
gift  in  favour  of  Louisa  Mackinnon,  whose  interest 
was  intended,  and,  in  substance,  directed  to  arise,  in 
no  other  children  of  Mrs.  Dewar  survived  their 

mother 
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(a)  C&wp.  40. 
ib)  9V.^  B.  ff  IS. 


(c}l  Wiii.iOS. 


Sir  E.  SugdeUf  in  reply, 

P,.h.'»tn   ■'  •'■  '*'>    *••'''•     1     •  "    ■  '       ■  1'    .     •   A     ■''   "'    ' 
..riprti.^, '•.  ^^  '•:  \  '.MJ'  '{'!  'UM  Ml  Ml     !'i|ini!  I   .  ...      ^-\. 

I 

JDm.i<».  TX^  Lord  ,Chancei4X)r.        ,         ^  «.     .,.  m 

..,,.  T|i#,,4ue«ti«i»  h^re  ^tises  upoo  libe  oonsCrQOtio&^^f 
ify4¥^  Jffm^fa  wiU,  tii^  residuQrjrcfctttte  of  which 'jB^kes 
,t)n^,  residue  to  hep  slaughter  CaroUm  IknoarfoiV^wA 

.^  ^ri  ber;49oeBsa,la  her  gmnd-daugbUr  Gbro^fiM  l^dii^  f  f 
sbe.shalLffiM^itelier  mother  andattainthef  isge'ctf  twisoiif- 
one ;  aR4  4d  w^^  ^  ftball  awt  aurnvfe'har^ttiGiAi«r  Md 
attain  that  age,  to  such  of  Carolines  other  children  as 
.f^.ahaU  appoint;  and  in  default  of  appoiaimei^  to 
.^cb  oUner  ebUd  or  «hildfea  of  GdndineBSiiMikb%  livil^ 
#|t.tba^.  \\w^  of  .her  dea4h$.  to  bepaid  when  IhejrTOpeefr 
Muikj  HiUaUii .  nwenlyrone.     it  then  giirea  th^thaMa'df 

,mch.  s^iiviTiiig><chiklren>.who  may  dio^nnder  twenty-oMe 
^.thcrfiUrfrivQjf^  I9t  4iar0iiTory  .to  be  ^  aid'  lit -his  tit  ^^ 
4m^ing:  4laat  agckr .  liaat  of  all  comca  the  gife  ^eiv  vifMi 
jfi^hicbtitheiMseitiarns,!  and  which  proridte  fin^  dk«'  efent 
of  all  the  other  ohildccn  dying  under  twentf-on^. '  These 
provisioos  already:  recitedi  havingtpvoceedad  onthe'sn)^ 
j^itionitlua  'OaroKne  Zj^^M^mightucPt  c^nye  witbitf^ffie 
jfJ^HQiiptioni  oCjunfivingihev  mother  ind  actninii^twttiy^ 
^^,r«ttirelateiM)i  th^  otber^cbildrisfn  4jXCatMnej  «id'-tiUe 
gfiftiQverik  ieoii&[ilBd<  to  thdisadheckssy'tiA'^^ 
pther  than  CmKoUnt  I^id^  wbo  had  biett^  as  it'wiM!; 
4)iipo$ed  tpC .  Tbexsfime  pronrisions,  too^  had  ebafleM^ 
pllit^  llb^xa^e;  (rf  f9ne  or  nofe  of  <the  drildi^ntisf  <^>Mf^ 
4yt^.ij|yi9g,iiader^«ge4i:.f<rhhrB  temained  to  be  ptNMddi 
^^.tbof ^asft  of  iaU:<tb0S6j  diildreB'SO'^fying^iaadfbr^lhte 
tba  latter>fmH<  pf  the  ^busse— the  gift  dve^-^prdvtdiii,  by 
di]?eiQtHig«th«t  if  all«iieh:oth8r;ehHdKodf  iCiyWtiKrMp^ 
(\-'i\\\  -1  : .    .  '.  pen 
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pen  to  die  under  age,  then  the  residue  shall  go  to  the       IMS, 

testatrix's  other  daughter  Louisa  Mackinnon^  her  exe--   «,      ^  " 

.  °  .  Macxinkoit 

cutors,  administrators,  and  assigns.  v. 
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Caroline  Lydia  died  in  the  lifetime  of  her  mother; 
and  John  her  brother,  in  nvhose  favour  Caroline  partially 
executed  the  power  of  appointment,  survived  Caroline 
JLydia^  but  predeceased  his  mother,  not>  however,  before 
be  had  attained  twenty-one.  Thus  he  was  excluded  from 
all  the  residue  beyond  what  he  took  under  the  partial 
appointment;  because  he  did  not  survive  his  mother. 
But  aa  he  died  after  majority,  the  question  is,  whether 
or  not  the  gift  over  takes  effect,  that  gift  being  given,  if 
all  such  other  children  of  Caroline  die  under  age  ? 

Was  he,  then,  one  of  this  class  ?  If  he  was,  clearly 
the  executory  limitation  cannot  take  effect;  for  all  the 
children  of  Caroline  did  not  die  under  age.  Supposing, 
therefore,  the  words  '^  all  such  other  children  of  Car(^ 
Une**  were  read  as  if  they  stood  *^  all  the  other  children 
of  Caroline,**  that  is,  all  except  Caroline  Lydia,  but  with- 
out any  other  specification  or  distinction,  it  is  unquestion- 
able that  the  gift  over  could  not  take  effect  without  doing 
violence  to  the  plain  meaning  of  the  clause;  for  not  only 
the  event  has  not  happened  upon  which  the  executory 
limitatioQ  was  made  to  depend,  but  the  contrary  has 
happened,  one  of  Caroline's  children  having  reached 
mqority.  Nor  can  this  position  be  denied  upon  tbfe 
ground  of  the  provision  being  a  conditional  limitatioi^ 
and  the  event  having  only  defeated  a  precedent  limits 
atioDs  or  removed  out  of  the  way  a  precedent  estate.  For 
worda  importing  contingeney  or  condition  shall  never 
be  taken  as  creating  a  conditional  limitation,  unless  fo 
^ect  the  plain  meaning  of  the  testator,  and  never  whevi6 
the  intention  clearly  imports  a  condition  precedent,  and 
nothing  can  diflfer  more  than  a  gift  over,  if  all  Carolines 

Vol.  II.  P  children 
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children  die  under  age ;  and  a  gift  over,  if  all  of  tbeu  ck> 
not  reach  majority. 

But  the  decree  of  his  Honor  does  not  rest  upon  any 
SDch  ground.  The  Respondent  does  not  read  ike  words 
as  if  they  mere  <^  idi  the  other  children  of  Cbt ^sm^^'  bat 
VkkAB  ^em  litsraliy  as  they  stand,  *<  att  such  ^ther  chil- 
dmit  6(CaroUn»j^*  and  contend  that  «bey  defisr&e  one 
dass  of  the  children  of  Caroline  /  naniely,  idiose  who 
stmrived  her.  Now^  as  none  efarmed  her^  aad^  there- 
foi^  that  dass  n«ver  came  into  existence^  ii  is  argued 
^t  ttie  intention  was  effecta»l(y  ili4fined  by  taking  the 
Words  as  words  of  limitation^  upon  the  authority  of  that 
class  of  oasefer  of  which  Jones  ▼•  Weetemnb^ai)  ia  the  lead^ 
ing,  though  certainly  not  the  strongest,  or  the  most 
ranarkable^  decision. 

■  i  ' 

-  To  support  the  decree,  the  Court  mast  b^  satisfied  of 
two  tbifvgr;  first,  that  the  words  be^r  the  oonstnidioQ 
pot  upon  them,  and^  secondly,  that  the  clause  so  con* 
strtred  c6aies  Withia  the  principle  applicdbte  to  cases  of 
this  description,  and  may  betaken,  upon  the  adtboritiesi 

as  only  apparently  a  condition,  but  really  a  Ittnitatiooi 

•  "■■■.,' 

'  First,  I  am  clearly  of  opinion  that  the  words  describe 
such  children  of  Caroline  as  survired  her;  and  tbv, 
whether  regard  be  had  to  the$r  literal  import,  or  whe* 
ther  they  be  taken  In  connection  with  the  rest'  of  tba 
Will,  KSt  leonsM^red  with  re&  trenoe  to  the  place  in  which 
they  occur.  The  ■  testatrix^  having  first  provkied  for  dM 
t^jdnt  of  Oarctme  I^fdia  surf ivh»g  Cardime  and  raacbing 
twenty-^ne^  p^oo^ed  to  protide  for  the  ofqposite  -event 
of  her  ti6t  sonHlTtbgv  and  feittsiining  majority.  In  .that 
ctuie«-*-ifl  wsesbe  eltb^  predeceased  ordied^der  age«4«* 
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she  was  to  take  nothing  whatever.  All  the  provtsfcms 
that  follow,  therefore,  relate  to  the  other  childreA  of 
Caroline^  Caroline  Lydia  being  now  supposed  to  be 
out  of 'the  question.  A  f)ower  ia  first  giveA!to  Catwline 
to  appoiitf; '  funoDg  those  oc^r  cbildned,  wkbout  4lay 
restrictioik^  either  as  to  surYivtorship^  'og  majority.  And' 
this  is  the  odly  pairt  of  the  will  where  neither  contingeney> 
is  introduced.  Then  loome  the  provisions^  in  case  that, 
power  shall  not  be  exerciaedv  The  iresidue  is-  to  ffb- 
among  the  othef*  thildven  of  Caroline  who  sbaJi  survive 
her,jRrith  a  clause  of  accruer  in  case  any  shall  die  under 
twlanty-ona  And  although  some  doubt  might  arise 
upon  ifa^  eeoatructi<Hi  of  this  clausei  i|s  to  whether  the 
aecruing  or  only  the  original  shares  are  subject  to  its 
operation,  the  rest  of  the  pcovisiona  make  it'  quite 
nnnecessary  to  settle  that  point.  But  one  thing  is  un^ 
questionable ;  the  class  of  persons  indicated  and  dealt 
with,  lhi«ough  the  whole  of  this  branah  of  the  wjUy  is  the 
san1e{  namely,  children  of  CaroUne,  attrviviug  her^^ 
None  else  are  or  can  be  hero,  refer  red  to;)  theworda 
¥  thf^Tf'*  *^  them,*^  ^'^  any  of  tb^m,-  all  mean,  those  suiw 
viving  children.  Then  immediately  follow  the  expressions 
<<  such'ohild  or  children  sodyi^'-  that  is,  under  twenty*^ 
one;  their  shares  are  to  go  to  the  survivors  of  them, 
(that  is^  of  the  survivors  of  Carolim^)  and  be  paid'  at 
the  age^f  tw^ty-one.  .  It  is  important  to  remark  that 
imHiediately  9fy&  thisplain  refer^i^ce  to  the_  survii^  )af 
tfae  children  ^ho  survive  their  motjber  comes 'the:  jclause 
ih  ^oeafiioQ,  containing  the  gift  dv(er,.'Tr^^^and  if  all  sucb 
odier  chiklren  of  Corob'/ie. shall  happen;  to  die  befoi^ 
Bttalttiog  the  said  age  of  twenty-one^"  &c.,  so  that  this 
clause  is  reMly  is  part  of  t-h^t  braticb  of  the  will,  the 
aulgeel  of  wbich  is  odbfioed  to  the  children  of  CaroHaie 
surrivin^iiber;  and  .plainly  iiefers'  to  tbe  immediately 
pireceding  words  of  reference,  "  such,"  "  them,"  "  any 
of  them ; "  and^  wl^at  is  almost  decisive  of  the  meanings 
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1638.       independent  of,  the  words  tbemselves^  it  provides  for 
^^^\1  I     the  very  event  which  the  preceding  provisions  had  left 
<o-'.:i^:>..'j.     unprovided  for,  tho^e  provisions  having  contemplated 
the  death,  under  age,!  of  spme  of  the  surviving  children, 
jihd  made  ah  accruer,  of  their  shares  to  those  who  at- 
taiped  twenty-one, 'but  this  last  provision  contemplating 
the  event  of  their  all  dying  under  age,  in  which  case 
trie  residue  is  to  go  over  to  Louisa  Maclcintwn^ — "  all 
kucii  other,^  iii  contra-di^tinction  to  one  or  more  of 
such  other,  the  case  already  provided  for. 

/,  Trom  this,  whi^liis.  Indeed,  the  natural  construction, 
the  other  dqing  great  violence  both  to  the  langilage  of 
the  xiause  and  to  its  connection  with  the  rest  of  the 
will,  it  would  follow  that,  if  any  one  of  Caroline's 
caiidren  had  survived  her  and  died  under  ase,  the 
executory  limitation  over  would  hn^e  taken  effect  ac- 
coruing  to.  the  stricte3t  construction  of  the  provision, 
and  taking  the  confinge'ncy  as  a  condition  precedent; 
ibf  that  condition  would  then  have  been  literally  ful- 
filled, as  jail  ilie  surviving  children  of  Caroline  woDld 
'have  died  under  twenty-one.  John^'  who  predeceased 
her,  it  is  trpe,  did^  reach  that  age ;  but  he  does  not 
Vonie  witliin  the  description  of  "all  such  other  children :" 
ne  wa$  not  a  surviving  child.  Beit  as  no  child  survived 
Caroline,  and  tfie  class  described,. therefore,  never  came 
into  ekis^ence,  we  are  next  to  consider  the  second  pro- 
TOsition^  upon  which  the  decree  rests,  that  the  clause 
may  be  taken  as  importing  limitation,  and  not  a 
precedent  condition. 

■    .  *.  I     '       • 

.  What  has  been  said  upon  the  sense  of  the  words,  and 
.their  connection  , with  the  foregoing  provisions,  greatly 
aids  this  view  of  the  matter.     It  shews  the  intention 
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majority.  Surviving  their  mother  and  corning  of  age  \JL83Sm^ 
are  the  events  constantly  kebt  in  view  throughout  this  'l':"^*"?*' 
brapcb;  of  the  will^  aqd  both  together.  Surviving  go^s 
fpr  nothing,. unless  the  children  live  to  attain  twenty- 
one,  and  vice  versd.  Caroline  Lydiiy  the  first  legatee  of 
the  residue,  takes  notbinir,  if  she  either  predeceases  her 
ipQther,  attaining,  twenty^r one,  or  survives  her,'  and  dies 
iUnder  twenty-one;  nay,  in  either  case,  she  not  only 
takes  nothing  und^r  the  will  directly,  but  she  is  exclucled 
from  the  benefit  of  the  appointment,  the  power  being 


majority 

nothing  at  all  inconsistent  with  this  frame  of  the 
i^iduary  clause  in  supposing  that  the  testatrix  intended 
to  pre^r  her  daughter  Lmiisa  Mackinnpn^  if  none  of  tier 
grandchildren  survived  their  mother  and  reached  iwenty- 
Qtie^ — ippse  two  conditions  beini?  throui^houf  m  her 
vi^w.rand'Aever  lost  siaht  ofexc^pt  in  one  instance  only, 

;  where  she  is  jiQt  herself  distributing  tpe  residue,  put 

•'_■•■■■-  .•    ■'  •   •  .:■■  '■■•^.*  •»■ '  J,-'-^  ''-'j"  -"»i  •  u  •.■•  Tr-jr?» 
fOeyolyi^g. the, distribution  ofit  upon  another  py  creating 

,l^,powev,    There  seems,  therefore,  notninir  inconsistent 

'With,  th^ijrener.al  intent  ip  fiivmir  enect  to  this  executory 

:|imi^tipi)|  py  treatinij;  a|L  as  a  gift  oyer  upon  the  removal 

o^t.of  the  way  of  the  precediu/;  interests,  in  wliatever 

mApner  that  removal  is  effected;  whether  By  persons 

coming  into  existence,  so  as  to  mal^e  the  interests  ves^ 

^nfd.^p^jr  dying  upder  twenty*one,  so  as  again  to,  devest 

their  estates,  or  by  thei?  nevet*  coming  into  existen'cei 

and  thus  never  taking  the  mterests  at  alL 


rf'?l»rP''^fi»^ii^H  '^h.  njfty  ^«  F?P«r  V>,examine  tKose 

,.w|i|g|||^  they  differ  from  the  present  case  m  point  orpnn<« 
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ciple,  or  only  in  tbe  particular  circnmstances.  The 
apparent  diversity,  to  sitate  it  generally,  is  this,  that  in 
most,  if  not  all  tbe  cases,  tbe  event  ^bieb  actually  biq>- 
peiied  comprebended  tliat  for  which  the  gift  pnyvided, 
as  tbe  greater  indades  tbe  less,  so  that  the  one  of 
necessity  involved  tbe  other  in  substance  and  efiect; 
whereas  here  there  is  no  such  necessary  consequence^ 
Hus,  in  a  gift  to  A.y  if  tbe  child  of  wbieb  &  is  enceinte 
dote  not  reach  twenty-one,  the  event  guarded  against  of 
i}.''s  child  reaching  twenty-one  never  ca&  happen  if  she 
is  not  enceinte :  but  in  a  gill  to  A.^  if  B!&  child  sar^ 
viving  her  does  not  reach  twenty-one,  tbe  event  guarded 
against  of  B.'s  child  reaching  twenty-one  may  happen 
though  it  dies  before  its  mother.  Accordingly  it  will 
be  found  that  to  reconcile  the  present  case  with:  the 
authorities,  we  must  consider  tbe  event  guarded  against 
to  be,  not  a  child  of  Caroline  reaching  twenty-cme^  bot 
a  surviving  child  of  Caroline  reaching  that  age.  And 
the  whole  frame  of  the  clause  which  requires  that  the 
children  shonkl  survive  their  mother^  as  well  as  attmia 
majority,  justifies  the  Court  in  adopting  this  qualifi<» 
cation. 

All  or  almost  all  tbe  cases  upon  which  this  doctrine  is 
founded  are  referable  to  one  consideration,  which  it  is 
very-ttHiterlal  to  keep  in  view.  The  construction  which 
tb^  aiithoriee  is  nev^  inconsistent  with,  far  less  con- 
tfatryfcf* the' plain  intention  ^  the  clause  itself^  but.on)y 
aids  or  further^-  that  intention,  by  supplying  a  manifest 
omis^ionv  In  other  words,  no  real  difference  is  made  in 
tbe  result,  for  tbe  event  contemplated  has  not  happened, 
but  something  equivalent  has  takefi  place  f  tbatis,  same- 
tbfhg  whibb  made  it  impossible  thirt  the  result  could  be 
otherwise  than  that  upon  which  tbe  executory  limitation 
was  made  to  dqpend.  Almost  all  tbe  cases  are  tb<^e  of 
doqble  contingencies,  tbe  second  being  isf  a  negative 

'  nature. 
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nature^  so  that  the  first  not  happening  amounts  to  the 
same  thing  as  if  both  had  happened.  Thus  a  bequest 
over  to  A',  in  case  the  first  takers,  the  unborn  children 
of  B.y  die  before  they  reach  twenty-on^  read  as  a  con- 
dition»  is  a  bequest  to  A.  if  S,  has  children,  and  they 
do  not  live  to  twenty-one;  and  the  first  or  affirmative 
contingency  not  happeningi  it  follows  of  necessity  that 
the  second  or  negative  must.  If  it  is  read  as  to  its  sub- 
stance and  import,  and  not  resolved  into  its  parts,  the 
bequest  is,  in  case  no  child  of  B.  .reaches  majority,  and 
of  couree  none  can  if  he  have  none*  This  is  the  sim* 
plest  case^  but  the  others  are  all  similar  in  principle. 
Thus^  a  gtd  over  in  the  event  of  the  child  in  ventre 
sa  mere  dying  under  age  is  a  gift  if  there  be  such  a  child 
bom,  end  it  does  notreach  majority.  The  child  cannot 
reach  majority  if  it  never  existed,  which  was  the  case  of 
Jemes  Vi  Wesieomb  (a),  and  Statkam  v.  BeU  (6),  or  if  it 
was  stilUbom,  as  in  FMer  v.  Cook,  if)  Therefore,  taking 
the  condition  to  be,  what  it  is  in  substance^  that  no  diild 
shonM  reach  twenty-oiif^  even  as  a  conditioa  precedent, 
it  has  been  strictly  fiilfiUed.  At  any  rate,  no  efiect  is 
given  to  the  executory  limitation,  which  is  repugnant  to 
the  conclusion  that  would  have  followed  from  considering 
the  matter  in  the  light  of  a  condition  precedent 
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In  like  manner,  wb^n  the  event,  upon  the  happen* 
iflg  of  which  the  executory  limitation  vests,  is^  'that  the 
testatrix  should  have  "  but  one  child,**  this  must  be 
oonsidered  as  meaning  <<  no  more  than  one,*'  unless 
there  be  something  in  the  limitation  that  connects  it 
#ith  the*  existence  of  one  at  the  least,  in  which  case  the 
condition  becomes  affirmative  and.  not  negative.  Ac* 
odtiiAnf^iXn  Myrra^'V.  Jones{d)  it  was  held  that  such 


ii 
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(6)  Comp.^.     • 


(r)  3  Bro.  Ci  C.  S4T. 
(d)  2y.^  B.  918. 
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JtSSS.  a  condition^  meant  in  case  thert  ^^ould  be^  no  siore 
children  than  one;.and  tha^  there  being  none^  the  event 
~m^  had  literaUy  happened ;  but  it  is  clear  from  Sir  WiUum 
Gaxmf%  reasonings  that  if  any  thiiq;  whatever  had  tumad 
wp6k  there  being  one  aoDn  he  wouhl.havo  decided  the 
other: way.  Thia.case»  it  may  be  remarked,  is  not  eo 
)>lainly.  one  proceeding  upon  the  prindple  established  in 
Jbilery.  Westcomb{(S^)  as  soCoootbers. 

I  •  •  ,  . .  ■  .        ,        •  .      -  ■  *  '  •  ■  ■ 

I.  »^  .*.  --p.- 

ii  The  general  observation  whidi  has  been  made  npqn 
tlie^feondation  of  thia doctritiei applies  to  «ll.tbe  caees. 
3}bus  in  ■Aodyn^'^  fVard{b)t  the.  devise  over  to  ^a/J 
was,  if  Urltngj  the  preceding  devisee,  should  neglect^to 
execute  a  release  afler  the  testator's  death,  and  Urling 
died  in  the  ttetator'a  lifetime*  This  was. held ta  oon- 
ditional  limitation,  and  not  acaae  ofrcondition;;  bjut  there 
wal^  nothing  in  this  view  repugnant  to  the  nature  of  the 
oonditiony  if  it  had  been,  taken  afrsuch.  For  the  death 
of  I7r&';f^  before  the  testator,  and  the  event  of.  I/rttii|g' 
0tivvivingrthe'>testator  and  neglecting  to  execote  the 
release^  were  one  and  dbe  same  thing  as  negacded  the 
vdease.  So  in  Doe  v.  ScQtt'{c\  if  the  devisee  over  had 
survived  the- testatrix,  he  .would,  have,  taken,  thoi^ 
there  had  beenno  de&ultin  Uie. first  deviaee  to  convey 
an  estate  to  him  within  six  months  after  the  decease 
df>tbeSestfi(trix.<  TheD6;{)lainly  the  event  oanlsmplaled 
4if^no)  oonveynoQo  being  made  1  was  consistei^'.vilh^- or 
teeherrwas  aeenrediby^be  event  wt^ich .  actually  'bap>* 
pened,  the  predecease.ofthe  fimt  devisee^  Againj  tehene 
the  gift  is  to  the  testator's  children  surviving  him,  and 
if  diey.4dl  die  under  twenty-one^  then  oveiy  the  con- 
ditioii  jsf substandally. fulfilled r  thie  event  in.  effect  hap* 
pfens,  if  thel  testator  leaves  no  ehildvcB;^  for  his  jncjaniog 
iitit  t;j  "..'.,.-.  ;^-.',.      ..,.  \j'.         ju    .  ....:  ......M-  .■    .-.dearly 

'  't^y  1  Eq.  Ca.  Abr.  845.  pi.  10.  (c)  3  M.  4r  S.  300. 
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dettfiy  was  to  give  the  residue  over  if  no  child  readied 
inB}ority9  sod  none  ooald)  if  none  existed.  This  wee  the 
ease  of  M^adoim  v.  Pah^.{a)  Even  the  cases  which 
eeem  lees  toMl  within  the  scope  of  these>'doeearTatioii6) 
when  considered  attentively,  are  no  ODoeptionsif  Tbns 
Hokrqfi^  tA9t(b)  was  that  of  a-  Uitiitaddn  to  thetfitst 
and- other,  sons  of  A*  in  tail^  eana^eratiiig  diree^i^and 
then,  if  the  fourth  died^widiout^  issae^*'to  \ffi;.  andoit 
might  be  considered  as  really  importing  a  gift  to  B. 
upon  tbe'tfailiBre  (tf  the  issue' nfrjiA^  first  fimr'  sons  in 
suooessiaD,  -*^  an  event  included  of  neoesaiiy  in  that  df 
JL  havdng.>iiiiC  .«ie;Sony  and   tfaat>  son  djritag  without 

'  '!>  have  ttiade  tfadse  observations  libr^  the  porpoae  of 
jihetfihg:  tbait-the>oasei  all  go'^vponiaTeryiratiooaliia&d 
inleBigible  fnrinoipie,  ^*^a  regard  to  thetsubstandalreffeot 
of] the :€dnttngency specified^  and  so  toitfaeirtal  iotentKof 
tjietestatonvjlnall  oftheas^Jtheelame  maybestaken  as 
aiicosKitttoi%  andi.'treated  as  aach,i>withoutjeny  yiolencf^ 
ptf4>vidcdi've  negard'  tfaeranbstanceisndt^reanity-  and/iiot 
Ae  mere  favm.  >  Aihd '  looking  <tothektnie<teipoft'aBd 
eficty  it  wiil/appear'.  that  -  even<  'taken  as.  pracedsnt.  con- 
ditions ch^horve  been '.essentially  fnlfiUediHiWherevier 
(hia^'is  not  the  casev'whereveri the  words  plainly^ini^ 
poet«  condition  as  in-  tl^  testtator^s  icontompIatkMivaed 
wheteithatieiHidiuon  cannotbe  understood/ to ihave:>beeii 
sqbataiitiaDyt  complied  with^by .  thejerreHt  wbichMikas 
sctuaiiytbaf^ened^iUe  gift  over&ilak.r.  i"  >•:         J    nsn 

' li Thau. 'm.Murrap  rc.JoneE{€)  therq.  was  nothing::  to 
prevent  the  .Counfroa^!  reading  the  oonlangeney  ofiheiie 
being, ^i^ilHitiosit  chtldv'^a8  if>dt  were  ^^fanovided  tb^coiif: 
tioifiiore  children  than  one,"  and  this  being  satisfied  and 

(o)  ir.^B.  184.  (5)  Mo,  486.  (c)  e^.  ^'S,3'lWi 
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moM  tfaui  satiiied  by  the  event  of  dMve  not  being  even 
one^  the  devise  orep  took  effect;  but  Sir  K  Gcnani  die- 
Unody  adnitled  tbat  if  any  tbiDg  bed  tumed  upoa  the 
dittuBUtsBce  of  one  chii^  comuig  into  esse,  the  emecateiy 
Umitation  would  bave  failed^ -^in  otbec  worda^  the  coo- 
tiogeocy  could  not  have  been  read  nef^dvely^  ^*  no  more 
obikiran  than  omi»"  but  oiust  bave  been  takffii  affirm- 
itiaadfj  ^*  provided  ibere  be  a  cbiid,^'  and  dien  the  actual 
event  wiHild  not  only  have  been  di£feran4  from^  but  ooor 
traiy  to  the  e^«nt  contemplated  in  the  limitation* 


)  Thus  in  Doe  v.  Skipphurd  (a)^  a  deviie  to  the  testa- 
tor's daughter  for  life^  in  case  the  survived  her  busband^ 
with  remainder  tp  his  grandson  in  tail  and  remainders 
filler,  i^ras  held  to  be  on  condition  tbat  she  eurvived  her 
hvsband;  and  hev  predecease  defeated  the  nemainders* 
Xhus^  totx,  mJkfoy.  Brabant  {i)i'whem'a  legacy  was  given 
imiuAi  at  ti«enty*one ;  and  if  usf.  died  under  age  and  left 
ohiklrea,  thet»  ^to  such  cbildoen  ^  and  if  A*  died  under  age 
witiiO€it  leaving  any  child^  or  if  all  she  left  died  under 
1^  then  over^  and  she  predeceased  the  testator^  bat  after 
Mtebiog  majority  and  leaving  cbUdcen,  the  prinoiple  of 
Janes  v.  Watcomb  {c)f  and' Ae  other  similar  casea^'was 
f^iArst  'supposed)  by  hordfltatiim  to  apply  and'to  let 
141:  the.  children ;  and  when  he>  sent  a  case  to  law,  the 
samearguaelit  was -.pressed  upon  theCourti  06  King's 
Btochi  But  that  Ckmrt  bekl  it  to  be  clear  that  those 
eases  did^otaffectdiis, 'and  decided  that  the  legacy  to 
ihe  children  failed^  aa  being  limited -upon  ianicvent^bidi 
had '  not  happened  $■  nothing  being  given' to  them  in  any 
other  event.  It  is  clear  that  in  Doe  v.  BraioMt  the 
event  which  happened  could  in  no  way  be  said  to  com- 
fte«ileliditho(contiflg«My  comemplatedl^  so  as  to  sulisfy 


•u    '  ■  1 .  ■  t      thither 

(c)  1  Sq^Ca.  Ahr.  245,  pi.  10. 
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dtber  strictly  or  substantiaUy  the  condition  npon  whioh        188S< 
the  children  Were  to  take ;  and  thoagb  the  case  srhidi 
did  arise  would  probably  have  been  provided  £dv  if  it 
had  occurred  to  the  testator^-  yet,  being  oaiHled,  the 
Court  could  not  supply  it,  and  make  a  mil  for  him. 

But  it  seems  to  me  abandandy  mahiliest  that  the  pre* 
sent  case  conies  "within  the  first  class  o£  authorities^  oad 
is  untouched  by  the  others;  always  assuming  that  the 
words  are  to  be  taken,  as  1  have  shewn  they  must  be^  to 
import  a  dying  under  age  of  all  the  children  of  Caroline 
wlie  survive  their  mother.  For  this  is,  in  ^efiectt  a  gift 
upon  the  failure  of  any  child  to  survive  C&Mine  and 
reachmajority;  and  that  fiiilore  has  happened,  0V|  eatheiv 
more  has  happened^  because  none  have  survived  at  aU^ 
much  less  have  any  both  survived  and  reached  twenty** 
one.  The  class  of  children,  whose  dying  under  agb 
fovmathe  condition,  never  existed,  and  nothing  tutned 
upon  their  exuting.  The  gift  over  was  defeated  if  iny 
sorviving  child  attained  twen^«one^  but  no  surviving 
child  existed;  just  as  in  the  leading  case  the  execntoiy 
Kmitadon  was  d^ieated,  if  the  child  in  ventre  m  <  mere 
reached  twentjwone,  and  there  was.no  such  oMId  in  ast^ 
I^  indeed,  as  was  said  in  another  of  the  oases^' any  thing 
had  toipned  on  the  circomstanoe  of  there  bring  surviving 
childfen  of  Caroline,  the  reasoning -would  JbaTe  faded) 
the  contingency  would  have  become,  affirolative-;^  thi 
oonditioii,.uot  being  capable. of  being,  ttmd  as  w^  liave 
read  it,  would  not  have  been  fulfilled  jlly  the  ertot(  >md 
the  gift  limited  upon  that  condition  would  have  been 
defeated.  < 

The  result  of  the  reasoning,  therefi>re^  is,  that  botl^ 
propositions  appear  to  be  established:  first,  that  the 
words  '^  all  such  other  children  "  in  the  statement  of  the 
contingency  mean  all  the  children  who  survive  their 

mother ; 
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mother ;  and,  secondly,  that  the  clause  so  construed  is 
an  executory  limitation,  which  takes  effisct,  although 
there  be  noTcb^^i'ien  to  ao&wer  jth^  description  by 
surviving  their  mother.  But  it  is  fit  to  observe,  that 
this  ii^cond  proposition  c^^pefids  ^lt^:^[etber  upoj;  the 
first,  and  would  not  be  true  unless  the  words  were 
allowed  the. meaning  whix:h  the  first  attributes  to  them; 
apd  also  that,  though  the  first  proposition  be  admitted, 
the  second  depends  upon  taking  the. whole  of  the  will 
together;  for^,  if  the  preceding  branches  of  it  had  been 
£uch  OS  to  make. the  existence  ojTthe  class  material,  uppn 
whose  dj^ing  .under  age  the  executory  limitation  vests, 
that  liqiitation  would  have  been  xiefeated,  by  the  iiti- 
pps^ibility  jnrhich  would  then  have  arisen  of  considering 
jthe  event  contemplated  as  included  in  the.  event  which 
ha|)^.eped, 

.Having  felt  a  good  .deal  of.  doubt  on  this  case  when  I 
first  considerecl  it ;  thinl^ing  it  also  of  extreme  importance 
that  the  rules  should  be  well  considered  by  which  the 
construction  of  claques  of  frequent  occurrence  is  governed, 
^n4  conceiving  that  there  is  here  an  apparent  extension 
o^"  the  principle,  established  in  tjbe  older^  cases,  I  have 
Jthought  it  necessary,  tp  go  at  large  inXo  the  question.  A 
fi^il^xaminf^on.  of  it,  lias  satisfied  me  that  the  decision 
is  right^  that  no  extension  of  that ,  principle  i3  required 
ito  support  It,  and  that  jt  is  wholly  unaffected  by  other 
^authorities,  while  it  is  well  .borne  out  by  those  upon 
which  it  Is  professedly  rested*. 
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BRAt)SHAW  V.  TASKER.  "  i834. 

May  24. 


J OtifTSOl^pRApSflJtV  by  his  vili^'datpd'the  tOi  A  testator 
of  March  I626f  gave  and  bequeathed  to  fcis  exepjj-  ™?egTo  the 

tprs  Tidmas  Taskery  Richard  Butler^  ana  Tl^oma^  Dar^  respective 
11  -1  ■  ■•  ■        'a  .,WAf    ■■  ■'        ,    •  ^-    •     ■;■    .■■  *••   ■     ■,  .'14-    trustees  of 
ioeil  the  sum  of  300/.  upon  trust  to  pay  the  same  to  tpe  certain  Ca- 

persbn'wBo  called  titnfself  (be  treasurer,  pr  tp'tbdse  who  ^*>ol»c  schools, 

' 'if  *  jt''»    ■^'   ^''i   '■*■■•;'":  ■•(.!  ■.'.-■>,■  .>.'''n^^   .Mil     -«'..•♦  n, J,    upon  trust 
called  themselves  the  trustees  of  the, Cal^ohc  school  m  for  carrying 

Wigarif  in  the  county  of  Lancaster^  whiiph  sum  b^  charged  desiaiTs  ofthe 

upon  his  personal  estate,  and  ordered' to  be  paid  out  of  said  schools. 

"V  ■     *''•    "'    4  '-i  v*''-^  k*-'  ■■Ji     '■■■■   "H'    '^1  ■>""{: -'t"-    ■'■*■«    The  testator 
the  same,  and  appned  for  the  use  oF  and  towards  carry-    ... .    ,-,g-. 

uiff  on  tlie  eopd  desicrns  of  the  said  school.     And  m  neia,  that  the 

■■■'.'■..."•■     ' ■    ■  •  ^  .  •  k-- '  ^   '  I-    act  of  2  & 

also  gave  and  bequeathed  to  his  executdrslhe  further  sum  3  ^^  4^  ^^  n^^ 

of  200/.  upon  like  trusts  for  the  benefit  of  th^  Catfiitic  ^?r  swuring 

,      ,  .  ^         .  .  *   the  charitable 

jschopi  m  £/z;€r^oo/;  and  the  testator,  after  giving  several  donations  and 

otner  pecuniary  legacies,  bequeathed  tlie  residue  of  his  {Ji^il^'-est 's 
personal  esta^  io  thie  V\a\ni\ff  Johnson  BradsHaw.  Catholic  sub- 

.■■I  »•   •   ■;  .    '.■  ■      I..-:-..')    i.  I.    -I.:'.  -t'-    ,;.M'    jects  is  re- 

;      .      .  -J  ,    .       ,    .    trospective, 

The  testator  died  on  the  6th  of  Jlfoj^  1823;  the  ^xe-  and  that  the 

cutors  proved  the  will,  and  a  bill  was  filed  on  behalf  of  Catholic 
the  plamtilf  Jb^yison  TJmckXow,' an  infant,  aigaipst  tBie  schools  were 

•'■"  '    w:-    V'-*    ■*"  .   t '«■'   ".    ^'''   V,-*'..  •'')*-'   i- Jr  .  ivJ    «i*    entitled  to 

executors  for  tne  administration  of  the  testator^s  person^  the  legacies. 

estate.     The' cause  was  heard  before  the  Master  of  the 

Kolt^,  andth'e  \]suaT  decree  macle  Ifor  taking  an  accotHa^  of 

tlie  tesiiatbr*s  personal  estate.    T^e'Iegacies  ofl^bbil  and 

200/.  were,  by  an  order  oh  further  directions,  dated  the  1st 

of  June  1830,  and  by  a  subsequent  order,  (fated  tlie  2'dtn 

of  May  1833,  directed  to  be  carried  over  to  the  accounts 

of  the  Wigan  and  Liverpool  Catholic  schools  respectively, 

but  not  to  be  paid  without  notice  to  the  executors. 

The  trustees  of  the  Wigan  Catholic  school  presented 
a  petition  praying  for  the  payment  of  the  legacy  of  300/., 

which 
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which  petition  was  heard  before  the  Vice-Chaiicellor  on 
the  1st  oi  August  1833,  when  his  Honor  declined  making 
any  order,  being  of  opinion  that  the  legacy  was  not  within 
the  act  of  the  2  &  3  W.  4.  <r.  1 1 5.  *^  intittrled  <<  An  Act  for 

the 


idX 


^Jm 


''^'*riie  following  are  the  first 
tfftditflird'tectioiMofthis  act: — 
;  /*  Wh^f^pM  b^  an  act  pa99e4 
in  the  first  year  of  the  reign  of 
Kjng  WUHam  and  Queen  Mnrtfy 
intituled  •An  Art  fdr  exem^^t- 
ing  bb  Majest/*  Protestant  Sub- 
jects dissenting  from  the  Church 
of  England  from  the  Penalties 
of  certain  Laws ;'  and  by  certain 
sQBsbqfii^at  staldta  the  «ChdoTs 
aofl.pUefis  forrel^ois  worship, 
education^  and  charitable  pur- 
poses of  Protestant  JDissenters, 
at^'^^Mnt^d  trwdiM'ifpcriition 
off  >  certain  penal  and  disabling 
]a;p8  to  whifh  ,they  wer^  sulject. 
previously  to  the  passing  of  the 
said  recited  act  of  the  first  year 
of  the  reign  of  King  WUliam  and 
Queen  Mary:  and. whereas  by 
certain  acts  of  the  parliament  of 
Scotland,  and  particularly  by  an 
^t  passed  in  the  year  1 700^  in« 
tfwiled  *  An  Act  ibr  preventing 
the  Growth  of  Popery/  various 
penalties  and  disabilities  w^e 
imposed  upon  persons  professing 
t^ltom^n  Catholic  religion  in 
SM^nd  r  aad  wherea%  norvith-i 
sta9d.iQ£  tfie  pcpvisions  of  various 
acts  passed  for  the  ^relief  of  his 
MJBJ^'ty's*  Roman  Catholic  sub- 
jects froM' disabling  kwB^  doiibM 
bave  been  entertained  whether 
it  be  lawful  for  his  Majesty's 
subjects  profeafthig  thi^  Ronian 
Catholic  religion  in  Scotland  to 
acquire  and  hold  in  real  estate 


the  property  Accessary  for  re- 
figSoutf  worships  edutiition,  and 
charitable  puiposesi  and  where? 
as  it  is  expedient  to  remove  all 
doubts  respecting  the  right  of 
his  Majesty's  sut^ects  professing 
the  Roman  Catholic  religion  m 
EngUsnd  and  WoIcm  to  acquire 
and  hold  property  necessary  for 
religious  worship,  education,  and 
chatitaMe  purposes^  be  it  there- 
fore enactedj  that  from  and  after 
the  passing  .of  this  act  his  Ma- 
jesty's subjects  professing  the 
Rioifian  Catholic  i^l?gi6n  hi  re- 
spect to  then*  sthodkj' places  far 
religious  worship,  education,  and 
charitable  purposes  in  Great 
Britain,  and  the  property  held 
therewith,  and  the  persons  em* 
ployed  in  or  about  the  same, 
shall  in  respect  thereof  be  sub- 
ject to  the  same  laws  cs  the  Pro* 
testant  Dissenters  are  Object  to 
HI  England  in  respect  to  thdr 
schools  and  places  for  religioos 
worshipi  education,  and  charit- 
able purposes,  and  not  further  or 
dther^^ise. 

5.  Prcmded  always,  and  be  il 
further  enacted,  that  nothing  in 
this  act  contained  shall  affect 
any  suit  actually  pending  or 
ctHttmeneed,  or  any  property 
now  in  litigation,  discussion,  or 
dispute  in  any  of  his  Majesty's 
courts  of  law  or  equity  in  Great 
Brittthu 
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the  better  securing  th«  charitable  donfitioDS  end^beqiwisto        USA; 
of  his   Migesty's   Roman   Catholic  subjects   in  Great 

in"  inasmuch  as  the  third  section  of  that  act  pro? 

that  nothing  contained  in  it  shell  afl^t  any  suit; 
acttttflly  pending  or  cotamenced,  or  any  property  now 
in  litigatioii^  discussion^  or  dispute  in  any  court  of  law 
dr  equity.  The  Vice-Chancellor  farther  observed  that, 
as  Ihe  legaey  had  been  carried  over  by  an  drder  of  tbe 
Court  to  the  account  of  tbe  charity,  the  question  €6uld 
not  be  argued  without  a  rehearing  of  the  cause,  and  he 
directed  notice  to  be  given  to  the  bfant  Plaintiff  as  rs? 
siduary  legate^  that  he  might  have  the  ca^ase  reheard  as 
to  the  satd  le^cies  if  he  thought  fit. 

A  petition  of  rehearing  was  accordingly  presented  to  May  S5. 
the  Ijord  Chancellor  by  the  infant  Plnintiff,  praying^ 
that  the  orders. directing  the  I^cies  to  be  carried  over 
to  tbe  accounts  of  the  respective  Catholic  schools  might 
be  reversed,  that  the  legacies  might  bv  declared -void, 
and  that  th6  sums  carried  over  might  be  declared  to  be 
part  of  the  testator's  residuary  personal  estate. 


iAr.  DudHnwrth.  for  the  infafit  PlafntiflT. 

There  can  be  no  doubt,  that  previously  toj  the.  passing 
of  the  act  of  tbe  2  &  3  W.  4.  c,l  15.  a  bequest  for  th^ 
benefit  of  a  Roman  Catholic  school  was  unlawful ;  Caryx^ 
Abbot  (a),  Attomiy -General  v.  Power  {b)j  De  Themmrheg 
V.  De  Bonneval.  {c)  The  first  question  her^  is,  tvhetJIji^^ 
upon  ibe  death  of  the  testator  when  the  will  spoke,  the 
legacies  were  absolutely  void,  and  fell  into  the  riesidue'? 
6r  whether  the  first  section  of  the  2  &d  W.^.  (r.lI5.  sp 
far  removes  all  disabilities  of  his  Majesty's  Catholic  subr 

ject^ 


(a)  1  Vet.  490. 

lb)  1  Ball  4^  Beat.  l^. 


(o)  S  Butt.  28S. . 


'-.i;- 
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1834*  jects  in  respect  of  their  schools  and  places  for  religious 
worslxip  and  education  as  to  operate  retrospectively  on  a 
gift  previously  made  to  promote  those  objects.  Sup- 
posing the  first  section  of  the  act  tp  be  retrospective, 
another  question  arises,  whether  those  legacies  must  not 
be  governed  by  the  law  as  it  stood  before  the  pasi^pg^Qf 
the  act,  inasmuch  as  the  third  section  provides  tl^t 
nothing  contained  in  the  act  shall  affect  a  suit  actually 
pending,  or  any  property  now  in  litigation.  There  is 
no  disposition  on  the  part  of  the  Plaintiff  to  defeat  the 
intention  of  the  testator,  unless  the  Court  shall  be  of 
opinion  that  that  intention  cannot  be  effectuated ;  but,  as 
the  Plaintiff  is  an  infant,  his  interests  are,  of  course, 
under  the  protection  of  the  Court. 

Mr.  Laoaty  for  the  trustees  of  the  school,  submitted 
to  act  as  the  Court  should  direct. 

Mr«  Spence^  for  one  of  the  executors. 

The  Lord  Chancellor  said  he  was  of  opinion  that 
the  act  was  retrospective ;  and  that,  as  the  trustees  of 
the  school  were  not  litigant  parties  in  the  suit,  which 
was  a  mere  suit  for  the  administration  of  the  testator's 
estate,  the  case  did  not  fall  within  the  exception  in  the 
third  section  of  the  act. 

The  petition  was  accordingly  dismissed;  and  the 
trustees  of  the  Catholic  schools  were  declared  to  be 
respectively  entitled  to  the  legacies  of  SOO/.  and  200/. 


CASES  m  ^  CHANCfetty.  ill 

..■     .  ■•■  ■  .  o     :     s        .  .  /.  ■       '{'■■■        -'   M       '■■;  .'-5 

"fj-        r-  ,il'2ABkT 

^T^HE  win  of  Samuel  B(tnnet(i  and  .aljthe  fact?  apjiji.  A  testator  de- 

"*    circumstances  material  to  the  det^mjnation  of  the  V^  a  free- 

\'-.   ,  .-     ■  .    .-■>    :.'  ••■  ^■•.  J. v.. .••:.; J wT:  hold  estate  to 

questiox}  m  this  cause,  are  very  fi^lly  jstated  in  Mr.^iri^^^  A.  for  life, 
report  pf  the  ca^e  wl^en  it  came  pn  JFpr  argument  initbe  ^'^ipj^  ^^ 
Court  below,  (a)     They  are  also  shortly  ref:apitulated  \n  h»  first  and 

.   .        .  ,  he  directed 

"■•^Vt*i^--'W.^'   -/^i:   ■  -\\    -V   "  .•■    -"■'   ■;"    •■'",  -'■    ''''■■■ 'ji.''' that  a  church 
Ibe  Vice-Chancellor  haying  made  a  decree  ao^ordinff,  lease  which 

to  the  prayer  of  the  bill,  the  b'efendants  presented  a  ^^®4  ^°'  * 

petition. of  rehearing  to  the  Lord  Chancellor.      -^      >r     twentv-one 

V-v    -iii-..    ,-GT-c5.  I    M.;;.:c...-J    ...Tr   -.'.jr  ,v.M -.  ..     jiL     years,  renew- 

,'..;■.»    .:,•/■■.   :l^'..'    -i    ■*•.  ;';r.  ^?  able  every 
Mn  P(g!y5,  Mr.  Tinneyy  and  Mr.  Stuat%  in  support  seventh  year, 

of  the  decree,  relied   upon  ^r(2^4^/2.f/»/(non       Iff^  gularlyre-^" 
Portmore  lb\  and  Colegrave  v.  Manby  (c).  "         ng^^jf  ^^  ^j^^ 

^  '  **  r  ^  '  persons  suc- 

. "(-      cessiveJy  po»- 


;  Mr.  ^^A/,  Mr.  ^^.  and  MtJ ^acoi,  for  the  P^,/3i^Ji_„ 
iendants,  contended,  that  the  defence  set  up  by  the  .under  his  will, 

answer  was  fully  borne  out  by  thie  evidence  in  the  cause :  f "  j  !^t"lu^« 

.     •^,    i   1  .        .     ''.,,:    .'1       '  ^..;.         '!ii  -:  ..fvjoyed together 

and  they  commented  very  minutely  on  the  charac^r  an.ijl,  ^^'^  the  same, 
effect  of  the  different  depositions.     They  /yrther  strcpu-,-  ^enew  in  pro- 

ously   insisted,   that  the   Plaintiff,    by  joining   in   the  Pf*"  f»rae,  and 

\         ,     -  1  ,1  ^^^  ^««»e  ex- 

recovery,  must  have  had  actual  or,  at  all  events,  cfHi-  pired  in  i798. 

structive  notice  of  his  rights  under  Mr,  Benneffs  will :  ^^^  ®*^^'  "^.^ 

1.  M  ,  ,'.  ■     .  T   .'■■   ■  '\^::    '      ■:      ■*^'    ■- '  !■'!<' f  came  of  age  m 


and  th^t  his  conduct  in  lying  by  for  a  period  of  Uiirty  jsoo,  and 
years  ^ — from  the  year  1800,  when  he  came  of  age,  till  joi^d^°h 

after  nis  father  in 
suffering  a 

(tf)  5  Sim.  181.  (c)  6  Mad.  72.     2  Run,  258.     'P^^^'*?  °^ 

(5)  3  JWiiii.  491.5  Mad.  471.  Mtote.     ^ 

died  in  1850, 
and  in  1851  the  son  filed  his  bill,  praying  compensation  for  the  loss  of  the  lease, 
out  of  his  father's  assets:  Held,  that  there  was  no  such  laches  or  acquiescence  on 
the  part  of  the  Plaintifl^  as  to  debar  htm  of  his  equitable  remedy. 

Vol.  II.  Q 
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185S. '  after  the  death  of  his  father  in  the  year  1830 — without 
filing  a  bill  or  even  uttering  a  complaint,  was  such  an 
acquiescence  on  his  part  in  the  alleged  breach  of  trust 
as  precluded  him  from  now  coming  forward,  in  a  court 
of  equity,  to  claim  any  compensation  for  the  loss  which 
his  interest  might  have  sustained  in  that  respect*  If  he 
had  thought  proper  to  set  up  any  such  demand  in  his 
father's  lifetime,  his  father  would,  in  all  probability, 
have  reduced  his  allowance  or  have  behaved  less  liberally 
to  him  in  his  will.  The  decision  under  appeal  intro- 
duced an  entirely  new  principle  with  respect  to  length 
of  time  as  raising  a  presumption  adverse  to  a  plaintiff. 
Hitherto  it  had  been  supposed  that  time  began  to  run 
from  the  moment  when  the  remedy  first  accrued;  but 
now  it  appeared  that  the  time  was  to  be  computed  from 
the  period  when  the  assessment  of  the  damages  would 
be  most  easy.  Such,  at  least,  was  the  result  of  the 
judgment  of  the  Vice-Chancellor,  who,  while  he  fully 
admitted  that  the  Plaintiff  might  have  filed  his  bill 
immediately  on  coming  of  age,  held,  nevertheless,  that 
such  a  course  was  not  imperative,  but  optional;  in 
other  words,  held  that  a  double  term  of  grace  was  to  be 
allowed  to  a  party  coming  as  a  suitor  into  this  Court: 
first  one  commencing  from  the  instant  when  the  wrong 
was  committed ;  and  afterwards  another,  from  the  time 
when  the  amount  of  that  wrong  became  most  easily 
capable  of  estimation. 

Upon  the  question  of  acquiescence  and  lapse  of  time 
the  following  cases  were  cited:  Tawnsend  v.  Towns* 
end{a)y  Andrew  v.  Wrigley{b\  Chalmer  v.  Bradley  {c\ 
Harrison  v.  Hollins  (rf).  Price  v.  Copner  (^),  fVhalley  v. 

Whalletfj 

(a)  1  Car.  S8.     1  Bro.  C.  C.         (c)  I  J.  4r  W,5\. 
550.  \d)  lSim.4rSt,47U 

{b)  4  Bro.  C.  C.  125.  [e)  1  Sim.  ^  St.  547. 
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WhaUey{a)^     Cholmondeky    v.    Clintm{b)i    Foaer   r. 
Blake,  (c) 

The  general  nature  and  eflTect  of  thie  evidenoe 
adduced  in  support  of  the  various  grounds  of  defence 
set  op  by  the  answer,  may  be  sufficiently  collected  froln 
the  judgment  of  the  Lord  Chancellor. 


188S. 


Tie  Lord  Chancellor. 

Samuel  Bennett^  being  possessed  of  the  moiety  of  an 
tinexpired  term  of  twenty-one  years,  held  under  the 
dean  and  chapter  of  Chester^  in  the  rectory  and  great 
tithes  oi  Shotwick  and  Great  and  Little  Sang/tall,  by  his 
will,  dated  the  13th  of  September  1763,  devised  his 
manor  of  Shotwick^  and  also  his  freehold  estates  of 
inheritatice  at  Great  and  Little  Sanghall  and  elsewhere, 
to  h!ft  wife  for  life,  and  after  her  decease  to  Johrif  the 
eldest  son  of  his  nephew  Samuel  Ncoitt  for  life,  with 
femainder  to  his  issue  in  tail ;  with  a  proviso,  that  after 
the  first  renewal  by  his  trustees  of  the  lease  of  the  said 
great  tithes  at  Shotwickj  the  person  for  the  time  being 
in  possession  of  such  tithes  under  his  will  should  con- 
tinually renew  the  same,  so  that  the  possession  of  the 
same  tithes  should  continue  to  the  parties  for  the  time 
being  possessed  of  his  manor  of  Shotwick ;  and  he  gave 
the  said  tithes  to  the  person  or  persons  for  the  time 
bdng  possessed  of  the  said  manor  under  his  said  will. 

The  testator  died  in  September  1763,  and  his  widow 
thereupon  entered  into  possession,  and  held  the  lease 
(renewing  it  regularly  at  the  proper  periods),  till  the 

month 


ia)3Bligh,l.  O,  S. 
(5)  1  r.  ^Ruts.  107.  4  BRgk,  1. 
0.8. 


(c)  4  Biigh,  140»  O.  S. 


Dee.  16. 


Q2 
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month  of  December  1777t  when  sfaua  died.  Upoa  Jier 
death,  Mr.  John  NevUt^  the  tenant  for  life  in  raoaaiiMkr 
under  the  will,  was  let  into  possessioa  of- the  freehold 
and  leasehold  property,  and  assumed  the  name  of 
Bennett  i  and  he  continued  to  hold  the  fc^friH>ld  .enures, 
and  to  receive  the  rents  and  profits  tbereofi.-.fhwiB  4ie 
year  1777  till  his  death;  but  notiyithitfanijitiig > the :di- 
rection  in  the  will,  and  the  condition  thereby  imposed 
on  him,  to  keep  the  lease  on  foot  by  reiiewiog  it  fioom 
time  to  time,  he  neglected  to  obtain  such  reneyiraLiathe 
year  1784,  and  the  lease  accordingly  es^redpn  jdjK^SOth 
of  November  1798,  about  two  years  before  the  Plaintiff 
Samuel  Neoitt  Bennett^  who  was  bis  eldest  ftfm  aqd  the 
first  tenant  in  tail  in  remainder  of  the  4^yiaed  ^irtatieSf 
attained  the  age  of  twenty-one.  In  the  y^ar  ^l  800^  JMn 
Nevitt  Bennett  and  the  Plaintiff  (who  bad  then  justome 
of  age),  joined  in  suffering  a  common,  pecpyerypf^ 
devised  estates.  In  the  year  ISSO  John  H^xiffrBmn^t 
died,  and  in  18S1  this  suit  wi^  instituted  .by  jM^:$oa  to 
obtain  compensation  out  of  his  fathei^^  peiypQfd  pro- 
perty for  the  loss  he  had  suffered  in  coqsc^yiengft  of  the 
non-renewal  of  the  lease. 


The  answer  set  up  several  defences*  ItdeiMd  that 
the  leases  under  the  dean  and  chapter  were  renewable, 
except  at  the  discretion  of  that  body;  it  all^ped  that 
John  Nevitt  Bennett  had  been  very  desirous  to  have  the 
lease  renewed,  and  had  applied  to  the  jdean  and  chapter, 
who  had  refused ;  that  the  lessee  of  the  other  moiety  of 
the  tithes,  Thomas  Doe^  was  about  the  time  in,  question, 
November  1 784,  incapable  in  mind  and  could  not  sur- 
render, so  that  the  lessors  might  renew;  that  after  Z)o^s 
decease,  which  happened  in  1785,  John  Nexnit  Bennett 
had  applied  in  1791  and  1792  to  have  a  renewal  to  him 
and  Ackerli/j  Doe's  representative,  but  bad  met  with  a 
refusal;  that  the  Plaintiff  had,  before  his  father's  death, 

possession 
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pCNMMioti  of  a  copy  of  tfife  will  of  Samuel  Benndt^  arid        igjj. 
iHMlt'ttiit^e  known  of  the  lease ;  and,  lastly,  that  he  had 
aoqtiieiR^ed  in  the  non-renewal. 

•^"liiaef  Mn^  joined,  a  number  of  witnesses  were  ex- 
akiiri^  aiid  Wvieral  lettiars  were  given  in  evidence;  and 
riifi»^6f  JCifyiMtoA  'that  the  defences  have  not  been  sup- 
ported'b^T  the  evidence;  that  the  proof,  on  the  contrary, 
go^  in  mtMt  particulars  to  rebut  the  defences,  and  that, 
ll»'Miie^iht8f'wlieri  there  is  no  evidence  either  way, 
thd^biittlilMr  of  proof  lay  upon  the  Defendants. 


;    ..^.•;    I't        il 


'  Th6  ttfiMilt  of  the  evidence  as  to  the  right  of  renewal 
Isi^HliBft  ttre^dfapter  never,  at  the  period  in  question,  re- 
1tebd<%^i^eiPe^,  presided  appUcation  was  made,  or  the 
kaiii6<i'^Uoft -Ms  renewal  within  six  months  after  the  ex- 
{Aritf dU  'oF  llie  seventh  year ;  but  that,  if  this  period 
w^'WffiMd  to  elapse,  the  tithes  would  be  taken  into 
ibe'htfdda  of  the  chapter  or  let  toothers.     But  that 
body^i^'pettrB  more  recently  to  have  refused  renewals  if 
the  le^Mes  ^iiHo#ed  the  seventh  year  to  expire,  being  de- 
sirous of  obtaining  possession,  and  leasing  to  members  of 
their  own  body,  or  to  trustees  for  them.     A  concurrent 
kkse-liad -accordingly  been  granted  in  1795,  on  the  sup- 
pcMckNI  that  the  one  in  question  not  having  been  re- 
B^l^MTVi^  ihust,  of  course,  expire  in  1798.     It  is  plain, 
riiat  this  is  all  quite  consistent  with  the  case  of  the 
Flafattff'lbat  yMin  Neoitt  Bennett  had  allowed  the  lease 
to-expfre^  trtid  inconsistent  with  the  Defendant's  state- 
r  iBMtoimhatbe  eould  not  have  obtained  a  renewal. 

'  )  ^^Tbe}^  belti^  then  no  evidence  whatever  of  a  refusal 
td  M^JIeW,  miiless  the  letter,  which  is  without  a  date,  can 
be  called  evidence;  a  letter,  which  is  after  allof  equivo- 

•  oil  Idpbrt,-  and  if  not  relating  to  the  earlier  period, 
''**-^>     v^»i^-  Q  3  proves 


CASES  IN  CHANCERY. 

proveB  nothing  at  all;  the  next  question  isi  a«  to  the 
alleged  incapacity  of  Thomas  Doe.  Several  persons 
speak  of  that  individual  as  of  eccentric  habits ;  so  fiur 
th^  swear  to  facts,  and  they  add,  what  is  their  belief  or 
opinion  merely,  that  he  was.  of  unsound  mind»  But  if 
the  proof  were  much  more  conclusive,  it  is  wanting  in 
precise  reference  to  the  period  in  question;  and  there  is 
evidence  on  the  part  of  the  Plaintiff  which  shews,  that 
John  NevUt  Bennett  never  thought  of  setting  up  the 
insanity  of  his  companion  in  the  lease  as  the  reason  of 
his  having  failed  to  obtain  a  renewal :  nay,  there  is  evi« 
dence  that  he  did  not  allege  his  failure  at  all,  or  pre- 
tend that  he  ever  had  attempted  to  obtain  it.  The 
result  of  the  examination  and  cross-examination  of  the 
witnesses  on  this  point  is,  either  that  he  had  intended  to 
let  the  lease  run  out,  in  order  to  benefit  his  daughters 
at  the  expense  of  his  son ;  or,  that  having  through  his 
n^igence  suffered  the  time  to  pass  within  which  he 
might  have  renewed,  he  contented  himself  with  the  re- 
flection, that  the  son  only  would  be  injured,  who,  he 
said,  had  enough,  and  that  it  would  be  the  better  for 
the  daughters ;  but  that,  whichever  of  these  suppositions 
we  adopt,  he,  at  any  rate,  did  state  bis  own  n^lect  as 
the  cause  of  the  non^renewal,  and  blamed  himself, 
though  slightlj^,  accordingly.  As  for  the  letter  of  the 
29th  of  November  1784,  it  is  of  most  ambiguous  mean- 
ing, and  may  just  as  well  fit  a  supposition,  that  John 
Nevitt  Bennett  was  refusing  to  renew  upon  the  ordinary 
terms,  as  that  he  was  making  application  and  found 
obstacles  in  his  way  from  Doe^s  supposed  incapacity. 
Taken  as  it  stands,  nothing  whatever  is  proved  by  it. 
But  it  seems  rather  less  probable  that  Doe's  situation 
should  be  alluded  to,  than  any  more  usual  ground  of 
difference* 


But, 
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Baty  according  to  the  case  of  CdlegrMe  v.  ManlMf  {a\ 
it  wouM  haTe  been  of  little  importance  to  the  ultimate 
decision  of  this  case^  although  the  Defendants  had  suc- 
ceeded in  shewing  that  John  Nevitt  Bennett  could  not 
obtain  a  renewal^  provided  there  had  been  a  renewal 
afterwards  obtained ;  and  by  parity  of  reason,  to  the 
question  of  ordering  an  inquiry  into  the  damage  sua* 
tained  it  would  have  been  of  no  importance,  inasmuch 
as  that  damage  would  be  measured  by  the  possibility  of 
afterwards  getting  a  renewal  if  Samuel  Neoitt  Bennett 
fiiiled.  The  Court  there  held,  that  whether  the  tenant 
for  life  could  or  could  not  obtain  the  renewal,  still  he 
had  no  rij^t  to  the  portion  of  the  rents  and  profits 
destined,  by  the  condition  under  which  he  enjoyed  the 
estate^  to  defray  the  expense  of  renewing. 


That  the  Plaintiff  knew  of  the  will  by  having  a  cppy 
or  otherwise,  or  that  he  knew  of  the  lease  and  its  ex* 
pirotfon,  there  is  no  evidence  at  all.  This  is  clearly  not 
a  case  to  which  constructive  notice,  as  by  joining  in 
malting  a  tenant  to  the  pnecipe  when  the  recovery  was 
suffered,  can  be  applied  without  straining  the  prin- 
ciples of  this  Court  with  regard  to  notice  to  a  use 
for  which  they  never  were  designed.  The  probability 
is  suggested  of  the  Plaintiff^  who  was  serving  his  ap- 
prenticeship at  Chester^  four  miles  off,  being  aware  of 
his  lather  having  the  tithes  down  to  1 798  and  no  longer* 
This  is  far  from  an  inevitable  conclusion;  but  if  it 
were  true,  does  it  follow  that  he  knew  not  only  of  his 
fi^her's  having  had  the  tithes,  or  ceasing  to  have 
them,  but  of  his  having  been  lessee  under  the  dean 
and  chapter,  and  his  having  intended  to  renew  his 
lease?  The  allegation  of  the  bill,  that  he  knew  nothing 
of  the  lease  and  neglect  to  renew  uU  his  father's  death, 

is 

{a)  6  Mad,  72.     8  Ruu.  838. 
Q  4 
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is  wdl  pleaded  for  the  puqK>ae8  of  the  suit;  and  if  the 
defendant  had  either  proved  the  affimative  of  that  nega- 
tive issue,  or  given  evidence  (of  which  there  is  not  a 
tittle),  to  support  his  opposite  and  contradictory  aver- 
ment, that  the  Plaintiff  knew  of  the  will,  tlien  he  would 
have  stood  on  better  ground.  Nor  do  I  consider  that 
any  thing  material  turns  upon  the  Plaintiff  not  having 
denied  in  his  statement  that  he  knew  of  the  will ;  his 
knowledge  of  which  could  only  be  important  as  nega- 
tiving his  averment,  that  he  had  no  notice  of  the  lease 
and  non- renewal. 

Having  gone  through  the  evidence,  the  case  is  very 
nearly  at  an  end.  For  it  can  never  be  maintained  that 
the  acquiescence  of  a  party,  under  ignorance  of  his  rights, 
operates  as  a  waiver  of  any  claim,  or  as  a  confirmation 
of  any  thing  done  against  him.  Neither  can  it  be  seri- 
ously contended  that  the  proof  of  ignorance,  or  want  of 
notice,  lies  on  the  party  against  whom  such  acquiescence 
is  alleged :  and,  therefore,  nothing  remains  to  be  con- 
sidered but  the  argument,  tliat  by  the  mere  lapse  of  time 
after  the  Plaintiff  attained  his  full  age,  he  is  barred  of 
his  remedy.  As  no  laches  after  tiie  death  of  the  tenant 
for  life  can  be  imputed  to  him,  they  who  set  up  this  as  a 
bar,  must  rely  upon  the  assumption,  that  the  doors  of 
this  Court  were  open  to  him  during  the  subsistence  of 
•his  father^s  life  estate. 

Now,  first,  as  a  defence  by  a  trustee,  this  bar  cannot 
be  set  up;  and  no  more  in  the  case  of  the  trustee  of  an 
equity,  than  of  any  other  trustee.  The  ground  of  the 
present  application  to  the  jurisdiction  is,  that  the  rents 
and  profits  of  the  estate,  the  tithes  in  J.  N,  Bennetts 
hands,  were  the  property  of  the  remainder-man  his  son ; 
that  part,  namely,  which  should  have  gone  to  pay  the 
fine  for  renewal  and  other  expenoes  attending  it,  that 

part. 
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psrt,  the  pajk^  of  which  for  those  charges  WM  the       IBS^ 
condkion  under  which  he  enjoyed  the  residue. 

Upon  this  point  many  cases  have  been  cited,  which 
bate  no  application  to  the  qoestioD.  In  all  of  them 
the  act  which  constituted  the  wrong,  or  created  the 
equity  was  complete;  the  cause  of  action  or  suit 
bad  acorued,  and  the  party  out  of  actual  possession 
having  his  remedy  open  to  him  at  any  instant  of  the 
time^  the  possession  was  equally  adverse^  as  againal  him 
and  against  the  owner  of  the  particular  estate*  Here, 
however,  the  case  is  altogether  otherwise.  The  quantum 
of  damages  could  not  be  ascertained  till  the  tenant  for 
lifii  died ;  because^  till  then  it  was  impossible  to  know 
what  would  be  the  residue  unexpended  of  tlie  lease;  and 
the  present  proceeding  could  not  have  been  instituted. 
The  suit,  if  instituted  in  John  Neoiit  Bennetfs  life^  could 
only  be  brought  either  irom  an  apprehension  that  he  was 
about  to  suffer  the  lease  to  expire,  and  then  tlie  Gonrt^ 
upon  reasonable  grounds  being  shewn  by  the  threats  or 
aets  of  the  tenant  for  life,  might  have  granted  a  receiver, 
in  order  to  provide  a  fund  for  renewal^  and  might  pos- 
sibly hove  compelled  him  to  renew ;  or,  if  he  had  already 
suffered  the  lease  to  expire,  the  application  might  have 
been  granted  on  that  default  for  a  receiver;  though  in 
suoh>  a  case  it  could  only  have  been  to  provide  a  fund 
for  compensation.  But  neither  of  those  suits  is  this  suit 
The  not  having  brought  the  former  suit  indeed,  goes  for 
nothing;  because  the  non-renewal  had  taken  place  in 

1784,  and  even  the  residue  of  fourteen  years  had  expired 

luring  the  Plaintiff's  in&ncy. 

.  His  not  bringing  that  suit  then  would  be  nothing  to 
tk  present  purpose;  both  because  he  was  an  ia&nt 
diring  the  whole  period  when  he  could  have  brought  it, 
am  because^  though  he  had  been  of  age,  it  was  a  pro- 
ceeing  pointed  to  a  remedy  of  a  wholly  different  kind. 

>^-r 
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I88S.  After  he  became  of  age,  and  after  the  lease  had  expired, 
his  suit  would  have  been  different  from  the  present  pn> 
ceeding.  It  may  further  be  observed,  that  such  a  suit 
would  have  been  very  different  from  any  other  of  which 
we  have  experience  in  this  Court.  As  there  was  no 
probability  of  renewal,  the  Plaintiff  must  have  sued 
finr  a  compensation,  the  amount  of  which  could  not  be 
estimated, — for  damages  which  could  not  in  any  ordinary 
or  known  course  of  proceedings  be  assessed.  A  calcu- 
lation of  the  value  of  the  life  on  the  estate  must  have 
been  made,  and  according  as  that  estimate  made  it 
expire  sooner  or  later  in  the  seven  years,  more  or  less 
must  have  been  added  to  the  fourteen ;  then  the  present 
value  must  have  been  taken  of  that  sum  deferred  to  the 
period  of  the  calculated  death ;  and  after  an  amount 
should  thus  have  been  obtained,  the  party  called  upon 
to  pay  it,  might  by  living  far  beyond  the  calculation, 
have  shewn  to  demonstration  that  he  had  paid  too  much. 
It  may  safely  be  asserted,  that  calculations  of  this  kind 
are  never  resorted  to  by  courts  of  justice,  unless  when 
die  events  have  been  such  as  to  prevent  the  possi- 
bili^  of  the  fact  falsifying  the  estimate.  But  if  the 
miitor  should  only  for  the  present  be  allowed  what  he 
might  be  said  to  have  a  right  to  at  the  last,  viz.,  the 
fourteen  years,  still  the  period  at  which  he  should  receive 
it  must  be  taken  into  the  accountand  affect  the  calculation, 
and  besides,  he  must  be  told  to  depart  and  come  again 
for  the  residue  of  his  remedy,  when  the  tenant  for  life 
should  really  die. 

Surely  it  is  not  upon  the  suggestion  of  such  a  pre 
ceeding  as  this  having  been  open  to  the  party,  that  ^e 
are  to  hold  him  barred  by  laches  of  his  present  remecy, 
clearly  defined  and  well  known,  and  easily  and  constaiily 
administered;  a  remedy,  in  truth,  of  a  different  knd 
from  that  which  he  is  blamed  for  not  seeking  earlie? 

Decree  affiiued. 
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isas. 


WRAY  V.  HUTCHINSON.  ^!t. 

L.C. 

^p^»>  18S4 

^I^HE  Plaintiff  and  Defendant  had  entered  into  a  part-    Kov.  i7.  si. 

nership  for  a  term  of  twenty-one  years  as  surgeons  ^  pii^ntjff 
and  apothecaries*     The  bill  prayed  a  dissolution  of  the  may  by 
partnership  upon  the  alleged  ground  of  misconduct  on  introduce  new 
the  part  of  the  Defendant  in  the  partnership  concerns,  mattorwhich 
After  the  Defendant  had  answered  the  original  bill,  the  to  filins  the 
Plaintiff  amended  his  bill,  introducing  at  great  length,  ?fg!d£^^^'' 
and  with  much  minuteness  of  detail,  additional  matter  fortify  hit 
of  complaint  against  the  Defendant.    The  Defendant  ^JTnoHnU't. 
put  in  an  answer  to  the  amended  bill,  in  which  he  stated,  duce  new 

ni&tter  which 
at  equal  length,  matter  of  justification  against  the  new  occurred  sub- 
complaints,^  and  concluded  his  answer,  by  stating  that  !?^"fr^^  *? 
the  new  matter,  alleged  in  the  amended  bill,  referred  to  the  original 
transactions  which  had  taken  place  subsequently  to  the  juppi^J^tol" 
filing  of  the  original  bill,  and  he  insisted  upon  the  same  bill;  and  the 
advantage  with  respect  to  that  objection,  as  if  he  had  having  in  his 

demurred  or  pleaded  thereto.     The  Plaintiff  replied  to  an««^CT  to  the 

amended  bill 
the  answers,  and  evidence  of  great  length  was  entered  stated  this 

into  on  both  sides,  with  respect  to  the  whole  matter  of  objection  to 

'  ^  the  new  mat* 

the  original  and  amended  bills.  ter,  and  in^ 

sisted  upon 

the  same  ad* 

After  the  bills  and  answers  had  been  opened  by  Mr.  vantage  as  if 

fVk  6'i  Z.  Keene  on  the  part  of  the  Plaintiff,  and  by  Mr.  purred  or 

Bichner  pleaded  there- 
to, and  the 
Plaintiff  not  being  able  to  support  his  case  upon  the  evidence  which  referred  to  the 
allegations  of  the  original  bill,  the  bill  was  dismissed  with  costs. 

Where  a  bill  contains  scandalous  imputations  on  the  character  of  the  Defendant, 
the  Defendant  will  not  subject  himself  to  the  payment  of  costs  bj  answering  such 
imputations,  although  he  objects  at  the  same  time  to  the  introducUon  of  the  matters 
so  answered  on  the  ground  of  irregularity  in  point  of  pleading. 

The  Court  will  not  decree  a  dissolution  of  partnership,  unless  it  be  shewn  that 
the  Defendant  has  substantially  failed  in  the  performance  of  his  part  of  the  partner- 
ship agreement;  it  is  not  the  office  of  a  court  of  equity  to  enter  into  the  consider- 
ation of  mere  partnership  squabbles; 
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1%^.       Bkhner  on  the  part  of  the  Defendant,  and  after  the 
^^J^^*^     PfaratlfPs  ease  had  been  stated   by  Mr.  Kindenlet/j 
V.  evidence  was  proposed  to  be  read  in  support  of  the 

HtrfekiNWir-  all^ations  contained  m  the  amended  bill; 

"•.■■■•' 

'  Mr.  Bicherstdh^  on  the  part  of  the  Defendant,  ob- 
jedted  that  no  evidence  was  admissible  except  as  to 
matter  which  had  occurred  prior  to  filing  the  original 
bffl.  Matter,  Vhich  had  occurred  subsequently  to  the 
filing  of  the  original  bill,  should  have  been  brought 
b^re  the  Court  by «  supplemental  bill,  and  not  by  way 
oF^mendment  to  the  original  bill. 

Mr.  Kindersley  admitted  that  matter  which  bad  oc- 
curred subsequently  to  the  filing  of  the  original  bill,  was 
{R^perly  the  subject  of  a  supplemental  bill ;  bat  he 
contetided  that  the  Defendant  had,  by  answering  the 
Bftnended  bill,  waived  the  irregularity,  and  coald  not 
now  take  the  objection  at  the  hearing:  Rtdesdid^s  Trea^ 
tise  on  Pleading,  (a)  In  The  Archbishop  of  York  v. 
Stapleton  {b\  Lord  Hardwicke  after  stating  the  rule  that 
ibn  Plaintiff  eould  not  properly  amend  his  original  bill 
by  introducing  new  matter  which  bad  arisen  aonoe  the 
original  bill,  but  ought  to  have  brought  a  supplemental 
bill,  adds,  *^  but  then  the  Defendants  should  have  taken 
ftdvantage  of  this  defect  in  form  by  a  demurrer,  and  it 
w^too  late  to  make  the  oligection  after  they  have  an- 
sw«nped.'^ 

Mr.  Bickersteth  replied  that  in  the  case  referred  to 
the  Defendants  were  held  to  have  waived  the  objection 
bMMse  they  merely  answered  without  resorting  to 
themselves  the  same  right  of  taking  the  objection  at  the 
hearing  as  if  they  had  pleaded  or  demurred.     Here  the 

Defendant 
(a)  p.  S90.  4th  edit  (h)  9  Atk.  lis. 
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Dafendant  had  expressly  taken   the  objection  in  hn        1M9{ 
answer,  and  had  insisted  upon  the  same  benefit  as  if.  he 

had  put  in  a  plea  or  demurrer*  v. 

HvTcwifiovi 

.'      *  •  •  ■ 

The  Master  ^the  Rolls  allowed  the  objection,  and 
directed  tli^  Plaintiff's  counsel  to  confine  tbemselv^  to 
llie,«vid^iioe  in  support  of  the  original  bilL  The  Plainer 
tiff  iiad  insisted  upon  his  title  to  the  relief  prayed,  ip 
respect  of  the,  statements  in  the  original  bill,  and 
oltboHgh  he  might  have  fortified  his  title  to  the  relief 
prayed  by  introducing  in  the  amended  bill  new  matter 
which  had  taken  place  prior  to  filing  the  original  bijOi^ 
he  could  not  have  the  benefit  of  new  &cts  without  a 
sopplesieotal  bill. 

Uppn  this  decision  the  Plaintiff's  counsel  admitted 
that;  tbey  could  not  sustain  the  Plaintiflfs  title  to  the 
relief  i^yed,  and  that  his  bill  must  be  dismissed ;  the 
onljt^.  raaaining  question,  therefore,  was  as  to  the  posts 
of  (he  suit 

For  the  Plaintiff  it  was  insisted,  that  as  the  Defend- 
ant bad  unneoessarily  and  wantonly  entered  into  an 
ehhorate  answer  to  all  the  allegations  in  the  amended 
biU»  thereby  indncing  the  Plaintiff  to  go  into  expensive 
evidence  under  the  belief  that  the  Defendant  was  ready 
to  meet  die  case  upon  the  merits,  whereas  the  Defendant 
now  insisted  upon  the  irregularity  in  point  of  ibrm,^  it 
would  be  unjust  that  the  Plaintiff  should  be  visited  with 
the  whole  costs  of  the  suit. 

.  On-  the  other  side  it  was  argued  that,  as  the  Defimd- 
ant badexpressly  taken  his  objection  to  the  irregularity  by 
hia  answer,  and  insisted  upon  the  same  advantage  which 
he  woold  have  obtained  by  plea  or  demurrer,  the  Plain- 
ha4  no  pretence  for  saying  that  he  was  taken  by 

surprise; 
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1888.        mrprise;  and  as  to  the  answer  made  by  the  Defendant 
to  the  allegations  in  the  amended  bill,  that  amended  bill 
teemed  with  aspersions  upon  the  Defendant's  character, 
HuTCHiifsoic.  ^^  j^  ^^  jyg^  ^^^  jj^  Defendant  should  be  allowed 

the  opportunity  of  clearing  his  character  upon  oath 
against  the  calumnies  cast  upon  it  by  the  bill,  at  the 
same  time  that  he  reserved  to  himself  all  the  advantage 
which  he  would  have  derived  from  a  plea  or  demurrer, 
bad  he  thought  proper  to  plead  or  demur. 

The  Master  ^  the  Rolls  said,  he  was  at  first  dis- 
posed to  dismiss  the  bill  without  costs,  upon  the  ground 
that  the  Defiandant  ought  to  have  rendered  the  ex- 
pensive evidence  unnecessary  by  putting  in  a  demurrer 
or  plea  to  the  amended  bill,  but  looking  to  the  con- 
doding  passage  of  the  Defendant's  answer,  in  which  he 
had  stated  his  objection  to  the  amended  bill  by  reason 
of  the  introduction  of  subsequent  matter,  and  had 
insifted  upon  the  same  advantage  as  he  would  have 
obtained  by  demurrer  or  plea,  and  considering  further 
that,  as  the  bill  was  loaded  with  scandalous  matter,  it 
was  not  unreasonable  that  the  Defendant  should  reply 
to  such  scandalous  matter,  though  he  objected  to  it, 
as  irr^;ular  in  point  of  pleading,  he  was  of  opinion 
that  the  Plaintiff  had  incurred  the  extraordinary  ex- 
pense of  evidence  in  his  own  wrong,  and  that  the  bill 
nust,  therefore,  be  dismissed  with  full  costs*  His 
Honor  further  observed,  that  upon  the  opening  of  the 
pleadings  he  had  doubted  whether  the  Plaintiff  had 
stated  a  case  which  entitled  him  to  a  dissolution  of  the 
partnership,  for  although  a  partnership  would  be  dis- 
solved in  equity  if  a  Defendant  had  substantially  fiuled 
in  the  performance  of  his  part  of  the  agreement,  yet  it 
was  not  the  office  of  a  court  of  equity  to  enter  into 
a  consideration  of  mere  partnership  squabbles* 


The 
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The  Plaintiff  having  appealed  to  the  Lord  Chancellor 
from  his  Honor's  decision,  it  was  agreed  between  the 
parties  that  the  preliminary  question  upon  the  point 
of  pleading  should  be  first  argued  and  disposed  of^ 
as  the  decision  x)f  the  Court  upon  tliat  point  might 
render  it  unnecessary  to  go  into  any  discussion  of  the 
merits. 


18S4. 


Wb4Y 

V. 

HuTCHiiriov. 

1S34. 
Kov.  17.  SI. 


Sir  C.  Wetherellf  Mr.  KindersUy,  Mr.  Wigramf  and 
Mr.  W.  a  L.  Keenej  for  the  Plaintiff. 

The  principles  upon  which  the  judgment  of  the  late 
Master  of  the  Rolls  proceedied  in  this  case  are  founded 
in  error,  and  are  directly  at  variance  with  all  autho- 
ri^.  The  language  of  Lord  BedesdaJe  upon  this  subject 
is  clear  and  express.  Speaking  of  the  defences  which 
may  be  made  by  demurrer,  his  Lordship  says,  ^^  If  an 
irr^ularity  arises  in  any  alteration  of  a  bill  by  way  of 
amendment,  it  may  also  be  taken  advantage  of  by  de- 
murrer. As  if  a  Plaintiff  amends  his  bill,  and  states  a 
matter  arisen  subsequent  to  the  filing  of  the  bill,  which 
consequently  ought  to  be  the  subject  of  a  supplemental 
bill  or  bill  of  revivor.  But  if  a  matter  arisen  subsequent 
to  the  filing  of  the  bill,  and  properly  the  subject  of  a  sup- 
plemental bill,  is  stated  by  amendment,  and  the  Defend- 
ant answers  the  amended  bill,  it  is  too  late  to  object  to 
the  irregularity  at  the  hearing."  And  the  origin  of  this 
distinction  is  to  be  found  in  the  observation  added  by 
his  Lordship,  that,  <<  as  the  practice  of  introducing  by 
supplemental  bill  matter  arisen  subsequent  to  the  in- 
stitution of  a  suit,  has  been  established  merely  to  pre- 
serve order  in  the  pleadings,  the  reason  on  which  it  is 
founded  ceases  when  all  the  proceedings  to  obtain  the 
judgment  of  the  Court  have  been  had  without  any  in- 
convenience arising  from  the  irregularity.''  {a)    In  the 

corre- 

(a)  Redetd,  «m  Pleadings  S07. 4th  edit. 
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1834.        corresponding  passage  which  treats  of  the  various  de- 

-   '~         fences  that  may  be  made  by  way  of  plea,  the  same 

o.  doctrine  is  laid  down  in  equally  express  terms.     **  If  a 

Hutchinson,   j^jji  j^  amended  by  stating  a  matter  arisen  subsequent  to 

the  filing  of  the  bill,  and  which  consequently  ought  to 
have  been  the  subject  of  a  supplemental  bill,  advantage 
may  be  taken  of  the  irregularity  by  way  of  plea,  if  it 
does  not  sufficiently  appear  on  the  bill  to  found  a  de- 
murrer; but  if  the  Defendant  answers,  he  waives  the 
objection  to  the  irregularity,  and  cannot  make  it  at  the 
hearing."  (a)  The  case  of  The  Archbishop  of  York  v. 
Stapleton  {b)  is  a  direct  authority  for  the  same  doctrine, 
which  is  also  strongly  supported  by  the  language  of  Sir 
Thomas  Plumer  in  Knight  v.  Malthem.  (c)  The  rule 
requiring  subsequent  matter  to  be  introduced  upon  the 
record,  not  by  amendment  but  by  a  supplemental  bill, 
was  established  to  preserve  regularity  in  the  pleadings, 
and  solely  for  the  convenience  of  Defendants:  if,  there- 
fore, a  Defendant  chuses  notwithstanding  to  answer  the 
amendments  and  allow  the  suit  to  proceed  to  a  hearing, 
he  will  not  be  then  permitted  to  turn  round  and  rely 
upon  an  irregularity  which  is  one  of  mere  form,  and 
which  by  his  own  conduct  he  has  waived.  In  this 
respect  the  objection  stands  on  the  same  footing  with 
that  of  multifariousness,  an  objection  which  can  never 
be  successfully. taken  at  the  hearing. 

Sir  Edward  Sugden,   Mr.  Knight,    Mr.  Cooper^   and 
Mr.  Bichner,  for  the  Defendant. 

Neither  the  passages  cited   from   Lord  Medesdale^s 
treatise,  nor  the  observations  of  Lord  Hardwicke  in 
The  Archbishop  of  York  v.  Stapleton^  have  any  applica- 
tion ;  for  they  refer  exclusively  to  cases  where  the  ob- 
jection 

(a)  Redesd.  on  Pleading^  290.  {b)  %Atk,  136. 

4th  edit.  \c)  1  Mad.  566. 
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jection  has  been  tnkeiii  not  as  here  by  the  answer  itself,  1854. 
bat  after  the  answer,  when  the  suit  has  come  to  a 
hearing.  Knight  v.  Matthews  is  equally  inapplicable; 
for  there  the  subsequent  matters,  introduced  by  amend-  Hdtchinsok. 
ment,  had  been  first  put  on  the  record  by  the  Defend- 
ant himself  m  his  answer,  from  which  the  Plaintiff 
afterwards  imported  them  into  the  statements  of  his  own 
bill;  and,  of  course,  an  objection  founded  on  an  amend* 
ment  of  that  nature  could  not  lie  in  the  Defendant's 
month.  It  is  perfectly  clear,  besides,  that  the  Plaintiff 
could  obtain  no  other  relief  at  the  hearing,  than  that  to 
which  he  was  entitled  at  the  time  when  he  filed  his 
original  bill.  In  Vere  v.  Glynn  (a),  Lord  Bathurst,  in 
answer  to  a  remark,  that  amending  a  bill  put  the  original 
bill  out  of  Court,  and  the  proceedings  were  then  on  the 
amended  bill,  observed,  **  This'  cannot  be ;  for  the 
original  and  amended  bill  are  but  one  record :  the  time 
of  filing  the  original  bill  is  not  altered,  and  it  is  only 
amended  and  written  on; — amended  by  virtue  of  an 
order  dated  on  a  day  specified.  A  bill  of  supplement 
is  a  distinct  record."  These  principles,  which  were 
recognised  and  acted  upon  in  Barfield  v.  Kelfy{b\ 
receive  a  further  illustration  from  the  converse  rule, 
that  new  matter,  which  is  not  subsequent  in  point  of 
time  to  the  filing  of  the  original  bill,  can  only  be  intro- 
duced by  amendment,  and  not  by  supplemental  bill: 
Colclough  V.  Evans,  {c) 

Sir  John  Leach  never  meant  in  deciding  this  case  to 
controvert  the  general  proposition  laid  down  by  Lord 
Hardmcke  and  Lord  RedesdaU:  on  the  contrary,  he 
fully  admitted  it;  but  then,  at  the  end  of  this  answer,  he 
found  a  passage,  stating  that  the  new  matter  in  the 

amended 

(fl)  2  Dkk.  441.  (c)  4  Sim,  76. 

{b)  4  Ru»*.  :i5S, 

Vol.  II.  R 
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1831.  amended  bill  related  to  transactions  which  had  taken 
place  subsequently  to  the  filing  of  the  original  bill,  and 
of'  insisting  on  the  same  advantage  with  respect  to  that 
HiTTCHiNsoN.  objection  as  if  the  Defendant  had  demurred  or  pleaded 
thereto;  a  circumstance  which  his  Honor  considered  ma- 
terially to  distinguish  the  present  case.  It  was,  indeed, 
quite  impossible  to  demur  to  the  amended  bill;  for  though 
much  of  the  new  matter  introduced  into  it  by  way  of 
amendment  was  posterior  in  point  of  time  to  the  filing 
of  the  original  bill,  the  Plaintiff  has,  in  inserting  such 
matter,  studiously  avoided  all  reference  to  the  dates  of 
the  transactions :  and  it  was  equally  impossible  to  plead 
to  it  successfully,  for  the  original  and  the  new  matter 
are,  in  the  statement,  so  artfully  interwoven  and  mixed 
up  together,  that  no  pleader,  however  skilful,  could  have 
framed  a  plea,  founded  upon  that  objection,  which  would 
not  have  covered  too  much,  and  have^  consequently, 
over-ruled  itself.  The  Defendant,  therefore,  had  no 
alternative  lefl  him  but  to  answer;  and  that  course  was 
especially  incumbent  on  him,  in  order  that  he  might 
have  an  opportunity  of  meeting  and  repelling  seriatim 
upon  oath  the  many  malicious  and  slanderous  allegations 
which  the  Plaintifi*  has  thought  fit  to  put  on  the  record 
in  support  of  his  case. 

Sir  C.  Wetherelli  in  reply. 


Nov.  SI.  "^f^^  Lord  Chancellor  made  an  order  dismissing 

the  appeal. 
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NALDER  V.  HAWKINS.  isss. 

iVbo.  14.  19. 

^T^HIS  was  a  motion,  on  behalf  of  the  Defendants,  that  Where  a  bill 
-*•    Henry  Browne,  as  next  friend  of  the  infant  Plain-  o^i^^f^Jf* 
dfls,  might  be  restrained  from  further  proceedings  in  the  infants,  under 
suit;  and  that  an  inquiry  might  be  directed,  whether  it  raising  a 
would  be  for  the  benefit  of  the  Plaintifis,  that  the  suit  «*J?n«  «"»: 
should  be  further  prosecuted ;  and  if  the  Master  should  the  mo^^ 
be  of  opinion  in  the  affirmative^  then  that  he  might  ? •    j^?^ 
appoint  some  other  proper  person  as  the  next  friend  of  Court  will 
the  infants,  to  have  the  conduct  of  the  suit  in  the  place  qJJi^^^hethcf 

of  the  said  Hemy  Browne.  the  suit  is  for 

the  benefit  of 
the  infants. 

The  Vice-Chancellor  had  refused  the  application,  with  and  if  so, 

whether  such 
costs.  next  friend  is 

a  proper 
person  to  con* 
The  bill  was  filed  in  January  1833,  on  behalf  of  the  duct  it,  or 

four  infant  daughters  and  only  children  of  John  Nalder,  ^^^^ 

by  Hemy  Browne,  as  their  next  friend,  against  the  two  proper  person 

persons  who  were  appointed  trustees  and  executors  under  ^int^^ext 

John  Naldet's  will,  and   against  Elizabeth  Nalder  hb  iHend  in  his 

olace 
widow.   It  stated  the  will  of  John  Nalder,  which  was  duly 

attested,  and  which,  after  giving  a  rent-charge  of  70/.  a 
year  in  lieu  of  dower,  as  also  a  pecuniary  legacy,  and  a 
life  interest  in  his  household  furniture  and  effects  to  his 
widow,  devised  and  bequeathed  his  real  estate,  and  his  re- 
siduary personal  property,  to  the  Defendants,  the  trustees 
(whom  he  also  appointed  his  executors),  for  the  absolute 
benefit  of  his  four  infant  daughters,  equally,  with  a  power 
to  apply  the  interest  of  their  respective  shares  towards  their 
maintenance  during  their  minority;  and  it  appcHnted  his 
said  trustees  jointly  with  his  widow  to  the  guardianship 
of  the  children.     The  bill  stated  that  the  Plaintiffi  were 

R  2  of 


Nalder 

r. 
Ha  VEINS. 
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of  the  ages  of  eleven,  seven,  and  three  years,  and  nine 
months,  respectively.  It  char^ged  that  the  will  had  been 
proved  by  the  widow  and  one  of  the  executors  only, 
Thomas  Hcractins ;  that  Waldnm,  the  other  executor  and 
trustee,  resided  at  a  considerable  distance  from  the  testa- 
tor's property,  and  did  not  intend  to  interfere  actively  in 
the  administration  of  the  trust ;  that  his  co-executor  and 
co-trustee,  HaetokinSy  was  in  narrow  and  limited  circum- 
stances; and  that  the  interests  of  the  Plaintiffs  would  be 
endangered,  if  any  considerable  part  of  the  testator's  pro- 
perty were  allowed  to  come  into  his  hands ;  that  the  widow 
was  bound,  but  had  refused  to  elect  between  her  dower  at 
common  law  and  the  benefits  given  her  by  the  will ;  that 
the  Defendants  pretended  that,  shortly  previous  to  his 
death,  the  testator  had  entered  into  some  agreement  for 
letting  on  lease  the  whole,  or  a  large  portion  of  his  free- 
hold lands,  and  they  threatened  to  carry  that  agreement 
into  effect;  but  that  if  such  agreement  had  ever  been 
entered  into  bv  the  testator,  he  was  not  at  the  time  com- 
petent  to  transact  business. 


The  bill  prayed  that  the  testator's  will  might  he 
established,  and  the  trusts  thereof  carried  into  effect ; 
that  the  usual  accounts  of  his  debts,  and  funeral  and 
testamentary  expenses,  and  also  of  his  personal  estate, 
and  of  the  rents  and  profits  of  his  real  estates  might 
be  taken,  and,  if  necessary,  part  of  such  real  estate 
might  be  sold  to  satisfy  his  debts;  that  the  Defendant 
the  widow  might  elect  between  her  right  to  dower  at 
common  law  and  the  benefits  given  her  by  the  will ;  that 
an  allowance  might  be  made  for  the  maintenance  of 
the  Plainti£& ;  that  a  receiver  might  be  appointed  of  the 
outstanding  personalty  and  of  the  rents  and  profits  of 
the  real  estate ;  and  that  the  Defendants,  the  executors 
and  trustees,  might  be  restrained  from  getting  in  such 
outstanding  personalty  and  collecting  such  rents. 

The 
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The  affidavits,  made  by  the  different  Defendants  in 
support  of  the  motion,  positively  denied  all  the  charges 
in  the  bill,  with  respect  to  the  trust  funds  being  in 
danger,  the  straitened  circumstances  of  one  of  the  trus- 
tees, tlie  intention  imputed  to  the  other  not  to  act,  and 
the  testator's  alleged  incompetency  to  enter  into  the 
agreement.  *  The  widow,  also,  in  her  affidavit  stated, 
that  she  had  elected  to  take  under  the  will.  It  further 
appeared  from  the  affidavits,  that  the  testator's  real 
estate  might  be  worth,  in  the  whole^  between  700/.  and 
800/.  a  year;  that  the  trustees  had  agreed  to  let  the 
principal  part  of  it,  exclusive  of  the  mansion  house 
and  adjoining  fields,  for  a  period  of  ten  years,  at  a  yearly 
rent  of  615/.;  that  no  member  or  relative  of  the  family 
had  sanctioned  or  advised  the  suit,  but  that  it  had  been 
set  on  foot  entirely  at  the  instigation  of  a  solicitor  of 
the  name,  of  Tilby^  who  had  for  many  years  acted 
for  the  testator  in  his  professional  capacity,  but  who 
had  latterly  been  discarded,  and  another  solicitor  of  the 
name  of  Phillips  employed  in  his  stead ;  that  a  few  days 
before  Mr.  Nalder*s  death,  Mr.  PhiUips  was  sent  for  to 
assist  in  making  his  will,  and  that  a  will  was  then  ac- 
tually prepared  and  executed;  that  the  day  after  the 
execution  of  that  will,  Mr.  TiUy,  without  having  been 
sent  for,  called  upon,  and  made  his  way  into  the  room 
where  the  testator  then  lay  upon  his  death-bed,  and 
induced  or  persuaded  Mr.  Nalder  to  make  and  execute 
another  will,  which  was  substantially  the  same  with  the 
former,  but  which  differed  from  it  in  not  giving  such 
ample  powers  to  the  trustees  with  respect  to  the  manage- 
ment of  the  property ;  that  the  testator  afterwards  ex- 
pressed to  his  brother-in-law  and  his  wife  much  vexation 
and  anger  at  his  own  weakness  in  having  yielded  to 
TUbj/s  importunity  and  executed  this  second  will,  and 
wished  that  it  should  be  destroyed  and  another  will  pre- 
pared by  Mr.  PhiUips ;  that  this  second  will  was  the  one 
which  the  bill  sought  to  establish  and  carry  into  effect; 
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that  Henry  Bromley  the  next  friend  in  the  suit,  was  of 
the  age  of  twenty-five,  an  entire  stranger  to  the  family ; 
that  he  lived  at  a  distance  of  twelve  miles  from  them,  and 
had  no  independent  property,  and  had  lately  held  the 
situation  of  a  farm  servant  or  bailiff  at  monthly  wages ; 
that  he  was  well  known  to  Tilby^  at  whose  request  he 
had  agreed  to  act  as  the  next  friend  of  the  Plaintiffs  in 
the  suit. 


The  affidavits,  filed  against  the  motion,  stated  some 
circumstances  which  gave  reason  to  apprehend  that  a 
suit  might  be  necessary,  in  order  properly  to  protect  the 
interests  of  the  Plaintiffs ;  but  they  did  not  materially 
alter  the  facts  stated  in  the  affidavits  of  the  Defendants. 

No  other  bill  had  been  filed  for  the  purpose  of  carry- 
ing into  effect  the  trusts  of  the  testator's  will. 


Sir  £.  Stigdeti  and  Mr.  Haj/ter^  for  the  motion,  con- 
tended that  upon  the  facts  stated  in  the  affidavits,  a  case 
of  abuse  was  disclosed  which  called  for  a  summary  and 
decisive  remedy.  The  institution  of  the  suit  was  a  most 
unjustifiable  attempt  to  subject  a  widow  and  her  father- 
less children  to  the  expensive  interference  of  the  Court 
of  Chancery — an  interference  which,  however  useful  on 
many  occasions,  was  here  perfectly  wanton  and  unneces- 
sary, and  could  have  no  other  object  or  effect,  than  to 
transfer  a  portion  of  the  moderate  fortune  to  which 
these  Plaintiffs  were  entitled,  into  the  pocket  of  Mr. 
Tilby^  the  real  Plaintiff  in  the  cause.  If  such  a  suit 
were  suffered  to  proceed,  the  Court  would  in  fact 
sanction  any  rapacious  solicitor  who  had  been  disap- 
pointed in  his  expectations  of  employ  ment  from  executors, 
in  hunting  out  some  needy  dependent,  who  would  allow 
hb  name  to  be  used  as  a  next  friend,  and  then,  under 
pretence  of  protecting  the  rights  of  infants,  and  without 
waiting  for  a  case  of  suspicion  against  those  whom  the 

testator 
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testator  had  appointed  for  that  purpose,  putting  a  bill        18SS. 
upon  the  file,  and  thus  bringing  those  infants  and  their 
property  under  the  expensive  machinery  of  this  Court. 
Sichardson  v.  Miller  {a)  was  an  express  authority  for 
the  present  application. 

Mr.  Pepys  and  Mr.  James  RusseU^  contrd^  submitted, 
that  there  was  enough  upon  the  face  of  the  will  itself, 
and  upon  the  circumstances  disclosed  by  the  counter 
afSdavits,  to  shew  that  the  testator's  estate  could  not 
possibly  be  administered,  or  the  interests  of  the  Plain* 
tifl&  sufficiently  secured,  without  the  assistance  of  a  suit. 
This  was  the  only  bill  upon  the  file  relative  to  the 
testator's  estate ;  and  no  one  had  denied,  that  it  was  a 
bill  properly  framed  to  attain  all  the  objects  which  it 
professed,  and  which  the  state  of  the  family  and  property 
required.  Instead  of  discouraging,  it  had  been  the  uni« 
form  practice  of  the  Court  rather  to  encourage  and  give 
fiicilities  to  persons  who  sought  to  throw  the  protection 
of  a  suit  around  parties  whose  in&ncy  incapacitated  them 
fix>m  acting  for  themselves;  and  the  Court  therefore 
would  not  curiously  inquire  into  the  circumstances  and 
station  in  life  of  persons,  who  placed  themselves  in  the 
important  and  responsible  situation  of  next  friends. 
Daoenpofi  v.  Davenport,  (b)  Pennington  v.  Ah)in.  {c) 
Stevens  v.  Stevens,  {d) 


The  Lord  Chancellor.  jVbv,  I9. 

It  is  undeniable  that  the  habit  of  the  Court  has  been 
to  encourage  persons  to  come  forward  as  next  friends, 
for  the  purpose  of  obtaining  its  aid  in  behalf  of  parties 

inca- 

(a)  1  Sim.  133.  (c)  1  S,  <$•  Si.  264. 

ib)  1  S.  4*  Si.  101.  (d)  6  Mad.  97. 
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incapacitated  to  sue  for  themselves.  The  language  of 
the  tx>oks  is  frequently,  that  next  friends  should  not  be 
discouraged ;  but  there  are  cases  which  go  much  further, 
both  in  their  language  and  in  their  tendency;  cases  which, 
both  by  the  words  used,  and  the  things  done,  give  great 
encouragement  to  undertake  the  office.  In  Whittaker 
V.  Marlar  (a).  Lord  Thurk/ao  says,  that  "  Whoever 
will  stand  forward  in  that  character,  is  to  be  encouraged 
to  every  possible  extent,  while  he  can  be  supposed  to 
intend  the  in&nt's  bene6t."  This  seems  to  go  as  far  as 
possible ;  it  is  as  much  as  to  say,  that  any  one  may  do 
what  he  pleases  as  next  friend,  until  he  does  something 
which  cannot  by  any  possibility  be  supposed  to  be  done 
bond  fde  for  the  infant's  advantage.  It  must  however 
be  observed,  that  this  is  rather  the  language  of  the  case 
than  the  point  decided ;  for  there  the  Court,  on  a  full 
review  of  the  circumstances,  dismissed  the  bill,  and  made 
the  next  friend  pay  the  whole  costs  of  that  proceeding 
and  of  the  application.  But  it  had  been  referred  to  the 
Master  to  inquire  whether  or  not  the  suit  was  necessary^ 
and  he  had  reported  against  it;  and  the  book  does  not 
state  the  facts  upon  which  the  report  and  the  decision 
are  grounded. 


The  encouragement  has  been  extended  still  further 
in  later  cases.  Lord  Thurknx^  in  the  one  cited,  held 
that  no  degree  of  mistake  or  apprehension  would  entitle 
the  Court  to  fix  a  next  friend  with  costs.  But  in 
Davenport  v.  Davenport  (6),  the  Court  refused  to  inquire 
Into  the  circumstances  of  a  party  proposed  as  next  friend, 
on  the  ground  that  after  one  was  removed  another 
might  file  a  bill  as  of  right  without  any  inquiry.  Never- 
theless it  is  clear  that  the  Court  always  expects  a  next 
friend  to  be  a  person  of  substance,  and  so  it  was  held  by 

Sir 

(fl)  1  Coj-jUSf.  %  1  A'.  4'  A7.  101. 
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Sir  J.  Jehfll  in  a  case  at  the  Rolls  in  17S7  (a);  and  if  18dS. 
such  is  the  expectation,  that  is,  the  just  expectation  of  \s  ^  ~ 
the  Court,  it  mi^ht  never  be  fulfilled  were  no  steps  v. 

competent  to  be  taken  for  the  purpose  of  insuring  it. 
Yet  the  language  of  the  report  of  a  late  case,  Penningtoti 
V.  Ahin  (6),  would  even  give  reason  to  suppose  that  if 
a  person  notoriously  pennyless,  who  had  seduced  the 
infant's  mother,  been  for  months  in  execution  on  the 
suit  of  the  husband  and  father  for  adultery,  and  taken 
the  benefit  of  the  Insolvent  Act,  had  come  forward  as 
next  firiend  of  the  infant,  and  not  of  the  mother,  the 
Court  would  hardly  have  made  him  find  security 
for  costs. 

The  true  and  the  just  principle  which  should  govern 
all  such  cases  is  this.  No  discouragement  ought  to  be 
thrown  in  the  way  of  persons  bonajide  suing  as  next 
friends ;  but  no  undue  facility  should  be  given  to  mere 
volunteers,  who  interfere  rather  for  their  own  purposes 
than  for  the  infant's  advantage.  While  they  appear  to 
act  bonajide  they  will  be  protected ;' the  presumption 
will  rather  be  in  their  favour ;  the  proof  will  rather  be 
thrown  upon  those  who  impearh  their  motives;  the 
leaning  will  be  more  for  than  against  them.  But  no 
strained  presumptions  will  be  made  to  protect  them ;  no 
forced  constructions  will  be  put  on  their  conduct;  no 
benefit  from  bare  possibilities  will  be  conjured  up  in  their 
behalf.  They  must  be  content  to  have  their  motives 
appreciated  and  their  acts  judged  like  other  parties.  If 
they  have  involved  themselves  in  suspicion,  their  pro- 
ceedings must  be  subjected  to  inquiry;  if  they  have 
incurred  just  blame,  be  it  by  improper  interference,  or 
be  it  by  unnecessary  interference,  they  must  abide  the 
consequences ;  the  suit  at  their  instance  must  be  stayed ; 

or 

(a)  1  Alk,  570.  (A)  1  S.  *  SL  265. 
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or  if  the  suit  be  useful  to  the  infant,  but  the  parties  in- 
stituting it  be  unfit  to  conduct  it,  they  must  give  place 
to  others  in  whom  the  Court  can  better  repose  con- 
fidence. 


It  follows  that  every  such  case  must  depend  upon  its 
circumstances ;  nor  will  the  Court  even  order  an  inquiry 
unless  just  cause  of  suspicion  exists.  In  the  present 
case  the  circumstances  are  of  a  very  peculiar  aspect. 
This  is  not  the  suit  of  Browne^  the  nominal  next 
friend,  any  more  than  it  is  mine.  It  is  the  suit  of  Mr. 
Tilln/,  an  attorney.  I  do  not,  for  that  reason,  either 
blame  Mr.  Tilby^  or  decide  that  the  suit  is  needless,  or 
even  deny  that  it  may  be  beneficial ;  but  I  state  this  as 
a  thing  calculated  to  point  the  particular  attention  of 
the  Court  towards  the  whole  of  the  other  circumstances 
of  the  case.  These  are  such  as  to  excite  very  watchful 
attention;  they  give  birth  to  suspicion  enough  to  call 
for  full  inquiry ;  and  I  feel  that  I  should  not  discharge 
my  duty  in  protecting  the  interests  of  these  infants,  if  I 
did  not  send  the  whole  matter  to  the  Master.  But  I  shall 
direct  the  inquiry  to  be  not  only  as  to  the  suit  being  for 
the  benefit  of  the  infants  —  and,  if  it  be,  as  to  the  proper 
persons  to  conduct  it  in  case  the  present  next  friend  be 
removed  — but  the  Master  must  also  inquire  whether  or 
not  Henri/  Browne  is  a  fit  and  proper  person  to  be  con- 
tinued the  next  friend;  and  he  is  to  have  leave  to  report 
special  matters. 
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Rolls. 

CROOME  V.  LEDIARD.  ^ov.  is. 

L.C. 
June  7. 

^I^HE  bill  was  filed  for  the  specific  performance  of  an         1334. 

agreement,  under  the  following  circumstances.  The  3  ^  written 
Plaintifl^  James  Fielder  Croome^  being  seised  of  an  estate  agreement 

bfitwecn  the 

in  fee,   called   the  Leigh  estate,   and  the  Defendant,  plaintiff  and 

Thomas  Lediard^  who  was  a  solicitor,  claiming  to  be  theDefend- 

'  ,     f  ant,  the  Plain- 

entitled  to  the  reversion  in  fee  of  an  estate  called  Hares^  tiff  agreed  to 

^d,  Croome  agreed  to  purchase  the  Haresfield  estate,  at  ^gfj^^® 

such  price  as  the  same  should  be  appraised  at  by  Daniel  affre«d  to  pur* 

Trinder;  and  Lediard  at  the  same  time  agreed  to  pur-  ^h^  tenmi 

chase  the  Leigh  estate,  at  such  price  as  that  estate  stated,  a  ccr- 
t      ij  ■  1        tain  property 

should  be  appraised  at  by  the  same  surveyor ;  and  a  called  the 

memorandum  to  the  following  effect  was  reduced  into  ^^^^^^'* 
writing  by  Lediard^  and  executed  by  both  parties :  —  same  agree- 
**  Memorandum  of  an  agreement  made  this  SOth  of  fendantagreed 

May  1832,  between  James  Fielder  Croome,  of  CheUen-  *?*®l!»?"i, 
.         T-  i.    .  ,    ^.         \    y^     ^      i-  ^^  Plaintiff 

aamf  Esq.  of  the  one  part,  and   Thomas  Ledtard,  of  agreed  to  pur- 

Cirencester,  Gentleman,  of  the  other  part.     The  said  ^*«f  ""Tf 

'  ^  ^    estate,  called 

James  Fielder  Croome  agrees  to  sell,  and  Thomas  Ledi"  the  Haretfield 

ard  agrees  to  purchase,  the  inheritance  in  fee-simple  in  ^iJ^^not^ex-'^ 

possession  of  all  that  messuage,  tenement,  or  farm  house,  pressed  that 

lands,  and  hereditaments  situate  at  the  Leigh,  in  the  ^^acts  were  to 

parish  of  Ashton,  at  such  price  or  sum  as  the  same  shall  b«  dependent 
t  .      ■         ■        ^      .  «  rn  .    1  <•  -ET  11  on  each  other, 

be  appraised  at  by  Dantel  Trtnder,  of  Norcott,  land  xhe  Defend- 

surveyor :  the  timber  now  crowinff  thereon  to  be  valued  ant  was  even- 
J      ^  o  »  ^  tually  unable 

by  the  said  Daniel  Trinder  and  paid  for  accordin^y.  to  make  a 
And  the  said  Thomas  Lediard  agrees  to  sell,  and  the  ^g  jy™^ 

said  James  Fielder  Croome  to  purchase,  the  inheritance  estate :  Held, 

.     that  the 
*"  Plaintiff  was 
entitled  to  a 
specific  performance  of  the  contract  as  to  the  Lei^h  estate. 
Evidence  aliunde  was  not  admitted,  to  shew  that  it  was  the  real  intention  of  the 
parties  that  the  agreement  thould  take  efiect  on  the  bads  of  a  mutual  exchange. 
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in  fee-simple  of  all  that  freehold  estate  situate  at  Hares- 
Jieldj  in  reversion  after  the  death  of  Charles  NeaUy  of 
Nailsworthf  at  such  price  or  sum  as  the  same  shall  be 
appraised  at  by  the  said  Daniel  Trinderj  the  limber  now 
growing  thereon  to  be  valued  by  the  said  Daniel  Trin- 
der.  And  it  is  agreed  that  the  said  Thomas  Lediard 
shall  have  possession  of  the  estate  at  the  Leigh  as  from 
Lady-day  last.  And  it  is  agreed  that  each  party  shall 
at  his  own  expense  make  out  a  good  and  marketable 
title  to  his  estate,  excepting,  as  to  the  said  James  Fielder 
Croamej  it  is  agreed  that  in  the  event  of  his  not  being 
able  to  find  the  title  deeds  of  hb  said  estate  at  the  I^eigh 
now  missing,  he  having  made  diligent  search  for  the 
same,  the  absence  of  such  title  deeds  shall  not  affect  the 
performance  of  this  contract,  but  that  the  said  Thomas 
Lediard  shall  in  such  case  accept  the  bond  of  the  said 
James  Fielder  Croome  to  indemnify  the  said  Thomas 
Lediard  in  the  event  of  his  eviction  from  the  said  estate 
by  reason  of  any  thing  in  the  said  deeds  contained. 
The  purchases  to  be  completed  as  at  Lady-day  last,  and 
the  said  Daniel  Trinder^s  charges  to  be  paid  equally 
between  the  parties.  It  is  also  further  agreed  between 
the  parties  hereto,  that  the  absence  of  the  will  of  the 
Rev.  Charles  Neale  from  the  evidences  of  title  in  the 
hands  of  the  said  Thomas  Lediard  shall  not  be  deemed 
by  the  said  James  Fielder  Croome  as  an  objection  to  the 
title  of  the  said  Thomas  Lediard,  but  that  the  said 
Thomas  Lediard  shall  execute  a  bond  to  the  said  James 
Fielder  Croome  to  indemnify  him  against  all  adverse 
claims  to  be  made  under  or  by  virtue  of  the  said  will  by 
any  person  whomsoever." 


The  ILeigh  estate  was  valued  by  Trinder  at  2717/., 
and  Haresjield  at  1870/.  On  the  5th  of  July  18312, 
lediard  sent  to  the  Plaintiff's  solicitors  an  abstract  of 
his  title  to  the  Haresfield  estate,  and  he  also  sent  to  them 

an 
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an  abstract,  purporting  to  be  an  abstract  of  the  Plaintiff's 
title  to  the  Leigh  estate,  which  he  had  procured  from 
another  solicitor.  Croojne's  solicitor,  having  recovered 
the  title  deeds  of  the  Leigh  estate,  corrected  the  abstract 
sent  by  Lediard^  which  was  in  several  respects  imperfect, 
aad  returned  it  to  him  so  corrected. 


1833. 


The  Plaintiff's  solicitors,  finding  that  the  reversion  of 
Haresfield  had  been  purchased  for  a  sum  of  600/.,  wrote 
a  letter  to  Lediardj  inquiring  whether  he  had  acted  pro- 
fessionally for  the  person  of  whom  he  had  purchased  the 
reversion.  LcdiardAecWneA  answering  this  inquiry,  and 
on  the  2d  of  October  1832,  he  wrote  a  letter  to  the 
Plaintiff's  solicitors,  stating,  that  unless  the  abstract  of 
the  title  to  Haresfield^  with  their  observations  upon  it, 
was  returned  on  or  before  the  9th  of  October,  he  should 
consider  the  agreement  as  null  and  void.  The  abstract 
was  not  returned  at  that  time,  and  upon  the  Defendant 
insisting  that  the  contract  was  at  an  end,  the  present 
suit  was  instituted. 


The  bill  prayed  that  the  Defendant  might  be  decreed 
specifically  to  perform  his  agreement  for  the  purchase  of 
the  Leigh  estate,  the  Plaintiff  being  willing  and  offering, 
upon  the  Defendant's  making  out  a  good  title  to  the 
reversion  in  the  Haresfield  estate,  specifically  to  perform 
his  part  of  the  agreement.  The  Defendant,  by  his 
answer,  insisted  that  the  negotiation  between  him  and 
the  Plaintiff,  previous  to  the  execution  of  the  agreement, 
was  for  an  exchange,  and  not  for  separate  purchases; 
that  when  the  agreement  was  reduced  into  writing,  it 
was  understood  between  the  parties  that  the  same  was 
on  the  footing  and  in  the  nature  of  a  mutual  exchange ; 
and  that  the  only  reason  why  the  memorandum  was  pre- 
pared by  way  of  distinct  purchases,  was,  that  it  was 
considered  preferable  that  the  same  should  be  carried 

into 
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1835.  into  efiect  by  separate  conveyances,  in  order  to  prevent 
the  objections  that  might  be  made  to  one  deed  of  ex- 
change between  the  parties,  especially  as  the  title  deeds 
oft*  the  Plaintiff  were,  at  the  time  of  the  execution  of  the 
agreement,  supposed  to  be  lost. 

It  was  admitted  at  the  bar,  on  the  part  of  the  De- 
fendant, that  the  Defendant  could  not  make  a  good  tide 
to  the  Haresfield  estate. 

Mr.  Pembcf'ton  and  Mr.  WUbraham^  for  the  Plaintiff. 

The  performance  of  this  agreement  b  resisted  by  the 
Defendant,  upon  the  ground  that  the  real  intention  of 
the  parties  was,  that  one  should  not  purchase,  unless  he 
should  at  the  same  time  sell,  although  no  such  intention 
appears  on  the  face  of  the  agreement  The  agreement 
was  drawn  by  Ijtdiard  himself;  and  if  it  was  so  drawn 
as  not  to  indicate  the  real  intention  of  the  parties,  can 
it  be  doubted  that  it  was  expressly  so  framed,  in  order 
that  the  Plaintiff  should,  at  all  events,  be  bound  to  pur- 
chase LediartPs  estate?  It  turns  out  that  Ijtdiard  is 
himself  unable  to  perform  his  part  of  the  contract,  but 
he  is  able  to  purchase  the  Plaintiff's  estate;  and  he 
cannot  be  permitted  to  refuse  the  performance  of  that 
part  of  the  contract  by  which  he  is  bound  to  purchase 
the  Ijtigk  estate,  because  he  is  unable  to  make  a  valid 
sale  to  the  I^aintiff  of  the  Haresfield  estate.  The  De- 
fendant, in  supposing  that  he  had  a  right  to  put  an  end 
to  the  contract  because  the  abstract  which  he  had  de-* 
livered  was  not  returned  to  him  on  a  day  which  he  chose 
to  name,  altogether  mistook  the  law  and  practice  upon 
this  subject ;  for  the  property  in  the  abstract  passes  from 
the  time  of  delivery  to  the  intended  purchaser,  and  the 
vendor  is  not  entitled  to  it  pending  the  n^otiation 
Where  a  vendor  contracts  to  sell  a  larger  interest  than 
he  possesses,  this  is  not  a  ground  for  rescinding  the 

contract, 
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contract,  if  the  purchaser  choose  to  hold  hun  to  it ;  but 
the  difference  between  the  interest  which  he  has  con- 
tracted to  sell,  and  that  which  he  is  capable  of  convey' 
ing,  is  a  proper  subject  for  compensation ;  Mortlock  v. 
BuUer  {a\  Williams  v.  Edwards  (b).  If  there  be  a  defect 
in  the  Defendant's  title,  the  Plaintiff  is  ready  to  accept 
the  title  with  a  proper  abatement,  provided  the  defect  be 
of  such  a  nature  as  may  admit  of  compensation.  If  the 
title  be  incurably  bad,  the  Defendant,  being  a  solicitor, 
must  have  known  this  fact  when  he  entered  into  the 
contract,  and  cannot  avail  himself  of  his  own  wrong  for 
the  purpose  of  avoiding  his  part  of  the  agreement. 


18SS. 


Mr.  Bickersteth  and   Mr.  Whitmarshj   for   the   De- 
fendant. 

The  question  is  not,  whether  there  has  been  a  breach 
of  the  contract  for  which  the  Defendant  is  answerable, 
for  that  is  not  denied ;  but  whether,  under  the  circum- 
stances, this  Court  will  enforce  a  specific  performance 
of  the  Defendant's  part  of  the  agreement.  The  basis  of 
the  agreement  from  the  outset  was  an  intended  ex- 
change of  lands,  to  be  carried  into  effect  by  mutual 
purchases  and  sales;  the  negotiation  was  carried  on 
with  reference  to  both  estates  at  the  same  time,  and  the 
agreement  for  this  exchange  was  entered  into  by  a  single 
instrument.  The  same  person  was  to  make  a  valuation 
of  both  estates ;  and  hU  single  award,  after  an  examin- 
ation  of  the  two  estates,  was  to  be  binding  upon  both 
parties.  How,  therefore,  is  it  possible  to  look  at  this 
contract  otherwise  than  as  a  contract  which  was  to  be 
performed  in  all  its  parts,  and  in  which  those  parts  were 
mutually  dependent  upon  each  other?  The  Plaintiff 
now,  however,  says  that  there  were  two  distinct  con- 
tractSy  and  calls  upon  the  Defendant  to  do  something 

for 
(«)  10  Vet,  Isa.  {b)  a  Sim.  78. 
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18SS.  for  which  he  never  contracted.  With  respect  to  the 
notice  given  by  the  Defendant,  that  he  should  consider 
the  contract  at  an  end,  unless  the  abstract  were  returned 
at  a  given  time,  it  is  to  observed  that  the  abstract  was 
delivered  on  the  5th  of  Jia^,  and  that  the  notice  was  not 
sent  by  Lediard  until  the  2d  of  October ;  and,  although 
time  might  not  be  of  the  essence  of  the  contract,  yet 
some  reasonable  period  must,  in  all  such  cases,  be  fixed 
at  which  one  party  is  entitled  to  call  upon  the  other 
either  for  the  fulfilment  or  the  abandonment  of  his 
agreement 

On  the  part  of  the  Defendant  evidence  was  tendered, 
with  a  view  to  establish  that  the  real  intention  of  the 
parties  to  the  agreement  was  to  exchange  their  respective 
estates;  but  the  Court  would  not  permit  this  evidence 
to  be  read. 

The  Master  of  the  Rolls. 

The  intention  of  the  parties  must  be  collected  from 
the  expressions  in  the  written  instrument;  and  no 
evidence  aliunde  can  be  received  to  give  a  construction 
to  the  agreement  contrary  to  the  plain  import  of  those 
expressions.  There  is,  in  this  memorandum,  a  contract 
on  the  part  of  the  Plaintiff  to  sell,  and  on  the  part  of 
the  Defendant  to  purchase  the  estate  at  Leigh  upon  the 
terms  stated ;  and  there  is  a  contract  on  the  part  of  the 
Defendant  to  sell,  and  on  the  part  of  the  Plaintiff  to 
purchase,  the  estate  at  Hare^ld.  It  is  impossible 
that  these  agreements  can  be  considered,  as  is  contended 
on  the  part  of  the  Defendant,  as  one  entire  contract* 
There  are  plainly  two  distinct  contracts,  which,  accord- 
ing to  the  language  used  in  the  instrument,  are  not 
made  dependent  upon  each  other ;  and  the  right  of  the 
Plaintiff,   therefore,  to  a  specific  performance   of  the 

agreement 


k 


CASES  IN  CHANCERY. 

agreement  for  the  sale  of  the  Leigh  estate  to  the  De- 
fendant cannot  be  defeated,  because  the  Defendant  is 
unable,  on  his  part,  to  perform  another  distinct  contract. 

The  Plaintiff  was  declared  entitled  to  a  specific  per- 
formance of  the  agreement  as  to  the  sale  of  the  Leigh 
estate,  and  a  reference  as  to  title  was  directed.  The 
Court  refused  the  application  of  the  Plaintiff  for  costs  of 
the  suit  to  the  hearing,  upon  the  ground  that  the 
Plaintiff  might  not  be  able  to  make  a  good  title  to  the 
Leigh  estate,  and  would  not,  in  such  case,  be  entitled  to 
costs. 
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The  Defendant  appealed  from  his  Honor's  decree. 

The  Solicitor-General  (Sir  Charles  Pepys)  and  Mr. 
Wilbraham^  in  support  of  the  decree. 

Sir  W.  Horne^  Mr.  Preston^  and  Mr.  Whitmarsh^  for 
the  Appellant. 

There  are  two  points  raised  upon  this  appeal ;  first, 
whether  the  construction  put  upon  the  contract  by  the 
Court  below  is  not,  upon  the  face  of  the  instrument, 
erroneous;  and,  secondly,  whether,  supposing  the 
import  of  the  instrument  to  be  doubtful,  it  was  not 
competent  to  the  Defendant  to  call  in  aid  extrinsic 
evidence  to  explain  the  nature  of  the  transaction. 


L.  C. 

1834. 
June  7. 


As  to  the  first  point  it  is  to  be  observed,  that  the 
contract  between  the  parties  is  contained  in  one  instru- 
ment, with  a  single  stamp,  and  attested  by  one  witness ; 
and  the  agreement  stipulates  that  each  of  the  parties 
shall  be  a  buyer  and  a  seller,  the  direct  inference  from 
which  stipulation  is,  that  one  party  shall  not  be  com- 
pelled to  buy  unless  the  other  is  in  a  condition  to  sell. 

Vol.  IL  S  The 
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The  parties  were  desirous  of  efiecting  an  exchange  of 
their  respective  estates;  and  as  it  seldom  happens,  in 
transactions  of  this  nature,  that  two  estates  are  of  exactly 
the  same  value,  the  difference,  in  point  of  value,  was  to 
be  made  the  subject  of  pecuniary  compensation :  and 
the  same  valuer  of  both  estates  was  employed  by  both 
parties,  who  were  to  bear  the  expense  of  the  valuation 
in  equal  proportions.  The  whole  treaty  proceeded 
upon  a  basis  of  mutuality ;  and,  as  no  fraud  or  want  of 
good  faith  is  imputed  in  this  case  to  the  Defendant,  the 
Plaintiff  has  no  pretence,  in  a  court  of  equity,  for 
insisting  upon  the  specific  performance  of  one  half  of 
the  agreement,  while  the  other  half  of  it  remains  un- 
folfilled. 


But  if  there  were  any  doubt,  upon  the  terms  of  this 
instrument,  as  to  the  nature  of  the  contract  between  the 
parties,  the  evidence  tendered  by  the  Defendant  to  rebut 
the  Plaintiff's  equity  was  improperly  excluded.  The 
distinction  between  the  situation  of  a  plaintiff  and  a 
defendant  in  a  suit  for  specific  performance,  in  respect 
of  the  right  of  resorting  to  parol  evidence,  was  not 
adverted  to  in  the  Court  below.  A  plaintiff  in  a  suit 
for  specific  performance  has  no  right  to  call  in  aid 
extrinsic  evidence  to  support  his  equity ;  but  the  defend- 
ant may  resort  to  parol  evidence  to  rebut  the  plaintiff's 
equity,  and  shew  that  the  plaintiff  has  no  title  to  relief 
in  this  Court  In  Clarke  v.  Grant  (a),  this  distinction 
was  recognised ;  and  the  defendant  was  allowed  to  give 
parol  evidence  of  a  stipulation,  the  effect  of  which  was 
to  alter  the  terms  of  the  written  agreement.  Sir  William 
Grata  there  says,  '*  It  has  been  ruled  that  it  is  not 
open  to  a  plaintiff  to  alter  or  correct  the  terms  of  a 
written  agreement  by  parol.     But  it  has  never  been 

deter- 
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determined  that  a  defendant  may  not  set  up  a  parol  i^8^>  ^ 

ttigagement  in  opposition  to  a  plaintiff  who^  ^ving  Caoons 
entered  into  it,  seeks  to   have  a  written  agreement  ^ 

specifically  performed  independently  of  it'' 

Tke  LfORD  Chancellor  said,  he  was  so  clearly  of 
opinion  that  the  decision  of  the  court  bdow,  upon  bodi 
points,  was  right,  that  he  should  not  call  upon  the  oounsd 
for  the  Respondent  to  reply.  The  agreements  for  the 
sale  and  purchase  of  the  respective  estates  by  each  of 
the  parties,  though  contained  in  the  same  instrument, 
were  manifestly  distinct  and  several  agreements,  which 
were  wholly  independent  of  each  other.  Except  the 
mere  accidental  circumstances,  that  the  agreements  ^eire 
written  on  the  same  pieceof  stamped  pqper,  and  attested 
by  a  sin^e  witness,  there  was  nothing  to  connect  the  two 
transactions.  The  estates  were  not  conterminous  in 
pcMnt  of  situation,  nor  connected  in  point  of  enjoyment; 
they  were  wholly  several  in  point  of  title,  and  so  little 
ground  was  there,  upon  the  &ce  of  the  transaction,  for 
the  all^;ation  that  the  contract  was  founded  upon  the 
basis  of  an  exchange,  that  the  value  of  one  estate  was 
nearly  one  third  greater  than  that  of  the  other. 

There  was  this  peculiarity,  which  distinguished  the 
present  case  from  most  of  the  cases  bearing  upon  this, 
subject,  such  as  Poole  v.  Shergold  (a),  KnatchbuU  v.  Grue^ 
ber  (6),  Dolby  v.  PulUn  (c),  Price  v.  Price  {d)j  Casamajor 
V.  Sirode  (e),  that,  whereas,  in  those  and  similar  cases, 
the  quesdon  was  between  a  vendor  on  the  one  side,  and 
a  purchaser  on  the  other,  in  this  case,  each  of  the  parties 
filled  at  the  same  time  the  character  both  of  seller 

ad 
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and  buyer.  Questions  had  been  raised  in  some  of  the 
cases  referred  to,  whether  the  purchaser  of  several  lots 
was  bound  to  take  some  lots  to  which  a  good  title  could 
be  made,  where  there  were  other  lots  to  which  a  good 
title  could  not  be  made ;  but  there  was  no  case  which 
afforded  any  colour  for  the  proposition,  that  a  purchaser 
could  be  let  off  from  his  contract  as  to  one  estate,  because 
be  was  unable  to  complete  a  contract  which  he  had  entered 
into  with  the  vendor  for  the  sale  of  another  estate.  Cases 
might  undoubtedly  be  supposed,  in  which  two  trans- 
actions might  be  so  complicated  together  that,  when 
they  were  made  the  subject  of  contract  in  one,  or  even 
in  two  different  instruments,  a  purchase  by  one  party 
should  not  be  binding,  unless  a  sale  to  the  vendor  should 
also  be  completed.  Where  two  estates  were  contermin- 
ous, or  where  there  was  a  mixed  use  and  enjoyment  of 
the  estates,  as  in  the  case  of  one  of  the  parties  having  an 
easement  over  the  property  of  the  other,  a  contract  de- 
pending upon  such  mutuality  as  to  sale  on  one  side  and 
purchase  upon  the  other  might  well  exist;  but  there 
were  no  such  circumstances  in  the  present  case. 


What  effect  the  extrinsic  evidence  tendered  by  the 
Defendant  in  the  court  below  might,  if  admitted,  have 
bad  in  explaining  the  intention  of  the  parties,  it  was  un- 
necessary to  consider;  because  he  was  clearly  of  opinion 
that  such  evidence  was  not  admissible.  It  had  been 
argued  that,  although  evidence  of  matter  dehors  was  not 
admissible  for  the  purpose  of  raising  an  equity,  it  might 
be  given  for  the  purpose  of  rebutting  an  equity,  and  that, 
therefore,  it  was  competent  to  the  defendant  in  a  suit 
for  specific  performance  to  avail  himself  of  such  evidence, 
though  it  was  not  competent  to  the  plaintiff  to  do  so. 
The  distinction  was  sound  within  certain  limits,  and 
within  those  limits  the  rule  might  be  safely  adopted. 
Parol  evidence  of  matter  collateral  to  the  agreement 

might 
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might  be  received,  but  no  evidence  of  matter  dehors  was 
admissible  to  alter  the  terms  and  substance  of  the  con- 
tract. In  Clarke  v.  Grant  (a),  the  parol  evidence  ad- 
mitted was  of  a  stipulation  entered  into  by  the  defendant 
prior  to,  and  as  a  condition  precedent  to  the  execution 
of  the  agreement.  There  was  an  express  promise,  on 
the  part  of  the  plaintiffs,  antecedent  to  the  execution 
of  the  agreement ;  and  '^  but  for  that  promise,"  observes 
Sir  William  Grantj  '*  the  agreement  would  probably 
never  have  been  made."  It  was  observable,  moreover^ 
that  the  stipulation  of  which  parol  evidence  was  admitted 
in  that  case  did  not  seek  to  vary  the  substance  of  the 
agreement;  on  the  contrary,  it  was  a  stipulation  that 
'^  such  alteration  should  be  made  in  the  memorandum  of 
agreement  as  should  be  consistent  with,  and  agreeable 
to  the  substance  thereof."  In  the  present  case,  the 
purpose  for  which  the  parol  evidence  was  tendered  on 
the  part  of  the  defendant  was,  not  to  enforce  a  collateral 
stipulation,  but  to  shew  that  the  transaction  was  con- 
ducted on  the  basis  of  an  exchange;  a  circumstance 
which,  if  true,  was  totally  at  variance  with  the  language 
and  plain  import  of  the  instrument.  Nothing  could  be 
more  dangerous,  than  to  admit  such  evidence ;  for  if  the 
agreement  between  the  parties  were  in  fact  conducted 
upon  the  basis  of  an  exchange,  why  was  the  instrument 
so  drawn  as  to  suppress  the  real  nature  of  the  transaction  ? 
In  every  view  of  this  case,  his  Lordship  was  clearly  of 
opinion  that  the  decision  of  his  Honor  must  be  a£Srmed« 
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^^^g^  DUMMER  r.  PITCHER. 

PITCHER  V.  DUMMER. 

AiMband,       'THOMAS  CASS,  who  was  then  possessed  of  9S00L 

before  making   J^  ^  ^ 

his  will»  trant-         four  per  cent.  Bank  annuities,  and  20002^  five  per 

mmof7per  ^^^^  Bank  annuities,  standing  in  his  own  name,  in 
cent  and  October  181 1  and  February  181S  transferred  those  re- 
^SS  ^en  spMtive  sums  into  the  joint  names  of  himself  and  his 
forming  the  wife.  On  the  9th  oijubf  1814  he  made  his  will,  where- 
funded  pro-  l^y  h^  bequeathed  his  four  leasehold  houses  therein 
per^»  into  particularly  described,  <*  and  all  the  rents  and  proceeds 
names  of  hiny-  of  the  aforesaid  four  houses,  together  with  all  the  interest 
^iT'^y'his  ^  "M  ™y  fiinded  property  or  estate  of  what  kind  soever, 
will  he  gave  or  wheresoever  the  same  or  any  part  thereof  may  be 
M^l^hold  'xMind,''  to  Samuel  Dimmer  and  Wmiam  Thomas  Sweety 

houses  und  upon  trust  to  <*  pay  the  net  rents  and  issues  of  the 
the  interest  of    i»         .»  *.        .  ,  j     i       ^i_     • 

all  his  funded  »>resaia  four  houses  and  premises,  and  also  the  m- 

P'^P^Z  ®^  terest,  proceeds,  and  profits  of  all  my  fonded  property, 

soever  kind,  and  all  my  estate  of  whatsoever  kind,''  as  the  same 

huTwifefor  >b^d  beco^ie  due,  to  his  wife  Mary  Cassj  for  her  own 

life,  and»  after  sole  use  and  benefit  for  her  life.     The  testator  pro-* 

uTOu  tmTto  c^^d^  to  g^^G  to  his  nephew  Joseph  Pitcher^  senior, 

W  ^}^^  tftet  the  decease  of  his  wife,  *'  the  sum  of  SOOL  stock 

4  per  cent.       four  per  cent«,''   together  with  one  of  his  leasehold 

stock,  the  houses . 

aggregate 

amount  of  which  foil  short  by  Sol.  only  of  the  amount  of  stock  of  that  description, 

so  formerly  transferred  by  him.    He  afterwards  made  some  further  purchases  of 

i  per  cent  stock,  taking  the  transfers  in  the  joint  names  of  himself  and  his  wife, 

and  died  in  her  lifetime,  leaving  no  funded  property  except  the  4  per  cents,  and 

5  per  cents,  before  mentioned;  exclusive  of  which,  his  assets  were  wholly  insuf- 
ficient to  pay  his  legacies :  Held,  first,  that  all  the  sums  of  stock  then  standing  in 
the  joint  names  of  the  husband  and  wife,  and  whether  transferred  before  or  afler 
the  date  of  his  will,  beoune,  by  survivorship,  the  absolute  property  of  the  wife; 
secondly,  that  the  will  did  not  purport  to  dispose  of  the  stock  in  terms  sufficiently 
disUnot  and  expltdt  to  put  the  wife  to  her  election. 
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houses;  to  his  nephew  Joseph  Pitcher^  jan.  **  the  sum 
of  SOO/.  stock  four  per  cents.;"  to  his  great-nephew 
William  Pitcher^  **  the  sum  of  SOO/.  stock  four  per 
cents;''  to  his  great-niece  Maty  Boyden  Bevisj  **  the 
sum  of  SOO/.  stock  four  per  cents. ;"  to  his  niece  Maty 
Bureuj  **  the  sum  of  200/.  stock  four  per  cents. ;"  to  his 
niece  Sarah  GiddingSj  ^'  the  sum  of  200/«  stock  four  per 
cents ;"  to  his  sister  in  law  Margaret  Webbf  *<  the  sum 
of  200/.  stock  four  per  cents. ;"  to  his  two  sisters-in-law 
Jnn  Morton  and  Margaret  Webbj  an  annuity  of  50/. 
each,  to  be  paid  them  out  of  his  estate  by  half  yearly 
payments  of  25/.  to  each  of  them,  and  the  surriTor  of 
them  to  have  the  whole  annuity  of  100/. ;  and  after  the 
death  of  both  his  sisters-in-law,  the  testator  directed 
that  one  moiety  of  the  principal  sum  of  2000/.  from 
which  the  annuity  of  100/.  proceeded,  should  be  gtren 
to  the  children  of  his  niece  Mary  Ann  Dummer^  or 
their  heirs,  share  and  share  alike,  and  the  other  moiety 
of  the  aforesaid  principal  sum  of  2Q00U  to  the  children 
of  his  nephew  Joseph  Pitcher^  senior,  by  his  first  wife, 
share  and  share  alike,  or  to  their  heirs  in  like  manner. 
The  testator  also  gave  '<  the  sum  of  500/.  stock  four  per 
cents."  to  his  great-nephew  Thomas  Cass  Pitcher^  with 
a  proviso  that  if  Thomas  Cass  Pitcher  should  die  single 
or  without  issue,  the  said  sum  of  500/.  should  be  equally 
divided  between  Thomas  Cass  Pitcher's  two  brothers  and 
his  sister,  and  the  survivors  and  survivor  of  them,  or 
their  heirs  or  assigns.  He  also  gave  to  his  niece  Mary 
Ann  Dimmer  J  another  of  his  leasehold  houses  after  the 
death  of  his  wife  Mary  Cass  g  to  his  brother-in-law 
Bichard  Webbj  *' the  sum  of  100/.  four  per  cents.;'' 
to  his  godson  Thomas  George  Law^  "  the  sum  of  SQL 
stock  four  per  cents. ;"  to  his  trustees  the  sum  of  200/L 
upon  trust  for  the  benefit  of  a  charity  school  in  South 
Street  /  and  he  gave  the  sum  of  100/.,  to  be  paid  out  o( 
his  personal  estate,  to  a  charity  school  at  Knightsbridge. 

S  4  His 
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His  two  other  leasehold  houses,  with  all  his  household 
goods  and  furniture,  he  directed  to  be  sold,  and  the  sum 
of  50/.  to  be  retained  by  each  of  his  trustees,  out  of  the 
proceeds,  for  their  trouble  in  the  execution  of  the  trust. 
All  the  rest,  residue,  and  remainder  of  his  estate  not 
before  willed,  he  gave  to  the  aforesaid  Thomas  Cass 
Pitcher  and  Mary  Ann  Dummerj  whom  he  appointed 
his  executor  and  executrix. 


Subsequently  to  the  execution  of  his  will,  and  in  the 
months  of  November  1814,  July  1815,  and  May  1816 
respectively^  Thomas  Cass  made  three  further  purchases 
of  five  per  cent,  stock,  in  sums  of  200/.,  100/^,  and  100/. 
respectively,  all  of  which  he  caused  to  be  transferred 
into  the  names  of  himself  and  his  wife  jointly.  He 
died  in  the  month  of  September  1817.  At  that  time  his 
personal  estate,  exclusive  of  the  before-mentioned  sums 
of  stock,  all  of  which  were  then  standing  in  the  joint 
names  of  himself  and  his  wife,  was  of  very  inconsider- 
able value;  together  with  those  sums  it  was  not  more 
than  sufficient  to  pay  his  funeral  and  testamentary  ex- 
penses, his  debts  and  legacies,  and  to  satisfy  the  trusts 
of  his  will. 


Upon  the  death  of  Thomas  Cassy  his  widow  was  let 
into  possession  of  the  four  leasehold  houses,  the  rents  of 
which  she  continued  to  enjoy  till  the  leases  severally 
expired.  In  the  year  1824  she,  by  sale  of  a  portion 
of  the  4  per  cents.,  raised  the  sum  of  500/.,  and  paid  it 
over  to  Thomas  Cass  Pitcher ,  who  thereupon  gave  her 
his  promissory  note,  payable  on  demand,  to  secure  that 
sum,  with  interest  at  4  per  cent.  In  January  1830 
Mrs.  Cass  died,  leaving  a  will ;  by  which  she  made  Mafy 
Ann  Dummer  her  general  legatee,  and  appointed 
Samuel  Dummer  her  sole  executor.  At  her  death  all 
the  before-mentioned  sums  of  stock,  except  that  portion 

of 
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of  the  4  per  cent  stock  which  she  had  sold  out,  re- 
mained standing  in  the  joint  names  of  herself  and  her 
late  husband. 

The  original  bill  was  filed  by  the  personal  represent- 
ative and  residuary  legatee  oi  Mary  Cass;  and  it  prayed 
that  the  stock  standing  in  the  joint  names  of  her  and 
her  husband  might  be  declared  to  have  become  her 
absolute  property  by  survivorship,  and  not  to  be  subject 
to  the  trusts  of  her  husband's  will. 

Tliomas  Cass  Pitcher^  by  a  cross  bill,  sought  to  have 
it  declared  that  the  funded  property,  as  well  the  stock 
purchased  before  as  after  the  date  of  the  testator's  will, 
was  assets  for  the  payment  of  his  legacies;  or,  if  it 
survived  to  the  widow,  that  she  was  bound  to  elect,  and 
had  elected,  to  take  under  the  will. 

The  Vice-Chancellor  having  decided  that  the  stock 
survived  to  the  widow  absolutely,  and  that  she  was  not 
put  to  her  election  {a)j  Thomas  Cass  Pitcher  appealed 
from  that  decision. 
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Sir  E.  Sugden  and  Mr.  James  Russell,  for  the  Plaintiffs 
in  the  original  bill,  and  in  support  of  the  decree. 

Two  questions  ai'e  raised  upon  this  appeal.  First, 
whether  the  sums  of  stock  standing  in  the  joint  names 
of  the  husband  and  wife  at  his  death  became  vested  in 
the  wife  by  survivorship  for  her  own  absolute  use,  or 
merely  as  a  trustee  for  the  estate  of  her  husband ;  and, 
secondly,  supposing  the  former  construction  to  be 
correct,  whether  the  will  put  the  wife  to  her  election. 

Upon 

{a)  S  Sim.  35.,  where  the  will  and  the  facts  of  the  case  are  stated 
more  at  large. 
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Upon  the  first  point  it  is  enough  to  observe,  that  the 
▼ery  object  of  a  joint  investment  of  this  description  is  to 
make  the  survivor  the  absolute  owner  of  the  fund ;  that, 
at  law,  such  an  act  has  this  effect,  and  that,  in  order  to 
affect  the  survivor  with  a  trust,  it  is  indispensable  to 
shew  declarations  of  the  party  by  whom  the  investment 
is  made  sufficiently  clear  to  clothe  the  property  in  the 
hands  of  the  legal  owner  with  the  alleged  trust.     As 
evidence  for  this  purpose,  nothing  short  of  contempo* 
raneous  acts  or  declarations  can  be  admitted ;  Murless 
V.  Franklin,  (a)     In  the  present  case  it  is  not  asserted, 
far  less  is   it   proved,    that  the   husband   at  any  time 
entertained  an  intention  of  affecting  this  stock  with  a 
trust     The  probability,  like  the  presumption  of  law,  is 
strongly  the  other  way.     The  only  known  fact  is,  that 
the  bulk  of  the  stock  in  question  was  transferred  by  the 
husband  from  his  own  name  into  those  of  himself  and  his 
wife  jointly ;  and  that,  as  to  some  small  portions  of  it  which 
be  purchased  subsequently  he  took  the  transfers  in  the 
same  form.     Even  assuming  it  to  be  certain  that  the 
stock  or  its  purchase-money  was  originally  entirely  the 
husband's,  still  such  a  transfer  would  operate  as  an  ad- 
vancement to  the  wife ;  Murless  v.  Franklinj  Rider  v. 
Kidder,  (b)     After  that  transfer  took  place,  the  husband 
could  no  longer  transfer  or  dispose  of  it  without  her 
consent  and  co-operation,  and  by  his  death  the  property 
survived  to  her,  and  was  placed,  as  he  unquestionably 
intended,  at  her  absolute  disposal. 


Upon  the  second  point,  (the  only  point  which  the 
Appellant  seriously  contested  in  the  Court  below,) 
namely,  whether  there  is  enough  on  the  face  of  this 
will  to  raise  a  case  of  election,  it  is  necessary  to  examine 

with 
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with  minute  attention  the  particular  frame  and  language        1833. 
of  the  whole  instrument.     The  clause  in  which  the       ~'^ J^^ 
testator  gives  his  residuary  estate  to  his  widow  for  life  v, 

imder  the  expression,  ^^  the  interest  of  all  my  funded 
property  or  estate  of  whatsoever  kind,**  does  not  amount 
to  a  specific  gift  of  any  property  whatever ;  Parrott  v. 
Wonfold.  {a)    It  is  merely  a  general  residuary  bequest, 
and  so  the  Vice-Chancellor  considered  it.    There  is  not, 
in  feet,  a  single  specific  bequest  in  any  part  of  this  will ; 
subject  to  the  wife's  life  interest,  the  whole  of  the  re- 
siduary property  is  disposed  of  in  general  pecuniary 
bequests.     It  is  quite  indifferent  to  the  character  of  a 
l^iacy,  whether  it  be  of  pounds  sterling  or  of  so  much 
stock ;  a  gift  by  will  of  300/.  sterling,  and  of  *<  a  sum  of 
300/.  stock  4  per  cents^"  (the  expression  used  by  the 
testator,)  are  equally  pecuniary  legacies ;  Roper  on  Le^ 
gacies.  {b)    But,  in   order  to  put  the  widow  to  elect, 
the  Appellant  must  shew  that  there  are,  in  this  will, 
words  which    purport    specifically   to  dispose  of  the 
identical  stock  in  question.     No  such  words,  however, 
can  be  found.     The  bequest  of  the  testator's  funded 
property,  a  bequest  of  which  the  terms  would  have  passed 
whatever  he  had  possessed  at  the  time  of  his  decease, 
and,  therefore,  a  mere  general  bequest,  can  with  no  pro* 
priety  be  construed  as  applying  to  stock  which  stood  in 
the  joint  names  of  himself  and   his  wife,  and  which 
could  not,  with  any  correctness  of  speech,  be  described 
as  his  funded  property.     The  testator,  after  the  ex- 
ecution of  his  will,  bought  three  other  sums  of  stock, 
which  were  by  his  directions  transferred,  as  the  former 
stock  had   been,   into   his   own   name   and  his  wife's 
jointly.     It  is  clear  that  he  could  not  have  intended  to 
include  those  later  purchases  under  the  description  of 
his  funded  property ;  for,  at  the  date  of  his  will,  he  had 

not 
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183S.  Dot  acquired  them,  and  of  course  they  could  not  then 
be  within  his  contemplation.  He  might,  indeed,  have 
easily  prevented  them  from  becoming  his  wife's  by 
taking  the  transfers  in  his  own  name  alone;  but  that 
would  have  defeated  his  object,  which  was,  that  they, 
like  the  larger  sums  previously  standing  to  the  joint 
account,  should  vest  by  survivorship  in  his  widow  for 
her  absolute  use. 

So  much  upon  the  will  itself.  It  is  perfectly  clear, 
fix>m  the  language  of  Lord  Eldon  in  Doe  v.  Chichester  {a)^ 
and  from  the  decision  of  Sir  W.  Grant  in  Jones  v. 
Tucker  (6),  that  the  Court  will  direct  no  inquiry  into  the 
state  of  the  property,  because  no  evidence  on  that  subject 
can  be  admitted  in  aid  of  the  construction.  And  if  such 
be  the  law  in  cases  relative  to  the  execution  of  powers, 
a  fortiori  must  it  be  the  law  in  a  question  touching  the 
operation  of  a  will  upon  a  subject-matter  in  which  the 
testator  possessed  neither  property  nor  power.  Upon 
a  question  of  election,  indeed,  it  is  settled  that  the 
Court  is  not  entitled  to  look  beyond  the  four  corners 
of  the  instrument;  Brodie  y.  Bm'ry{c\  Webb  y.  Hon" 
nor.  (d) 

The  Attomey^General  (Sir  W.  Home),  Mr.  Bligh,  and 
Mr.  Rudall^  for  the  Appellant,  Thomas  Cass  Pitcher. 

The  question  whether  the  widow  did  or  did  not  take 
the  stock  as  a  trustee,  is  one  that  depends  partly  upon 
the  acts  done  by  the  husband  with  reference  to  the  stock, 
and  partly  on  the  subsequent  conduct  of  the  parties  as 
explanatory  of  their  intentions.  The  mere  act  of  trans- 
ferring the  fund  from  his  own  name  into  that  of  his  wife 
jointly  with  his  effected  no  change  in  the  property ;  till 

the 
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the  day  of  his  death  he  retained  the  entire  dominion 
OTer  it ;  he  might  have  sold,  retransferred,  or  otherwise 

.  disposed  of  it  at  any  moment,  so  that  the  ownership 
remained  virtually  unaltered ;  and  his  subsequent  deal- 
ings with  the  stock,  the  manner  in  which  he  treated  it 
in  his  will,  and  the  form  in  which  the  transfers  of  the 
later  purchases  were  taken,  abundantly  prove  that  till 
the  last  hour  of  his  life  the  testator  fully  believed  and 
understood  that  the  stock  never  ceased  to  be  his.    During 

'  his  life,  therefore,  the  legal  as  well  as  the  equitable  interest 
in  it  continued  to  be  vested  in  him ;  and  the  instant  he 
died,  his  will  operated  as  a  binding  declaration  of  trust 
upon  the  widow,  upon  whom  by  survivorship  the  legal 
ownership  devolved.  The  whole  of  Mrs.  Cass*%  beha- 
viour after  her  husband's  death  was  strictly  consistent 
with  the  same  understanding,  in  which  it  would  seem  she 
fully  concurred.  She  was  content  to  receive  the  yearly 
dividends  of  the  stock,  in  which  under  the  will  she  took 
a  life  interest,  without  attempting  to  touch  the  principal 
itself;  she  recognized  the  appellant's  claim  to  a  portion 
of  that  stock  as  one  of  her  husband's  legatees,  and  as  a 
matter  of  accommodation  to  him,  entered  into  an  ar- 
rangement for  enabling  him  to  anticipate  the  enjoyment 
of  his  legacy ;  and  in  the  will  by  which  she  disposed  of 
her  fortune  she  made  not  the  slightest  allusion  or  re- 
ference to  any  property  derived  from  her  husband. 
Murless  v.  Franklin  (a)  was  the  case  of  an  advancement 
of  children,  where  the  presumption  drawn  by  courts  of 
equity  from  a  purchase  made  by  a  father  in  their  names  is 
founded  on  the  notion,  that  the  father  means  thereby  to 
advance  those  for  whom  both  the  natural  and  municipal 
law  require  him  to  provide.  If  therefore  the  legal  estate 
be  conveyed^  as  the  father  conveyed  it  in  Murless  v. 
Franklin,  to  a  child,  the  inference  is,  unless  it  be  rebutted 
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by  contemporaneous  evidence,  that  the  beneficial  interest 
is  intended  to  pass  also.  But  Murless  v.  Franklin  can 
have  no  application  here ;  for  here  the  husband  continued 
from  the  time  of  the  transfers  down  till  his  decease  to  be 
the  legal  owner  of  the  property ;  and  all  his  acts  with 
respect  to  it,  and  among  others  his  disposition  of  it  by 
will,  prove  incontestably  that  he  asserted  and  meant  to 
exercise  all  the  rights  of  ownership  over  it.  Of  this  the 
evidence  is  ample ;  and  (although  that  would  not  be  indis* 
pensable  in  a  case  like  the  present),  it  must  also  be 
deemed  contemporaneous,  since  it  relates  to  facts  and 
transactions  which  took  place  while  Mr.  Cass  was  the 
l^al  owner  of  the  stock,  and  before,  by  his  decease,  it 
vested  in  his  wife. 


Upon  the  second  point,   it  is   impossible  to  doubt 
that  the  testator  affected   to  dispose  of  the  stock  in 
question  by  his  will.     The  gift  to  the  widow  for  her  life 
b  not  an  ordinary  pecuniary  bequest;  neither  is  it  a 
general  bequest  of  money  in  the  funds.     It  is  a  gift  of 
*^  all  my  funded  property,''  in  language  which  accord- 
ing to  the  authorities  amounts  to  a  specific  legacy.    The 
same  property  which  is  bequeathed  to  the  widow  for  life 
is,  upon  her  decease,  allotted  and  parcelled  out  among  a 
great  number  of  legatees ;  the  total  of  the  4  per  cent, 
stock  legacies  which  are  thus  given,  fall  short  by  50/. 
only  of  exhausting  the  exact  amount  of  that  species  of 
stock  standing  in  the  joint  names  of  the  husband  and 
wife ;  and  it  is  admitted  that  the  testator  had  no  other. 
In  like  manner  the  annuity  to  the  testator's  sister-in-law, 
followed  by  the  gift  over  of  the  principal  sum  of  2000/. 
out  of  which  that  annuity  proceeded,  referred  beyond  a 
doubt  to  the  2000/.  Navy  5  per  cents,  which  were  stand- 
ing on  a  similar  joint  account.     The  natural  and  neces- 
sary inference  is,  that  the  funded  property  given  to  the 
wife^  and  the  stock  given  afterwards  to  the  legatees  over 

are 
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are  the  same  identical  subject-matter;  and  the  former 
bequest  being  certainly  specific,  the  latter  must  be  specific 
likewise. 

Upon  the  point  of  election,  it  is  unquestionable 
that  evidence  may  be  adduced  with  respect  to  the 
state  of  the  testator's  property ;  Pole  v.  Lord  Somers  (a), 
PuUeney  v.  Lord  Darlington  {b) :  and  where  specific  be- 
quests are  given,  the  Court,  frequently  for  its  own  satis- 
faction, directs  inquiries  for  the  purpose  of  ascertain- 
ing what  property  the  testator  possessed  at  the  date  of 
his  will,  or  the  time  of  his  death,  capable  of  answer- 
ing those  bequests.  Indeed,  such  inquiries  are  indis- 
pensable where  the  existence  or  nature  of  the  thing 
given  is  disputed.  Here,  however,  it  is  admitted  that 
there  is  not,  and  never  was,  any  funded  property  upon 
which  the  will  could  operate,  except  those  sums  of 
stock  which,  at  the  death  of  Mr.  Cass^  were  standing  in 
the  joint  names  of  himself  and  his  wife ;  and,  having 
that  fact  undisputed,  we  are  content  rather  to  rely  upon 
the  construction  of  the  instrument  itself  than  upon  the 
result  of  any  inquiry,  or  the  aid  of  extrinsic  evidence. 

Upon  the  whole  it  is  submitted,  that  this  will  manifests 
a  plain  and  unambiguous  intent  to  dispose  of  the  fund  in 
question ;  that  the  testator  never  could  have  given  the 
l^acies  of  his  funded  property  to  his  wife,  and  of  the 
sums  in  4  per  cent,  stock  to  the  legatees  over,  unless  he 
had  meant  those  legacies  to  be  satisfied  out  of  the  stock 
which  he  had  transferred,  and  which  was  then  standing 
to  the  joint  account;  that  the  widow,  by  not  touching  the 
funded  property,  and  not  referring  to  it  in  her  will, 
shewed  that  she  considered  herself  as  a  mere  trustee ; 
but  if  she  was  not,  upon  the  face  of  the  will  coupled 
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18S8.  with  her  own  conduct,  to  be  considered  as  holding  the 
property  in  trust,  then  that  she  was  bound  to  elect,  and 
that  by  enjoying  as  she  did  the  rents  of  the  leasehold 
houses  while  she  lived,  she  has  elected  to  take  the  bene- 
fits given  her  by  the  will. 

Sir  E.  Sugderij  in  reply. 


Dec.  16.  The  LoRD  Chancellor  stated  the  substance  of  the 

will,  and  observed  that  the  allegation  in  the  cross  bill, 
whereby  it  was  represented  that  the  advance  of  500/., 
made  to  Thomas  Cass  Pitcher  by  the  widow  on  his 
promissory  note,  was  an  arrangement  entered  into 
between  them  for  payment  of  the  legacy  which  he 
claimed  to  be  entitled  to  under  the  testator's  will,  was 
not  supported  by  any  evidence;  and  that  the  mere 
giving  of  the  note  precluded  such  a  supposition,  if  it 
rested  on  suggestion  merely,  inasmuch  as  the  sums  did 
not  tally,  the  legacy  being  a  sum  of  500/.  4  per  cent* 
stock,  while  the  loan  was  of  500/.  sterling.  His  Lord* 
ship  then  proceeded  as  follows :  — 

I  agree  with  the  opinion  of  the  Vice-Chancellor  upon 
both  points.  When  an  individual  effects  a  purchase  of 
stock  in  the  joint  names  of  himself  and  his  child,  or  of 
himself  and  his  wife,  the  transaction  cannot  of  itself  be 
considered  as  converting  tliese  parties  into  trustees, 
quoad  their  interest,  for  the  purchaser  whose  money  has 
paid  the  price  of  the  stock.  With  respect  to  a  child 
this,  I  think,  is  admitted.  But  it  is  said  that  the  case 
of  advancement  to  a  child  rests  upon  the  peculiarity  of 
the  relation,  and  that  the  exception  shall  not  be  extended 
to  the  wife.  That  distinction,  however,  is  not  supported 
by  the  authorities.    Lord  Eldon^   who,   in   Rider  v. 

Kidder, 


CASES  IN  CHANCERY. 

Kidder  {a\  had  only  expressed  the  inclination  of  his 
opinion,  sayings  that  the  relation  ^^  would,  perhaps, prevail 
also  in  favour  of  a  wife,"  had,  apparently,  no  doubt  at 
all  in  Wilde  v.  Wilde  {b\  where  his  Lordship  said,  that 
if  a  husband  purchased  stock  in  the  joint  names  of 
himself  and  his  wife,  it  was  primd  facie  a  gift  to  her  in 
the  event  of  her  surviving,  unless  evidence  of  contem- 
poraneous acts,  shewing  a  contrary  intention,  were 
produced.  Lord  Hardmcke^  too,  in  Stileman  v.  Ash^ 
down  {c)y  though  he  expresses  an  opinion  that  the 
doctrine  in  &vour  of  advancement  of  children  had  gone 
quite  far  enough,  refers  to  the  case  of  Chrisfs  Hospital 
v.  Budgitt  {d)f  for  another  purpose,  indeed,  but  with  the 
full  view  of  the  favour  therein  shewn  to  the  wife  as 
against  volunteers  or  the  heir-at-law,  and  without  any 
disapproval  of  Lord  Harcourfa  decision,  a  part  of  which 
he  makes  the  groundwork  of  his  own.  It  is  almost 
unnecessary  to  add,  that  where,  as  is  the  case  here  with 
respect  to  the  bulk  of  the  stock,  the  whole  standing  in 
the  joint  names  at  the  date  of  the  will,  the  transfer  into 
the  joint  names  is  a  transfer  of  sums  previously  standing 
in  the  owner's  own  name,  the  presumption  of  intention 
to  give  is  considerably  stronger.  Indeed,  in  George  v. 
Howard  aiid  the  Bank  of  England  {e)^  Chief  Baron 
Bichards  expressed  an  opinion,  that  such  a  circumstance 
would  be  sufficient  in  the  case  of  a  stranger. 


It  was  further  contended,  that  the  circumstance  of 
the  testator's  power  over  this  chose  in  action  continuing 
after  the  transfer  and  up  to  his  death  differs  this  from  the 

case 


(a)  10  Vet,  560. 

(b)  Sl»t  Jttly  1825,  cited  in 
1  Bop,  H,  j*  W.  Jacob*s  edit.  p. 
54*  So  also  Lorimer  v.  Lorimer, 
decided  by  Sir  J,  Leach,  Vice- 
Chancellory  llth  Nov.  182S,  and 

Vol.  II. 


stated  in  the  note  to  10  Ves,  567. 
3d  edit. 

(c)  8  Atk.  477. 

(rf)  2  Fern,  685. 

(e)  7  Pricey  646. 
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case  of  advancement  to  a  child.  But  there  is  a  great 
fallacy  here,  as  it  seems  to  me.  The  testator's  power 
may  have  continued,  but  in  what  capacity  ?  As  husband, 
and  in  the  exercise  of  his  marital  right  Then,  suppose 
it  to  be  admitted  that  he  might  have  reduced  the  stock 
(a  chose  in  action)  into  possession  by  having  had  it 
re-transferred  into  his  own  name  during  his  lifetime, 
still  the  argument  is  not  at  all  advanced,  for  it  is  not 
pretended  that  any  thing  was  done  after  the  first 
transfer,  the  stock  standing  in  the  joint  names  at  the 
date  of  the  will,  and  at  the  death  of  the  testator.  The 
husband  makes  the  will,  which  is  said,  indeed,  not  to 
relate  to  the  stock.  But  suppose,  with  a  view  to  this 
part  of  the  argument,  we  were  to  admit  that  it  did ;  the 
wife's  right  would  survive  nevertheless.  I  have  no 
doubt  whatever,  therefore,  that  the  stock  survived  to  the 
wife;  and  then  the  second  question  arises,  with  respect 
to  her  election. 


There  is  nothing  more  undoubted  in  the  law  than 
.that  to  make  a  case  of  election  the  intention  must 
appear  certainly  and  clearly,  both  as  to  the  property 
assumed  to  be  disposed  of,  and  as  to  the  implied  condi- 
tion to  be  fulfilled.  A  person  is  not,  without  strong 
indications  of  such  an  intent,  to  be  understood  as 
dealing  with  what  does  not  belong  to  him.  As  for  his 
supposing  himself  to  have  rights  which  he  had  not, 
unless  that  appears  plainly  upon  the  face  of  the  will,  it 
woiild.be  most  dangerous  to  be  guided  by  any  conjecture 
that  .may  be  raised  to  this  effect,  or  to  let  in  extrinsic 
evidence  in  proof  of  it.  "  If  I  was  to  receive  evidence 
of  the  testator's  fancy,  it  would  introduce  a  very  despe- 
rate rule  of  property  in  this  Court."  These  were  tlie 
words  of  Lord  Tliurlow  in  a  case  (a)  where,  nevertheless, 

he 
(a)  Siraiton  v.  Best,  I  Vet,  jun.  285. 
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he  stated  that  he  had  no  doubt  of  the  answer  which  the 
testator  would  have  given,  if  the  question  had  been  put 
to  him  as  to  his  intention.  I  do  not,  however,  feel  that 
I  am  here  called  upon  to  determine  whether  or  not 
evidence  dehors  the  will  is  admissible  in  explanation  of 
the  testator's  meaning,  for  the  purpose  of  raising  a  case 
of  election.  There  is  some  discrepancy  among  the 
cases,  one  or  two  of  them  not  being  reconcilable  with 
the  others,  or,  I  may  add,  wit^  the  established  principles 
of  the  law.  But  referring  to  those  others,  and  to  the 
observations  of  Lord  Kent/on  in  Andrews  v.  Emmot  (a), 
and  of  Lord  Eldon  in  Druce  v.  Denison  (b),  Pole  v.  Lord 
Somers{c)  in  this  Court,  and  in  Doe  v.  Chichester  {dy  in 
the  House  of  Lords,  I  entertain  the  strongest  opinion 
that  the  rules  of  law  are  against  its  admissibility.  Its  ad- 
mission here,  however,  would  not  decide  the  question. 


V, 

Pitcher. 


Has  the  Court  any  right  to  say,  upon  this  will,  that 
the  testator  has  givien  the  stock,  which,  it  has  been 
proved,  was  not  his  own  to  dispose  of?  The  general 
gift  to  trustees,  after  specifying  the  leaseholds,  is  of  all 
the  interest  "  of  all  my  funded  pn^perty  or  estate,  of 
whatsoever  kind,  or  wheresoever  the  same  or  any  part 
thereof  may  be  found."  This  of  itself  is  sufficiently 
general,  and  extends  to  every  thing  else  ns  well  as  to 
funded  property.  But  that  this  generality  was  clearly 
in  his  intention  is  equally  plain  from  the  whole  scope 
and  character  of  the  instrument,  as  from  the  particular 
language  of  the  gift  to  the  trustees.  The  will  begins 
by  bequeathing  the  several  leasehold  houses  therein 
described,  and  then  come  the  general  words  about 
funded  and  other  property,  with  which  the  bequest 
concludes.     The  stock  legacies  are  all  general;  **  the 

sum 


(fl)  2  Bro,  C.  C.  297. 
\b)  6  Vet,  585. 


(c)  6  r«.  309. 
\d)  4  Dow.  65. 
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18SS.       sam  of  so  much,"  and  *^  such  a  stock."     Thus  the  one 

in  question  is,  **  I  give  the  sum  of  500^  4  per  cents,  to 

pk  my  great-nephew;"  and  if  he  die  single,  or  without 

FiTCBu.      issue,  the  said   sum  of  600/.    is   to   go   over  to   his 

brothers  and  sister. 

There  is  nothing  here  to  make  it  clear  that  the  tes- 
tator was  dealing  with  the  stock  already  purchased,  or 
which  should  thereafter  be  purchased.  On  the  contrary, 
the  legacy  is  plainly,  by  all  the  rules  on  the  subject,  a 
general  one.  But  it  is  contended,  that  in  deciding  upon 
the  character  of  the  ulterior  legacies,  the  Court  must 
refer  to  the  preceding  general  gift  to  the  trustees,  and 
to  the  life  interest  given  to  the  widow,  afler  whose  de- 
cease those  legacies  are  to  take  effect.  This  only  brings 
it  back  to  a  clause  of  a  nature  as  general, — *^  all  my 
funded  and  other  property."  There  is  nothing  to  jus- 
tify the  Court  in  holding  that  the  testator  thereby  in« 
tended  to  give  what  was  not  his  own ;  namely,  the  stock 
in  which  his  wife  had  the  interest  by  survivorship,  not 
to  be  defeated  by  his  will.  Very  possibly  the  Court 
may  surmise,  as  Lord  Eldon  did  in  Judd  v.  Pratt  (a), 
that,  had  he  been  asked  the  question,  he  would  have 
said  that  the  stock  was  his,  and  that  he  intended  to  deal 
with  it  as  such.  But  he  has  not  made  that  intention 
clear  where  it  ought  to  be  shewn, — in  his  will. 

The  bearing  upon  this  question  of  the  cases  relative 
to  the  execution  of  powers  appears  to  be  all  one  way, 
if  regard  be  had  to  the  well-established  distinction  be- 
tween personal  and  real  estate.  Where  a  testator  has 
no  real  estate  save  the  one  comprised  in  the  power,  a 
general  devise  will  operate  as  an  execution,  on  the 
ground  that  there  is  no  other  wny  of  satisfying  the 

words 

(a)  13  Vet.  168. 
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words  of  the  devise  except  by  supposing  the  devisor  to 
have  had  the  power  in  bis  contemplation;  and  upon  that 
principle  Standen  v.  Standen  {a)  and  other  cases  were 
decided.  But  a  will  of  personal  estate  looks  forward  to 
the  testator's  death,  and  acts  upon  what  he  may  then 
have  as  well  as  on  what  he  has  at  the  date  of  the  will ; 
and,  therefore,  general  words,  though  large  enough  to 
cover  the  personalty  subject  to  the  power,  are  held  not 
to  be  an  execution  of  tlie  power ;  for  there  is  no  neces- 
sity, as  in  the  case  of  realty,  to  suppose  that  the  testator 
intended  to  execute  of  the  power  merely  because  he 
had  no  other  personalty  at  the  time:  he  must  be  taken 
to  have  looked  forward,  and  to  have  bequeathed  all  that 
his  will  can  affect.  These  points  are  so  well  established, 
that  one  is  only  apprehensive  of  seeming  to  consider 
them  as  unsettled  by  referring  to  the  cases,  all  of  which 
are  perfectly  clear  and  consistent,  from  Andrews  v.  Em" 
nu>t  {b)  downwards,  to  Jones  v.  Tucker  {c\  in  which  Sir 
William  Grant  admitted  that  tliere  could  be  no  reason- 
able doubt  of  tlie  intention  to  execute  the  power,  but  yet 
held  himself  bound  by  the  rules  of  law,  and  precluded 
from  looking  out  of  the  will  to  the  state  of  the  personal 
property  at  its  date. 


Hi 


C     *.  1 


DuMMsa 

PlTCHia. 


In  this  instance  the  testator  may  have  intended  to  dis* 
pose  of  personal  funds  to  be  afterwards  acquired ;  and^ 
therefore,  the  Court  is  not  driven  to  assume  that  he  was 
speaking  of  such  stock  as  stood  in  the  joint  names  of 
himself  and  his  wife  at  the  time  when  the  will  was  made. 


(a)  2  Vet*  jun.  589. 
(*)  2  Bro.  C.  C,  297. 


(c)  2  Mer,  S35. 
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,,  NORWAY  r.  NORWAY. 


A  penoa  XN  this  case  a  persoQ  who  was  named  a  trustee  in  a 


tee  in  a  deed, 
vbo  dfrfinei 
toacoepc  the 

the      "" 


deed, 
luniier  accepted  the  trust,  and  who  bj  his  an 
gether  declined  it,  had  been  made  a  Defendant  i 

A  question  was  made,  upon  the  bill  being 
^^J^J^^!^  "  against  the  Defendant,  whether  he  was  entitled  to  his 
Bfeaed,  aad  cosis  as  between  solicitor  and  client ;  and  a  former  case 
fets  »^ as  o(Sk€rrati  r.  B^tl^{a)  was  referred  to,  in  which  such 
pvtj  costs  had  been  giTen. 

It  was  stated  by  Mr.  Pembertan  that  the  case  referred 
to  coald  DOC  be  ooosideied  as  of  much  aothoritr;  for  the 
question,  though  (me  of  great  importance  in  practice, 
had  been  there  decided  after  a  Terr  slight  discussion  at 
the  bar;  and  as  the  objection  was  not  stronglj  pressed, 
the  deliberate  attention  of  the  Court  had  not  been  called 
to  the  point. 

Mr.  £of,  Mr.  P^goit^  and  Mr.  Bigg^  for  different 
parties  in  the  cause. 

Tke  Master  oftAe  Rolls. 

Being  now  called  upon  to  give  a  formal  decision  upon 
this  pointy  I  must  declare  that  a  person  named  as  trustee 
in  a  deed,  who  dedines  to  accept  the  office,  is  in  the 
situation  of  any  other  Defendant  against  whom  a  bill  is 
dismissed ;  and  it  would  be  against  the  common  principle 
of  the  Court  that  he  should  have  his  costs  as  between 
solicitor  and  dienL 


(e)  I  Matg.  t  Mykmy  6SS. 
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MADDEFORD  v.  AUSTWICK.  J^s. 

AUSTWICK  V.  MADDEFORD. 


■j^ROM  the  decrees  made  in  these  causes  by  Sir  John 
Leachj  when  Vice-Chancellor,  an  appeal  was 
brought  by  Austwiclcj  the  Defendant  in  the  original,  and 
the  PlaintifiT  in  the  cross  cause.  The  general  nature  of 
the  questions  raised  in  the  two  suits,  and  the  circum- 
stances out  of  which  they  arose,  are  stated  in  his  Honor's 
judgment,  which  is  reported  in  1  Simons^  p.  89. 


7%^  Lord  Chancexxor  affirmed  both  the  decrees  of      ^^'  i^- 
the  Court  below. 
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ig34.  EASTWOOD  V.  GLENTON. 

JmL  97.  ^1. 

It  is  con-  1\^^  PEPYS  moved  for  the  discharge  of  an  order 
Sr°'3i  obtained   by   the  Defendant,    upon   petition   of 

of  the  Court,  coarse  at  the  Rolls,  for  the  taxation  of  his  solicitor's 

jSSSl^i  bUl  of  costs. 

comrenieDt, 

qoire  to  be  ^r*  BetheU  took  a  preliminary  objection  to  the  mo- 

*™*"**f^|jy  *  tion,  on  the  ground  that  an  order  made  by  the  Master 
that  an  er  '  of  the  Rolls  upon  petition  could  not  be  discharged 
oS*\Sl  *  ^P^^  motion  before  the  Lord  Chancellor.  The  r^idar 
petition  at  course,  where  it  was  sought  to  discharge  an  order  for 
t^Si^  ^°"  of  *  solicitor's  biU  of  costs  obtained  upon  a 
upon  BKAion  petition  of  course  at  the  Rolls,  was  to  present  a  petition 
Loitl  Chan-  ^^^  ^^^  purpose  to  the  Master  of  the  Rolb ;  and  upon 
cellor.  sndti  petition,  where  affidavits  were  filed  on  both  sides, 

with  the  view  of  going  into  the  merits  of  the  case,  it  was 
not  competent  to  either  party  to  take  advantage  of  a 
technical  objection :  CrossUy  v.  Parker  (a),  GreUon  v. 
Leybume.  (6)  The  order  to  tax  a  solicitor's  bill,  though 
made  as  of  course,  was  not  a  common  order  involving  a 
mere  point  of  practice,  but  an  order  made  in  conformity 
with  the  statute,  and  could  be  discharged  only  by  virtue 
of  the  same  jurisdiction  uuder  which  it  was  obtained. 

* 

Mr.  Pepys^  contra. 

The  objection  is  disposed  of  by  the  single  authority 
of  Bishop  V.  WilUs  (c),  where  Lord  Harchdcte  recc^ 
nises  the  rule  that  orders  made  upon  petition  cannot  be 
discharged  upon  motion,  unless  the  petition  be  ex  parte^ 

and 

(«)  1  Jac  <S-  H'att.  4Ca  (c)  S  Ter.  sen.  115. 

\b)  1  Tmrm,  ^  Rhu,  407. 
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and  in  that  case,  he  says,  it  is  every  day's  practice  to 
move  for  the  discharge  of  such  orders.  That  practice 
has  been  uniformly  followed  from  Lord  Haretmck^n  time 
down  to  the  case  of  Cbdton  ▼•  Pardon  {a),  where  Lord 
Sldon  discharged,  upon  motion,  an  order  made  as  of 
course  by  the  Master  of  the  Rolls  for  the  taxation  of  a 
solicitor's  bill  of  costs;  nor  can  a  single  direct  aotbo- 
rity  be  produced  in  support  of  the  objection. 


S81 


18S4. 


Eastwood 

<3LBI«T0y. 


The  Lord  Chancellor. 

A  preliminary  objection  was  made  to  this  motion,  on 
the  ground  that  the  order,  which  had  been  obtained 
upon  petition,  of  course  at  the  Rolls,  could  not  be  dis- 
charged, upon  motion,  in  this  Court.  The  cases  cited 
as  precedents  in  support  of  the  practice  objected  to, 
were  Bishop  v.  Willis  (i)  and  CbUton  v.  Pardon,  {a)  The 
former  was  not  an  express  decision  in  favour  of  the 
practice,  as  the  case  on  which  the  order  had  been  made 
bad  been  obtained  after  argument  by  counsel  on  both 
sides,  but  Lord  Hardwicke  recogniseJ  the  practice  of 
moving  to  discharge  orders  made  upon  petitions  of 
course.  In  the  latter  case,  an  order,  as  of  course,  bad 
been  obtained  for  taxation  of  a  solicitor's  bill,  upon 
a  suppression  of  the  fact,  that  a  former  order  had, 
many  years  before,  been  obtained  for  taxation  as  be- 
tween solicitor  and  client.  The  defendant's  solicitor 
had  been  paid  after  a  long  interval,  and  he  made  an 
ofier  to  deliver  up  deeds,  which  was  refused.  The 
order  was  for  a  re-taxation,  which  is  not  of  course,  and 
could  only  have  been  obtained  on  suppression  of  the 
facts. 

I  have 


Jan.  3i.- 


(a)  \Turn.^RiUi.50U 


{h)  2F<f«.  sen.  115. 
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Eastwood 

V. 
(#MUIXOK* 


I  have  found  another  case,  Jones  v.  Sajdy  (a),  where 
an  order  of  course  having  been  obtained  at  the  Rolls 
by  petition,  Lord  Eldon^  on  motion,  discharged  it 
for  irregularity.  The  order  was  for  time  to  answer 
after  a  demurrer  over-ruled,  and  Lord  Eldon  held  it 
clear  that  this  was  a  special  application.  It  is  pro- 
bable that  there  had  been  a  suppression  of  the  fact 
in  the  petition,  viz.  of  the  demurrer  having  been  over- 
ruled; but  it  is  also  possible  that  a  mistake  had  been 
committed  by  the  secretary  at  the  Rolls  in  taking  it 
for  an  order  of  course.  If  so,  this,  though  not  in 
form,  was  in  substance  an  appeal,  and  an  appeal  from 
the  Judge  who  signs  such  an  order  of  course,  and  who 
neither  hears  any  party,  (there  being,  indeed,  only  one 
party,)  nor  knows  any  thing  of  it.  There  seems  every 
reason  why  such  applications  should  be  addressed  to 
the  Court  which  made  the  order,  or  is  supposed  to 
have  made  it,  which  ought  to  protect  its  officers,  and 
which  can  best  visit  the  party  with  whatever  penalty  his 
irregular  or  culpable  procedure  may  deserve.  But  it  is 
agreed  by  their  Honors,  with  whom  I  have  conferred, 
that  there  is  jurisdiction  here  to  entertain  such  applica- 
tions, and  by  way  of  motion.  They  are  not,  indeed,  ap- 
peals, for  there  is  not  properly  any  order  to  appeal  from : 
neither  are  they  rehearings,  for  there  cannot,  except 
in  contemplation  of  law,  be  said  to  have  been  a  hear- 
ing by  the  Judge  below.  But  the  party,  on  his  own 
statement,  obtains  what  he  is  entitled  to,  if  his  state- 
ment be  correct,  and  what,  if  it  be  not  correct,  no  other 
party  can  be  heard  to  resist ;  and  he  makes  his  statement 
on  his  own  responsibility,  and  takes  the  order  at  his 
own  peril.  Where  the  order  is  not  on  petition,  but  by 
motion,  that  is,  by  handing  in  the  brief,  the  party  is 
bound  by  what  is  indorsed  on  it.     It  is  only  in  a  very 

strict 

(a)  Cited  in  1  Swan,  1 94.  note. 
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strict  and  technical  sense  that  the  Court,  making  such 
an  order,  can  be  said  to  hear  and  determine,  or  to  act 
otherwise  than  ministerially.  Nevertheless  the  Court 
may,  in  contemplation  of  law,  be  said  so  to  act. 

But  though  we  are  all  agreed  that  there  is  jurisdiction 
to  discharge  such  orders  here,  we  think  the  inconve- 
nience manifest  of  moving  in  one  Court  to  discharge 
such  orders  made  in  another;  and  we  have  come  to 
the  understanding  that  such  applications  should  not  be 
entertained.  Whether  or  not  it  may  be  advisable  to 
make  any  general  order  to  this  effect  it  is  unnecessary  to 
consider;  the  very  rare  occurrence  of  such  motions 
sufficiently  shews  the  sense  entertained  of  their  incon- 
venience, and  we  have  no  doubt  that  the  course  which 
we  all  agree  in  recommending  will  be  adopted. 

With  respect  to  this  motion,  as  it  has  been  made 
here,  it  will  be  disposed  of  as  soon  as  counsel  renew 
the  application  upon  the  merits,  (a) 


288 
IBS*. 


Eastwood- 
Glbktoii. 


{a)  See  the  following  case. 
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Rolls.  LEES  V.  NUTTALL. 

Dec,  4. 

An  order  HPHE  Defendant,  who  was  a  country  solicitor,  had 

coune,  upon  employed  Messrs.  Warner  and  Forster^  as  his  agents 

petition  at  in  Londorij  previously  to  the  month  of  February  1822, 

may^ifir-  when   the  partnership    between   Messrs.   Warner  and 

te^\yoT     Ff^rUer  was  dissolved  ;  and  in  May  1823  the  Defendant 
improperly  ^  .i  .         j  i 

obtained,  be     discharged  the  balance  upon  bills  delivered,  and  due 

^^^SSon    ^^^™  ^^^  ^^  ^^  partnership  firm.     The  Defendant  con- 
before  the        tinned   to   employ  Mr.  Forster  as   his  agent ;   and,  in 

gJuST''^^*  ^^««^  1S3*»  ^^^  bills  delivered  by  Mr.  Forster  to  the 
An  order  Defendant  amounted  to  the  sum  of  502/.  Is,  5d,  After 
ationofan  some  correspondence,  in  the  course  of  which  the  De- 
*^°''*  he^  fendant,  by  a  letter  addressed  to  Mr.  Forster^  promised 
obtained  as  of  to  discharge  the  above-mentioned  sum,  Mr.  Forster^ 
^^u'^Tr  nor  '^^  October  1834,  commenced  an  action  against  the  De- 
can  the  rule  fendant,  and  notice  of  trial  had  been  served  upon  the 
the  am^nt  Defendant  for  the  sittings  after  Michaelmas  term.  On 
of  the  agent's  the  26th  of  November  1834  the  Defendant  obtained  an 
Court,  upon  order,  as  of  course,  upon  a  petition  in  the  cause,  for  the 

such  appli-       taxation  of  the  bills  delivered  by  Mr.  Forster.  and  also  of 

cation,  be  dis- 

penned  with      the  bills  delivered  by  Messrs.  Warner  and  Forster^  which 

recudcS-"    ^^^  ^^"  discharged  in  1823,  two  years  before  the  in- 
cumstances.      stitution  of  the  suit  in  which  the  ex  parte  order  was  ob- 
tained.    A  motion  was  now  made  for  the  discharge  of 
that  order. 

Mr.  Pemberton  and  Mr.  Parker^  in  support  of  the 
motion. 

The  order  obtained,  as  of  course,  by  the  Defendant 
is  as  irregular  as  it  is  incapable  of  being  sustained  upon 
the  merits.     It  is  a  rule,  both  at  law  and  in  equity, 

that 
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that  a  solicitor  cannot  apply  for  the  taxation  of  his  1834. 
agent's  bills  without  bringing  the  amount  of  the  bills 
into  Court :  Tidd^s  Practice  (a),  Ostle  v.  Christian,  {b}  ^' 
The  taxation  of  an  agent's  bill  is  not  within  the  act*  ^ottall. 
giving  special  jurisdiction  to  the  superior  Courts  over 
solicitors,  and  the  amount  of  the  bill  must  be  brought 
into  Court,  where  an  order  for  taxation  is  made  under 
the  general  jurisdiction.  If  it  were  necessary  to  go  into 
the  merits,  the  suppression  of  the  facts  that  the  part- 
nership of  Messrs.  Warner  and  Forster  was  dissolved, 
and  that  the  bills  due  on  the  agency  account  between 
that  firm  and  the  Defendant  had  been  settled  two  years 
before  the  commencement  of  the  suit,  as  well  as  the 
promise  by  the  Defendant  to  pay  the  bills  admitted  by 
him  to  be  due  to  Mr.  Forster,  would  render  it  impos- 
sible to  sustain  this  order. 

Mr.  Bethellf  contra. 

This  order  having  been  obtained  upon  a  petition  to 
the  Master  of  the  Rolls  cannot  be  discharged  upon 
motion.  In  Eastwood  v.  Glenton{c),  where  a  motion 
was  made  to  discharge  an  order  to  tax  a  solicitor's  bill 
obtained  upon  a  petition  of  course  at  the  Rolls,  Lord 
Chancellor  Brougham,  though  he  entertained  the  mo- 
tion, stated  that  he  had  conferred  with  the  Vice-Chan- 
cellor  and  the  late  Master  of  the  Rolls  upon  this 
subject,  and  that  the  practice  would,  in  future,  be 
altered.  This  preliminary  objection  renders  it  unneces<« 
sary  to  consider  the  alleged  irregularity,  or  to  support 
the  order  upon  the  merits.  The  case  of  Paget  v« 
Nicholson  {d),  however,  shews  that  the  rule  for  bringing 

the 

(a)  p.  917.  (c)  p.  280.  iuprL 

(b)  1  Turn.  ^  Ruu,  324.  {d)  Beamet  on  Cotts,36l. 

*  2G.2.  c,  25.  «.  23. 
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1654.  the  amount  of  an  agent's  bill  into  Court,  upon  an  ap- 
plication for  its  taxation,  is  one  which  the  Court  will 
dispense  with.  The  sixth  section  of  the  12  G.  2.  c,  IS. 
contains  words  which  exclude  the  taxation  of  an  agent's 
bill  from  the  operation  of  the  act  *  which  gives  to  the 
superior  Courts  particular  jurisdiction  over  their  offi- 
cers ;  but  it  is  doubtful  whether  that  section  will  apply 
to  the  case  of  a  solicitor,  party  to  a  suit,  who  employs 
another  solicitor,  as  such,  to  prosecute  the  suit,  and  not 
in  the  capacity  of  an  agent.  But,  supposing  that  case 
to  be  within  the  act  of  the  12  G.  2.  c.  IS.,  no  case  has 
ever  decided  that,  under  the  general  jurisdiction  which 
the  Court  possesses  over  its  officers,  a  solicitor,  party  to 
a  cause,  may  not,  upon  a  summary  application,  call 
for  the  taxation  of  the  bills  delivered  by  a  solicitor 
whom  he  has  employed  to  conduct  his  case.  With 
regard  to  the  Defendant's  promise  to  discharge  the  bills 
as  delivered  by  Forster,  that  must  be  taken  to  be  a 
promise  to  pay  the  bills,  subject  to  taxation. 

Mr.  Pemberton^  in  reply. 

It  is  the  constant  practice  to  move  for  the  discharge 
of  ex  parte  orders  made  upon  petition ;  Bishop  v.  Wil^ 
lis  (a),  Oslle  v.  Christian  (i),  Cltdton  v.  Pardon  (c) ;  and 
until  that  practice  shall  be  altered  by  a  general  order  of 
the  Court,  a  mere  intimation  of  its  inconvenience,  such 
as  appears  to  have  been  made  in  Eastwood  v.  Glentony 
cannot  affiK^t  the  right  of  parties  to  obtain  the  discharge 
of  such  orders  upon  motion.  As  to  Paget  v.  Nicholson^ 
the  order  in  that  cause  was  made  under  very  peculiar 
circumstances ;  and  the  question  is  not  whether  the  rule 

for 

(a)  S  Fa,  ten.  115.  (c)  1  Turn,  ^  Ruts,  301. 

ib)  1  Turn.  ^  Buss.  324. 


•  aG.2.  c,  23.  1. 25. 
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for  bringing  the  amount  of  an  agent's  bill  into  Court        ]8d4« 
upon  an  application  for  its  taxation  may  be  dispensed 
with  upon  a  case  made,  but  whether  the  Court  will 
permit  a  solicitor  to  obtain  an  order,  as  of  course,  for 
the  taxation  of  his  agent's  bill. 

The  Master  of  the  Rolls.* 

The  objection  taken  to  the  form  of  this  application 
was  made  unsuccessfully  in  the  case  of  Eastwood  v. 
GlentoUf  and  there  is  no  authority  to  support  it.  On  the 
other  hand,  there  are  many  cases  which  shew  that  it  is 
thfe  constant  practice  to  discharge,  upon  motion,  ex 
parte  orders  obtained  upon  petition.  It  appears  from 
the  registrar's  minute-book,  that  in  Binsted  v.  Bare^ 
foot  [a)  the  common  order  for  taxation  was  obtained  on 
petition  of  course  at  the  Rolls,  and  that  on  the  17th  of 
Jtdy  174-6  a  motion  before  Lord  Hardwicke  to  dis- 
charge that  order  was  refused  upon  the  merits,  no 
objection  having  been  taken  as  to  the  form  of  the  ap- 
plication. So  in  Bamardiston  v.  Gibbon^  an  order  to 
refer  for  impertinence,  obtained  on  petition  at  the  Rolls 
on  the  31  St  of  March  1744,  was  afterwards  discharged 
upon  motion  before  the  Lord  Chancellor.  CliUton  v. 
Pardon  {b)  and  Ostle  v.  Christian  [c)  are  recent  autho- 
rities to  the  same  effect ;  and  there  can  be  no  doubt  that 
under  the  late  actf  this  Court  has  the  same  jurisdiction 
as  the  other  courts  of  equity  with  respect  to  motions. 

In  a  matter  so  much  the  same  as  the  taxation  of  bills 
of  costs  both  at  law  and  in  equity,  it  is  desirable  that 
the  same  rule  should  prevail ;  and  the  rule  at  law  that, 

upon 

(a)  1  DtcA:.  118.  (c)  1  Turn.  <$■  Run,  524. 

ib)  1  Turn,^  Ruts,3Q\, 

•  Sir  C.  Pepyi,  t  3  &  4  IF.  4.  c.  94.  #.  24. 
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1834.  upon  an  application  by  a  solicitor  for  the  taxation  of 
his  agent's  bill,  the  amount  of  the  bill  should  be  brought 
into  Court  is  recognised  by  Lord  Eldon  in  Ostle  v. 
Christian  (a)  as  being  equally  the  rule  with  respect  to 
similar  applications  in  this  Court.  In  Paget  v.  Nichols 
son  the  rule  was  dispensed  with  under  special  circum- 
stances ;  for  as  there  was  a  fiind  already  in  the  hands 
of  the  agent,  which  might  have  exceeded  the  amount  of 
his  billy  it  was  unnecessary  that  the  amount  should  be 
brought  into  Court. 

In  this  case  the  Defendant  cannot  be  heard  to  say 
that  the  bills  in  question  were  not  agents'  bills,  because 
that  was  the  very  ground  upon  which  he  applied  for  an 
order  to  tax  them.  The  order  was  obtained  upon  a 
suppression  of  the  facts  that  the  partnership  between 
Messrs.  Warner  and  Forster  was  dissolved,  and  the  bills 
due  to  that  firm  settled  before  the  suit  was  instituted : 
upon  the  merits,  therefore,  as  well  as  upon  the  ground 
of  irregularity,  the  order  for  taxation  must  be  discharged 
with  costs. 

{a)  1  Tfint.  4*  i^tMi.  324. 
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CAMERON  V.  CAMERON. 


Dee,  12. 


T^yTR.  COOPER  moved  for  an  order  that  a  subpcena 
'^  ^  might  be  directed  to  the  proper  officer  in  Scotland 
to  be  served  upon  the  Defendant,  who  resided  in  Ediri'- 
burgh.  The  suit  concerned  lands  in  England^  and 
stock  in  the  public  funds;  and  he  submitted,  that  he 
was  entitled  to  the  order  under  the  first  section  of  the 
act  of  the  2  &  3  fV.  4.  c.  33.*,  entitled  an  act  for  the 

effec- 


TheacUof 

c.  33.  and 
4&5>r.4. 
C.82.  foreffeo- 
tuating  the 
service  of  pro- 
cess issuing 
from  the 
Courts  of 
Chancery  and 
Exchequer, 
extend  to 
ScotlandL 


•  The  preamble  and  first  sec- 
tion of  this  act  are  as  follows : — 

**  Whereas  great  inconvenience 
and  delays  of  justice  arise  from 
the  defect  of  jurisdiction  in 
courts  of  equity  to  effectuate 
the  sendee  of  their  process  in 
such  parts  of  the  United  King- 
dom of  Great  Britain  and  Ire-- 
land  as  are  not  within  the  juris- 
diction of  the  said  respective 
courts ;  for  remedy  whereof,  be 
it  enacted,  that  from  and  after 
the  passing  of  this  act  it  shall 
and  may  be  lawful  for  the  Courts 
of  Chancery  and  of  Exchequer 
iu  England  respectively,  if  they 
shall  so  think  fit,  upon  special 
motion  of  the  complainant  or 
complainants  in  any  suit  which 
has  been  or  shall  be  instituted 
in  such  courts  respectively,  con- 
cerning lands  or  tenements,  or 
hereditaments,  situate  or  being 
within  that  part  of  the  United 
Kingdom  called  England  or 
Wales,  to  order  and  direct  that 
service  in  any  part  of  the  United 
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Kingdom  of  Great  Britain  and 
Ireland,  and  in  the  Isle  of  Man 
respectively,  of  any  subpoena  or 
subpoenas,  letter  missive  or  let- 
ters missive,  and  of  all  subse- 
quent process  to  be  had  thereon, 
upon  any  defendant  or  defend- 
ants in  such  suit  then  residing  in 
such  part  of  the  said  United 
Kingdom  or  Isle  of  Alan  in 
which  he,  she,  or  they  shall  be 
so  served,  shall  be  deemed  good 
service  of  or  be  made  upon  such 
defendant  or  defendants  upon 
such  terms,  and  in  such  manner, 
and  at  such  time  as  to  such 
Courts  respectively  shall  seem 
reasonable;  and  that  thereupon 
it  shall  and  may  be  lawful  for 
such  Courts  respectively  to  pro- 
ceed upon  such  service  so  made 
as  aforesaid  as  fully  and  as 
effectually  as  if  the  same  had 
been  duly  made  within  the  juris- 
dictions of  such  Courts  respect- 
ively." 

The  4  &  5  W.  4.  c.  8«.  extends 

all  the  provisions  contained  in 

U  the 
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Cameroh 
Came&om. 


effectuating  the  service  of  process  issuing  from  the  Courts 
of  Chancery  and  Exchequer  in  England  and  Ireland 
respectively;  and  the  4  &  5  ^.4.  c.  82.,  by  which  the 
provisions  of  the  former  act  were  extended,  and  applied 

to 


the  former  act  relating  to  suits 
iDttiuited  coDceraing  lands,  tene- 
mentSy  or  hereditaments  situate 
in  England^  or  Wales^  or  in 
Ireland  respectively,  to  "  all  suits 
instituted  in  the  said  Courts  re- 
spectively concerning  any  charge, 
lien,  judgment,  or  incumbrance 
thereon,  or  concerning  any  money 
vested  in  any  government  or 
other  public  stock,  or  shares  in 
public  companies  or  concerns, 
or  concerning  the  dividends  or 
produce  thereof." 

The  act  proceeds  to  extend 
the  same  provisions  to  "  any  de- 
fendant or  defendants  in  any 
such  suit  or  suits  as  hereinbefore 
mentioned,  who  shall  appear  by 
affidavit  to  be  resident  in  any 
place,  specifying  the  same,  out 
of  the  United  Kingdom  of  Great 
Britain  and  Ireland;  and  that  it 
shall  and  may  be  lawful  for  the 
said  Courts  respectively,  on  mo- 
tion in  open  Court,  of  any  of  the 
complainants  in  any  such  suit, 
founded  upon  an  affidavit  or 
affidavit^,  and  such  other  docu- 
ments as  may  be  applicable  for 
the  purpose  of  ascertuning  the 
residence  of  the  party,  and  the 
particulars  material  to  identify 
such  party  and  his  residence, 
and  also  specifying  the  means 
whereby  such  service  may  be 
authenticated,  and  especially 
whether  there  are  any  British 


officers,  civil  or  military,  ap- 
pointed by  or  serving  under  his 
Majesty,  residing  at  or  near  such 
place,  to  order  that  service  of  a 
subpama  to  appear  and  answer 
upon  the  party  in  the  manner 
thereby  directed,  or  in  case 
where  the  said  Courts  respec- 
tively shall  deem  fit,  upon  the 
receiver,  steward,  or  other  per- 
son receiving  or  remitting  the 
rents  of  the  lands  or  premises^ 
if  any,  in  the  suit  mentioned, 
returnable  at  such  time  as  the 
said  Courts  respectively  shall 
direct,  shall  be  deemed  good 
service  of  such  party,  and  after- 
wards, upon  an  affidavit  of  such 
service  had,  to  order  an  appear- 
ance to  be  entered  for  such 
party  in  such  manner  and  at 
such  time  as  the  said  Courts 
respectively  shall  direct,  and 
that  thereupon  it  shall  and  may 
be  lawful  for  such  Courts  re- 
spectively to  proceed  upon  such 
service  so  made  as  aforesaid,  as 
fully  and  effectually  as  if  the 
same  had  been  duly  made  within 
the  jurisdiction  of  such  Courts 
respectively.** 

Under  the  last-mentioned 
clause  in  the  act,  an  application 
was  made  to  the  Vice-Chancel- 
lor  by  Mr.  Cooper^  in  a  cause  of 
Parker  v.  Llot/d,  the  day  after 
the  order  in  Cameron  v.  Cameron 
had  l)een  obtained,  for  an  order 

direct- 


CASES  IN  CHANCERY. 

to  suits  respecting  money  vested  in  the  public  funds, 
shares  in  public  companies,  &c.,  as  well  as  suits  respect- 
ing land.  The  act  enabled  the  Court  to  direct  that 
service  of  process  in  any  part  of  the  United  Kingdom 
of  Great  Britain  and  Ireland^  upon  any  Defendant  resi- 
dent in  such  part  of  the  said  United  Kingdom,  should  be 
deemed  good  service.  The  words,  '^  United  Kingdom 
of  Great  Britain  and  Ireland^^  seemed  clearly  to  com- 
prehend Scotland^  and  so  far  as  the  remedial  object  of 
this  act  was  concerned,  which  was  to  prevent  dishonest 
persons  from  defeating  just  claims  upon  property  in  this 
country  by  betaking  themselves  to  places  out  of  the 
jurisdiction,  that  object  would  be  defeated,  if  Scotland 
were  held  not  to  be  a  part  of  Great  Britain  within  the 
meaning  of  this  act,  and  might  consequently  be  resorted 
to  by  such  persons  as  an  asylum.  In  M^Master  v. 
Lomax{a\  the  Vice*Chancellor  granted  a  motion  similar 
to  that  now  made  ;  but,  upon  a  motion  being  afterwards 
made  before  the  late  Lord  Chancellor,  that  an  attach- 
ment might  issue  under  the  writ  of  the  sheriff  of  Wigtorni" 
shire,  or  other  proper  officer  in  Scotland,  against  the 
Defendants,  who  were  in  contempt  for  want  of  an  answer. 
Lord  Brougham  intimated  that  it  was  not  the  intention 

of 

(a)  p.  52.  tuprh. 


Cameron 

9. 

Cameron. 


directing  the  Btituh  consul  at 
Naples  to  serve  process  of  sub' 
poena  on  the  Defendant  Lhyd^ 
who  was  resident  in  that  city. 
The  Vice-Chancellor  made  an 
order  that  the  subpcena  should 
issue,  but  declined  giving  any 
special  directions  as  to  the  per- 
son by  whom,  or  the  manner  in 
which  the  suibpana  should  be 
served. 

The  second  section  of  the  last- 
mentioned  act  provides  that  in 


cases  where  the  defendant  can- 
not be  found,  and  there  is  just 
ground  for  believing  that  he 
secretes  and  withdraws  himself, 
so  as  to  avoid  being  served  with 
the  process  of  the  Court,  **  it 
shall  be  lawful  for  the  Court  to 
order  that  the  service  of  the 
subpoena  to  appear  and  answer 
shall  be  substituted  in  such  man- 
ner as  the  Court  shall  think 
reasonable  and  direct  by  such 
order." 
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1894. 


Cameeon 

V. 

Cameron. 


of  Lord  Phmkett^  under  whose  auspices  the  measure 
was  brought  into'  j^arlhtnenty  t6  fexteid  \fi  provisions  to 
Scotland^  and  that  such  an  extension  would  amount  to  a 
virtual  repeal  of  one  of  the  articles  of  the  union.  His 
Lordship  did  not^  however,  expressly  refuse  the  motion 
upon  those  grounds^  ^%^^  iip<^  *tl)^  ground  that  the 
words  in  the  act,  ^^  if  ftey  slmll  sO  think  fit,"  gave  a 
discretionary  power  to  the  Court,  he  declined  makinn 
any  order. 


1/ »  ■ 


2%^  Lord  Chancellor.* 

Wliat*  Lord  HHunkeit  intended  is,  for  the  purpose  of 
construing  the  act,  immaterial,  for  the  words  of  the  act 
must  speak  for  themseiTeS?^'I^am  of  opinion  that  the 
act  extends  to  Scotland^  and  I  so  held  in  a  late  case  in 
the  Court  of  Exchequdr^  where  n  similar  application  was 
made. 


^1    \'j\-. 


I- « 


*■  lAx^Lyndhursi. 


I ;        ' 


ii.>;  i 


■  1 1 


■A 


'  J  I  »    . 


r.'.    i(;-!i    .■■'Vi:i..J  '■ 


i      II-      .  ■•  V 


I  . 


K|l  ifili)  j'l',        ;j     -i^   * 
'.  .  {\  .■■.  ■. 

'....1)1  ■  ■       •       .  I   ■• 

I.I. 


V       "...  I 


f. 
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ARGUED  AND  DETERMINED  1885. 


IN  THB 


HIGH  COURT  OF  CHANCERY. 


CROOME  r.  LEDIARD.  ^^ 

Jan,  30. 

^I^HIS  cause  (see  p.  251.  supra)  came  on  for  further  By  the  same 
directions  upon  the  Master's  report.     The  Master  ihe^lTiotiff 
had  found,  that  the  Plaintiff  could  make  a  good  title  to  agreed  to  sell 
the  Leigh  estate,  without  reference  to  the  time  at  which  ^^  Defend- 

such  title  could  be  made,  the  decree  not  havinir  referred  "PH*"*/*  ^® 

,        Deiendant 
it  to  the  Master  to  state  before  what  time  a  good  title  agreed  to  sell 

muld  he  made  another  estate 

could  De  maae.  ^  ^^  pj^^^^ 

tiff.    The  De- 
It  was  insisted,  on  the  part  of  the  Defendant,  that  as  SSle^*^"^ 
the  Master  had  not  found  that  a  good  title  could  be  make  a  good 
made  previously  to  the  filing  of  the  bill,  the  Defendant  estate,  re- 
was  entitled  to  the  costs  of  the  inquiry  as  to  the  tide.       ^^  ^«  P|F- 

^      "^  formance  of 

On  his  agreement 
to  purchase 
the  PlaintifTs  estate,  on  the  ground  that  the  agreement  was  intended  to  take  efiect 
only  on  the  basis  of  a  mutual  exchange,  and  he  failed  in  that  defeiice. 

On  a  reference  to  inquire  as  to  the  Plaintiff's  title,  the  Master  found  that  the 
Plaintiff  could  make  a  good  title,  but  he  did  not  find  that  he  could  make  such  title 
before  the  filing  of  the  bill,  the  consideration  of  the  time  at  which  the  Plaintiff's 
tide  could  be  made  having  been  expressly  excluded,  at  the  hearing,  from  the 
terms  of  the  reference :  Held,  that  the  Defendant  was  liable  to  the  costs  of  inyes- 
tigating  the  title  in  the  Master's  office. 
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On  the  other  side  it  was  contended,  that  the  Plaintiff 
was  entitled  to  the  costs  of  the  inquiry  inasmuch  as  the 
Defendant  had  rendered  the  suit  necessary  by  the  nature 
of  the  resistance  which  he  b^  made  to  the  specific 
performance  of  the  agreement — a  resistance  founded 
on  a  construction  put  upon  the  contract  which  the 
Court  nad  declared  to  be  erroneous,  and  wfaidh  wi» 
wholly  independent  of  the  question  of  title.  The  icosts 
of  tbe  inquiry  as  to  title,  therefore,  without  regiixd  to 
the  time  at  which  a  good  title  coUld  be  mad(^~the  eoti- 
sidetation  of  tune  having  been  iekpressly  excluded  ftbm 
the  temls  of  t&e  reference^  weref  as '  Much  ^is  ''hte»' 
sioned  hj  the  conduct  of  the  Defendttt,  as  ftny  6ther 
part  of  the  ctets  of  the  suit 


■i 
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Mr.  Pentberton  and  Mr.  Wilbrahamf  for  the  Plaititifi 

■  • 

Mr.  BiciersMh  and  Mr.  Wkitmarshy  eontrd. 


■       f  •-  ■. 


*     •    f 


*v.,. 


'T^^IjITaster  of  ike  Rolls.*' 

f*be  su^t  and  the  cppsequeuti^  inquiry  we|!e  rendered 
n^e^fffgry,  by  ibe  nature  of  the  D^fendaut'^s  cpqtentipii 
A$i|f>.tb.e,,construction  of  the  agreen^ent;  and  as  be  h^ 
fai^Kl  in  his  defence,  which  turn^  upon  ^le  crastruc- 
tion  of.  the  agreement,  and  not  upon  a  question  of  titl& 
Iffi  .mp}^  pay  the  costs  of  investigating  (hfi^  ^tle  in  the 
])((f|9te^^  oQSc^.  The  Defendant,  having  l^  his  oo&duct 
f^d^f^t^.suit  Qe<^sary,  is  liable  to  all  the^  cos^  iii« 
cidi^Ot,  to  t^be  fiuit. 


.,* 
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•  Sir  C:P0py§. 
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KNIGHT  V.  GOULD.  ^   ^^9. 

D«C.  18, 13.16. 

CARAH   WARD^  by  her  will  duly  executed  and  Abequ^tof 

attested,  after  directing  her  debts,  funeral  and  tes-  Sy' executors 

tamentary  expenses,  and  also  the  duty  oh  her  pecu-  bereinafler 

piary  Itegacies,  to  be  paid  by  '<  my  executors  hereinafter  enable'tbem 

named,''  out  of  her  personal  estate,  devised  her  freehold  ^S^{°^ 

lands  in  the  county  of  Warwicl  to  James  Kemp,  James  des,  funeral 

Kemp  the  younger,  and  John  Prior  Ward,  «  my  execu-  Siy  cT^c^"" 

tors  hereinafter  named,"  and  their  heirs,  upon  trust  to  sell  ^^  ^^  to 

the  same,  and  stand  possessed  of  the  purchase  monies  them  for  their 

upen  trust,  after  payment  of  the  expenses  which  her  said  ^'^^  n'^'i^ 

trustees  should  incur,  and  also  of  such  sums  as  should  tween  them;'* 

be  reasonable  for  the  trouble  which  they  might  experi-  [|he°'^^*'t- 

ence  by  reason  of  the  aforesaid  trusts,  and  of  carrying  ment  of  three 

this  part  of  her  will  into  execution,  to  divide  the  residue  ^^^n^isa 

of  such  purchase  monies  among  certain  classes  of  her  gift  to  those 

relations  therein  described;  and  in  case  no  such  relations  class  in  thdr 

should  be  found,  she  directed  such  residue  to  sink  into  official  cha- 

her  personal  estate.     She  then  gave  and  bequeathed  therefore,  one 

unto  the  aforesaid  James  Kemp  the  elder,  JarAes  'Keiup  ^^^{If^^  '"* 

hb  son,  and  tjbhn  Prior  Ward,  their  executors,  admlnis-  of  the  tes- 

trators,  and  assigns,  the  sum  of  8000/.,  3  per  cent  whole  reridue 

consols,  part  of  the  stock  then  standing  in  her  name  vests  in  the 
in  the  Bank  of  England^  nevertheless  subject  to^  and 
charged  with  the  payment  of  the  several  life  annuities 
thereinafter  paiticularly  mentioned;  and  she  further 
bequeathed  unto  the  said  James  Kemp  the  elder,  James 
Kemp  his  son,  and  John  Prior  Ward,  the  sum  of  100/. 
eacli.  She  next  gave  the  dividends  of  divers  consider- 
able sums  of  stock  to  certain  individuals  therein  named 
respectively,  with  a  direction  that  the  capital  should  fall 
into  and  form  a  part  of  her  residuary  personal  estate. 

X  2  Her 
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Her  will  then  eonteined  the  foUoiRing  pasM||;e{  f^  ^  I 
giv^  all  cbe  lisst  and  residue  of  irty  property  net,  irarfiia 
or  beretnafter  spccifiadlybecpicathed,  nnto  my  eMCUIorf 
hereinafter  named^  to  evaUe*  them. > to  pay-  iby  debts 
legacica>»  and  teatanentary  chargeBy  and  abo  ben  reooni* 
pense  them  for  their  trouble^  equally  bs^eeoL  them.  I 
do  Bondaate^-  codatitute  and  appoint  my  aaid  tratleee* 
James  Kimp^  Jam^sKemp  the  younger,  and  Joknr^PrUjr 
Wordy  to  b^  tH»  executors  of  this  my  ivilL''  Tbeteata^ 
trix  prooeoded^eo  give  some  ^reetiooa  respecting  ober 
funeral ;  and  then,  without  making  any  (iirtber  bequests^ 
concluded  her  will  with  the  usual  attesting, clause. 


;\'. 


.♦ 


JainieiKnap  the  eldiery  otie  of  the  three  persons  paftied 
as  ezeditdis  in.  thd  will,  died  in  the  .lifetimis  of  the 
testatrix;  and^  «pon  her  death,  the  present  bill  Was  filed 
by  peksons  daimtDg  to  be  her  next  of  kin^  for  the  pur* 
pose  of  having  their  rights  declared,  and  the  QaCid 
accounts  taken  against  her  executors.  The  material 
que^tion^In  flie  cause  iVas,  whether'the'shaxie  oTthe  Resi- 
due beqntethed  to  the  executor  who  bad  died  .in  the 
teatatrix's- lifetime  vested  in  the  two  surviving  exxacatora 
absolutdy,  or  whelber  it  Japaed  for  the  benefit  of  :ber 
next  of  kin;  in  other  words,  whether  the  gift  of  the  rb- 
aidue  was  to  those  who  should  become  her  cxecutom.bj 
survivijig.her,  and  assuming  the  ofiice^  or  to  the  thklee 
iDdiVidi)ala^^hom<6he  had  appointed  to  that  office^  takini^ 
the  residue  as  a  personal  beqiiest* 

I 

7^  Mast£r  of  the  Rolls  decided  that  the  two  sur- 
viving executors  took  the  whole;  and  an  appeal  was 
ncm  brought  from  that  decision. 


The  Attomey^General  and  Mr.  CrirtResione  tenicfrj  for 
the  testatrix's  next  of  kin,  in  support  of  the  appeal,  con- 
tended that  the  gift  of  100/.  to  each  of  the  executors 
was  bestowed  on  them  in  virtue  of  their  office;  and  that 

« 
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the  residiMiiy  bequest  to  the  ezecutorsMii 
named,  was  no  more  than  a  gifi:  to  those  indiYiduals  per- 
nMdiyi  of  whom  that  bappoied  to  .be  the  most  oon* 
^Mient:deseription.  The  bequest  was  thereCbfeto  be 
construed  ^looordingtp  tbe  oqmtti«a  rales  :applicablet6 
ihe  cas^  of  bequesU^  to  indtTidaais';' aad  ifiit  Were  ao 
oooUraedy  there  could  not  be  a  doabt  that  ibe  terms 
€»f  tile  bequest,  'especially  when  eoopled  with /the  adt- 
inltt0io«i*<  eqnHy  betwteen  then^^' which  fbUowcd, 
sntoontedto  a  ffiA  of  the  residue  to  the' •three  in  seve- 

..'■   .  •■   ,;l    J^  '    I 

They  cited  and  commented  upon  the  cases  o(  Bagwell 
tnfl>r^{a)t  Page  v.  Page {i)\  Otom  v.  C^swn  (c) dver- 
Tttlirlg  the  case  there  stated  of  Hunt  v.  BerJcdeyi  in 
iwhdch  Sir  JosejA  Jekylly  open  a  somfwbatsinnlar.  b&- 
^qoest,  had  decided  in  fevoUr  oFjointHtenanoy^-^i^a/  V* 


vdlty^  as  tenants  in  eommoa* 


li..'   ■-'•.;•. 


.-  '.  \ 


-.  ;/ 


.  '  ■  i     i  -^  n  ■ ;  J  i 


't 


-ir  Mfi /Vpj^iiMn  As{^,  >  Mr^icftzooA^  -and  -Mjt^i  IVaadf 
totUrdj  aubmitted  that  the  cases  JcAted  on  behalf  of  the 
oeact  of  kin^  were  ail/* dislinguishilbie  front tthe  >presaot9 
ithiob  must  be  determined  isblely'Spob^he'  intentioniiof 
the  ttttatrilCt^as  that  was  ta^be'CoU^eted'froin*ai«aiefnl 
examination  and  oomparison  of  all  the  provisiene  mhar 
wHK  'They  referred  to  Efewnr^.  Mdfis\gi);j.yjtmi'fw. 
^j(^^cmci$^h);  B^per  on^  Legaciis{i)^  and*  iB^Kt6»i]jMid 
Etdon*s  observations  in  Jl^i:iia(»  Vvt«^Asc»:(i^Ixittlh:v^ 
spect  to  the  nature  of  the  interest  taken  by  executors. 
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(a)  1  P.  Wmi.  700. 
(fi)  U  P.  Wvu*  4S9t 
(c)  lAtk.494. 
'  '{if)  1  rtj.  sen.54«. 
{e)  9  Vtu  if  B.  54. 


(g)  2  iro,  C.  C.  220. 
(t)  Vol.  ii.  p.  35G,  2d  ecL 
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KWi^Hr  It  Is  not  at  present  necessary  to  decide^  whether  these 

Q^^;  le^tees  take  as  joint-tenants,  or  as  tenants  in  common. 
T.  ,^  If  they  take  as  joint-tenants*  it  is  true  the  qdestion  is 
determined  in  one  way  |  the  share  of  the  predeceasmg 
legatee  would  survive  to  his  companions^  But  there  may 
hfi  a  tenancy  in  coounoui  and  yet  it  will  not  follow  that 
the  share  of  the  deceased  is  undisposed  of  ah^  goes  to 

the  next  of  kin.    Thus  the  bequest  may  be  taken  to  be 

.''■'■  '.  •*      ■'"*'  •      ■  • '  .      •  •-  '  I' 

tp  the  executors  surviving  and  acting.  But  as  tenants  m 
common.  And  if  such  appears  to  be  the  right  coii- 
Btructioui  the  survivors  take  the  whole;  and  the  present 
question  is  determined  as  the  Court  below  has  deter- 
mined  it 

•   •      •  ' 

There  is  no  occasion,  therefore,  to  go  further  now 
than  to  examine  in  what  character  the  residue  is  be- 
queathed to  the  executors.  Is  it  in  their  individual,  or 
in  their  representative  character  ?  Is  it  given  to  them 
as  a  class,  or  as  particular  persons  selected  for  the  pur- 
pose, and  regarded  by  the  testatrix,  when  she  made  her 
will,  in  their  personal  capacity  ?  This  is  a  mere  question 
of  construction  upon  the  clause,  to  be  determined,  like 
every  such  question,  by  the  bequest  itself,  and  by  the 
context,  there  being  no  rule  of  law  which  gives  to  any 
of  the  terms  used  an  inflexible  sense :  and  taking  the 
whole  matter  into  consideration,  I  cannot  hesitate  in 
coming  to  the  conclusion,  that  the  testatrix  meant  to 
give  the  residue  to  her  executors  as  a  class  of  persons, 
and  not  as  individuals. 

Let  us  then  look  to  the  intention.  The  testatrix 
gives  her  property  to  the  three  persons  afterwards 
named  her  executors,  partly  as  trustees,  to  pay  debts 
and  legacies,  partly  as  legatees,  to  receive  it  beneficially. 

By 


Oreat  reliance  is  placed  on  the' words  *^  equatly  be* 
twe^  them,''  as  giving  these  legatees  an  interest  as 
tenants  i^  commoi;!*  But^  independently  of  toe  argti^. 
ment  already  adverted  to,  ttiat  such  may  be  fiie  nature 
of  ^eir  tenfincj,  and  yet  the  surviving  execu^'rs  may 
take  as  a  class,  that  appears  a  more  natund  construction 
w|iicb  supposes  the  gift  to  be  joint,  lie  testatrix  has 
been  her  own  expounder;  t^e  writer  is  the  comment- 
ator, and  can  best  declare  the  meaning  of  the  words 
eipployed  ia  her  own  act.  ,  Sl^e  expressly  states  why  ttie 
(rift  is  made  of  the  l^eneficial  interest ;  it  is  as  a  reward 
for,  performing  an  office.  The  office  is  joint ;  so,  Qatii- 
ndly,  is  ^e  reward.  The  burthen  is  cast  upon  them 
jointly ;  it  must  naturally  be  presym^  that  ihe  bei^efit 
is  intended  to  be  joint  alsa 

,^hat  the  words  <^  equally  between  them"  are  not 
inliexible,  and  do  not  necessarily  create  a  tenancy  in 
common,  is  certain  both  on  principle  and  authority. ,  In 

X  4  Frtwen 
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By  the  same  words  they  take  in  both  cfipaciti^    Kpw       1999^; 
it  is  pot  pret^ded,  that  the  portion  which  they  take  for 
distribudon  in  performance  of  their  o^ce^  for  example, 
to.  jMiy  legacies  can  suffer  any  abatement  because  of  the      ^^i*n- 
predeoeai^  of  one  of  their  ni](mber.     Why  spbuldf  the' 
part  they  tfdcf^ to  themselves  ab^te  any  more?    It  Is  for 
^uble  in  execution  of  thefr  office.    Whkt  office?    In 
performing  tlii^e  c^uty  ofexecutoi^.    Whoever  pd*formed 
diftdutyfWas  to  liaye  the  recpnipc^^     y^hat  recooi^ 
pehae?    ^e  residue;  not  tneir  shares  of  it,'  but  tli6 
residue..    Equally,  no  doiibt;  th^t  is^  th^y  who  beidam*^ 
a^ing  executors  by  surviving  the  tiestatn^  were  to 
share  lill  the  residue  equally,'  in  Uke  manner  as  she  nad 
before  remunerated  them  for  then:  trouble  m  makuig 
inquiry  as  to  her  kindred. 
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ItHd;  FremmriBd/e{a),  it  iras  said  by  Lord  Umim  atiut 
tbose  ^9fotd%  only  create  a  tenancy  in  common  with  re- 
ferenee  t6  thie  whole  gift,  and  he  added  that  the  general 
inteiit^shall  tooner' over-rule  the  word  ^  eqindly,'*  than 
ti^  use  i^f  thcl  woid  <^  e^fiially ''  shall  over^mie  the 
general'intott;  This,  too,  was  upon  a  clause  consideD- 
aUy  strcii^r  in  &Tour  of  a  tenancy  in  common,  the 
individual 'lixecutol-s  being  named  sererally,  which  here 
th^are  not;  and  a  similar  doctrine  wais  laid  ddwn  in' 

;*Itdo^  not  thinly  however,  thbt  Frei0m  v.  Bi^e  can 
fairly  be  considered  as  having  a  more  direct  bearing^  on 
the  present  case.  It  is  not  there  stated  that  any  of  the 
l^^cies  had  lap^,  and  the  suit  was  for  the  residue. 
And  thbugh  Lord  ThurUmfs  argument,  which  is  prin* 
ci|ially  address^  to  tfaid  cianee  giving  the  lapsed  li^jacies 
to'the  cxebators  equally  among  them,  may  be  said  to 
make  it  proltfUo  tliat  the  reradue  was  in  'part  composed 
o£(iEipsedi legacies,  s'tElI  this  is  a  matter  of  doubt;  and 
Ifjdheceforc'pi^e&r  .using  the  case  only  as  I  have  now 
done.  ',illa 'authority  is  strong  as  far  as  regards  the  con- 
struction put  upon  the  gift  of  the  lapsed  legacies,  and 
the.fi&rce  of rwords  directing  ah  equal  division. 

■i  •.      ■••  f       -       .  • 

^\Pagt  Tt:Pagei^  Was  the  case  of  a  residue  giv^n  to 
exeeUtors  in  itixtha  eipressiy.  There  the  interest  of  an 
eobeoutbr  Who  died  in  the  testator's  lifetime  was  held  not 
to  tsdrviveil  because 'eadi  had  only  a  sixth  given  him. 
/When  'diis  decision  was'  cited  a  few  years  afterwards  to 
Xiord  7ii2&ti^,  he  approved  of  it,  on  the  ground  that  the 
frame.*  of  the  bequest  prevented  any  one  from  taking 

more 

(«7  flBro,  V.C.  826.  (c)  ^  P.  Wmt.  4  89. 
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more  than  a  ditlh.  It  is  difficult  to  rted  hul  Lordshtp^s 
obterratioos  upon  the  subject,  without  being  oonvioced 
tluity  bad  the  gift  been  to  executors  equallji  he  would 
hate  allowed  the  title  by  surviyorship.  Fbr^^tbougiir 
eadi  taking  one  siKth,  all  take  equally  who  ^o> take  «uqrM 
things'  there  is' this  most  essential  dlfierencebetween'a 
gift  to  a<  class  of  six  persons  equally^  and  a  gifttto  ikk 
same  persons  of  one  sixth  eacl^  thati  by  the  form^^fiw 
may  take  the  whole  among  th^m  in  equal:  shapes,  literally 
complying  with  the  terms  of  the  beqiiest,  but,  by  ths 
latter,  the  whole  cannot  be  divided  among  five  or  any 
other  amaller  number  than  six,  without  giving  morcf  to 
each  ihan  the  sixth  expressly  allotted. 
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"  Omen  V4'Owen  (a)  and  Ackennan  r.  Bwrr(fm(b)jM{ly 
prove  nothing  either  way,  for  those  caseb  establish  no 
general  hile  which  can  govern  the  present  case;  both 
disking  materially  in  the  circumstances,  and  the  latter 
being -of' a  v^y  spedal  nature,  and  turning  entirely  on 
the  foroe  of  a  single  expression.  The  clause  now  under 
Gonsideraiion  is  peculiarly  conceived,  and  the  itieaning 
given  to  it  turns,  as  it  ought,  upon  that  peculiarity. 


A  bequest  to  children  living  at  the  testator's  death, 
is,  on  all  hands,  admitted  to  be  a  bequest  to  the  class ; 
and  it  survives  to  those  who  shall  answer  the  descrip- 
tion by  surviving  the  testator*  Then  why  not  also  a 
bequest  to  executors  ?  But  it  is  said  the  Ivords  *^  heriein* 
after  named"  are  added,  and  that  those  words,  added  to 
a  bequest  to  ^*  children,"  would  make  the  descriptidfi 
cease  to  be  that  of  a  class.  Assuredly  it  would,  because 
sucb  words  are  used  for  the  very  purpose  of  specifying 
certain  of  the  children,  and  therefore  they  must  ex- 
pressly exclude  the  supposition  of  a  class  being  in- 
tended, 

{a)  1  Ath.  494.  (*)  ^V.Sf  B,  54. 


not  bATe  any  eadstence  as  a  idaaft  «fe  aUji  lun^tlmv^ic^ 
90  fiu*  from  those  wordf  excluding  the  idea  of  executors 
»  wdsfi^iAiqr  «»fer^  t»  dbto  ad  of  mfmmfvA9o^mhaoA)j 
aloBftithat  clasftiatOBUed  isfeo  ezistBiiGflk  so-thaft^MitfaiAir 
<ppiba  <BQBBi'ftl>erio»»  lli^e  thia  objectioii.  ii)^«edt 
ibe.ifliUkioii.  of  theite  ifoids  of  JcefiBDenoe  ^f  beieiiiaAer 
iaqpe4»?t wmcstt auipkwf^i  and  (aii> in. aowag^  affect 
Ite  qoaatieB)  fortJuvl  tliqrrbeen  Jeftooft,  ibey.JMis|^4rf' 
B0f8tMt]r^iie:u«4eciteod9  as  no  appoiatment  kA'nng 
bsfons  faoio  madi^  tfaoaa  only  coidd  he  exaoutonii  and 
tnlmiM  (bat  tiapaoit|r,  vbo  ahoiiU  be  tberi^BiAer 
fianed*  -■;■....•  i  .  i.  .;:  ?. ...        /  •■.   .i-.    : 


ik:;     I.     j    I 


io  TbBjAmjo\gkctioxk$^  miijy  bejeadljr  dispoaad  o£iit 
gift  of  iO(X.  woidd  ^tedode  iha  ddims  of  the 
iiji&bep^kial  inteoeatin  dneresiduci  iC-thereirareiBO 
other  Jiequesty  ami  their  tideiestad  upon  tbariyeprop 
sentative  character  alone.  But  here  the  effect  of  that 
gift  is  dcatnijped  by  a  subseipMnt  cBpres^  gtt  to  dieos  of 
^he  jrasKiSBk ' 


■  i   t  f  1.1  .'it 


•  Ib  oontinuatioB  of  the  saipe  argument^  it  b  said^  that 
th^  kgdey  baring  destroyed  their  dtaim  as  exeeutors^ 
thqr  can  only  take  the  lesidae  as  kgatees,  and  l&e^efore 
cannot  take  it  as  executors.  But  herein  is  an  obvious 
&llacy;  for,  though  the  legacy  of  IOO/4  defeats  their 
daim  as  executors  simply,  yet  the  residue  may  be  giren 
to  them  as  executors ;  and,  therefore,  the  proving  that 
they  take  it  as  legatees,  does  not  prove  that  they  may 
not  also  take  as  executors.  They  are  the  executors 
made  residuary  )^;atees  0id  executors,  and  a  legacy 
destroys  the  claim  as  executors  to  the  residue,  because  it 
shews  an  intention  to  exclude  them,  and  give  them  that 
legacy  and  nothing  else.  But  no  such  presumption  can 
arise  here^  where  the  testatrix  has  expressly  revived 

the 
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the  daim  of  the  ezecators,  and)  by  express  wordsi  gtftn       188SJ 
the  residue  to  them  as  such» 

It  does  not  ibUow,  from  this  case^  that  a  bequest  of 
the  lesidoe  to  escecutors  equally,  mustf  in  all  casesy 
be  ji  gift  to  them  in  their  representative  cspudty,  and  ao 
snrfire  to  those  who  live  to  take  the  office.  There  is 
no  necessity  for  going  beyond  the  circiunstances.  which 
aheir  that  the  testatrix  intended  tbeoQi  in  this  ease^  tb 
take  as  her  execntonk  A  change  in  these  drcoas* 
ataneesf  a  diffisroit  expression  as  to  the  peisons  or  as 
t9  die  gifit  might  fluke  it  equally  cdear  that  she  intended 
them  only  to  take  as  individuals ;  and  then  the  force  of 
the  word  ^^  equally''  might  be  sufficient  to  let  in  the 
•ignmcnt  against  the  decree^jnst  as  Ae  partuulars  of 
the  letter,  held  to  be  a  will  in  Asianum  v.  Burrautt 
were  considered  to  shew  an  intention  to  designate  the 
mothor  md  sisters  individuallyi  and  not  as  a  class. 

Upon  the  grounds  which  I  have  explaiiiedy  and 
taking  the  question  as  purely  one  of  the  testatrix's  in* 
tention,  to  be  gathered  from  the  peculiar  nature  of  the 
dause^  end  not  afiected  by  the  context  of  the  will^  my 
own.  mind  is  free  from  all  doubt  The  decisiou  cf  the 
Couit  below  must,  therefore^  be  affirmed* 


w  .1 
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ilpri/  21,  22. 

A  letter  from 

A,  to  ^.»  in 
which  A. 
engages  to 
secure  to  ^.'s 
famUy,  in  any 
way^  i,  majr 
desire  by  his 
willy  a  moiety 
of  a  fund,  in 
which  A*  and 

B.  are  in- 
terested as 
joint- tenants, 
IS  a  severance 
of  the  joint- 
tenancy. 


.t 


GQULD  V.  K£MF,* 


^  ■    ■  I    ■ 


.  ..  '   .      -;«ii'»*fj 


npHSt^itestetriid  iatbe*  pneedtng  =caiiae.';dii9d.  i«-ithe 
month  o(  March  1819,  two  months  subseqaeotlyto 
the  death  of  Kemp  the  elder,  the  right  to  whose  share  in 
her.Tcaidliarjr  estate  fanned  the  Bulgect  of  that  smt;*  The 
two  surrinog  execntora,  Kemp  the  yoonger^  and  J^BOfdi 
proved  Mrs.  'ff^oiera'Wtlt^  and  took:  uponithemsehita  the 
offiot  ot  eaecatotfs.  Some  ycara  •  afVerwaidsi  but'  befiNre 
abysevenuDoe  of  the'reriduarp  piopertjrfaa4  been  nmda 
between  them,  the  foUowaag  better  wasriwritteniand  don 
livered  by  Kemp  to  Wordy  who  was  at  the  time  confined  to 
fais  bediby^ckneis:^  ^Kingdand^  90th  oiAplta  1822; 
-^Bear.Sir)  I  berdbj  engage^  should  Providenoe  see 
fit  that  I  should  outlive  you»  to  secure  U>  joar  fiyniiy^ 
in  any  way  you  may  desire  by  your  will,  the  moiety  of 
aby  atock'.oifaecurily  now  staadiiig  in  the  nama-of  ithe 
late  Mrs.  Surah  ifVardf  and  which  she  baa  bequealbed  lo 
us  under  her  will  either  contingently  or  in  reversion, 
niun^Iyien^)  moiety  of. the  7200/*^  per  ceots.^  beii^lhe 
residue  of  8000A  like  annuities, ^fter  pa]rmeQt.o£:die 
said  legacy  duty,  and  which  we  are  entitled  to  in  rever- 
sion) lidd  'als(l^  the  .contingent  moiety  of  4^6Q/«^  reaichie 
of  5600/.  annuities,  after  payment  of  legacy  duty,  shook! 
we  be  enabled  to  establish  our  claim  to  that  sum,  or^  if 
not^  amoipty  of  such  sum  as  we  shall  be  enabled  to 
recover ;  ine  whole,  nevertheless,  to  be  subject  to  such 
charges  and  expenses  I  may  be  put  to  in  carrying  the 
will  of  the  late  Mrs.  Ward  into  execution  and  effect, 
sndulil  t  be  your  survivor.  With  sincere^  wishes  lor 
your  .restoration  to  your  family,  I  remain  yours  sin- 
cerely, James  KempJ* 


y  ^llAlJ- 


Two 


*  See  the  preceding  case. 
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'  Two  days  after  the  date  of  this  letter,  Mr.  Ward        \%i%l 
died ;  and  pending  the  suit  of  Knight  and  Gotddj  this  bill 
was  filed  by  the  executors  of  Ward  against  Kemp,  for 
the  purpose  of  estaUishiiig  their  right  to  a  moiety  of 
the  interest  which  Kemp  and  Ward  took,  as  the  sur- 


■.i\'i 


■■'.  'i.l 

■  .■■•'n;:.  •.     if. 

■-•■   V.     .■  ■• 

'■;■  ■■  ■..    •■ 

'J.     :■   iV   •  i  i! 


Yiving  aiid  acting  execntor^^of  Mrs.  Wan^'-mid^i  iSA^    -'i       '^    .' 

lady^wilK  i-^-  ■      ^-         ^':/\.:.^- 

••. .-'■.'  •         .      -  '       .  ."  ;  .7,-1  -■   i;'^"    > 

'Fiirt  of  the  stodc  standing  in  the  naite  of  H^ptrd  and* 
.Cnq!^ 'having  been  sold  out  by  Ksmp^  mbaeqnently  •  to 
tlie'  ffling  of  the  bill^  the  Ctovethor  and' Company'  of 
tlie  Boik  of  jS^&mil'were  made  Defendants  to  the  suitf 
SSmp  died*  pending*  the  suit,  and  tbi'  bill  was  rerived' 
agilinM  hirpenonal  represeotalfve*    '  ^  *    *^  "^  <  v*/* -r 

"^jTOf  MaItbr  ofth6"Ro\XM  ddcided  that  the  eflbce  of      '^ "         /, 
the'  leClev  was  to  sever  the  joint-tenaacy^  and  an  iqpfieal: 
wii  ndw  bronf^ht  against  hie  Honor's  decision.   'The. 
decMai'direetcd  that  the  Plaintifiii  should  pay  tbe-costsr 
of^thd  Bank-of  ^a^faiu/,  and  tbsft  tbeDefendanu  should 

pay  oraronehalf  of  those  costs  to  the  Plaintiflb. 

•  ■  ■    ■  .'  ■      ■       •        ..... 

The  SolicUor^Qeneral  (Sir  C  Pepjp)  and  Mr.  Koe^ 
in  8U[ipoit  of  tfaedeotee#  -  "^  '•     »MiM.>. 

MT»J3»i^,  Mr.G^^  and  Mr^  ITanl^^ 

c9Mrdi'  /<•"  ■  ■  '■  •.  .1  ■. .  .  ■  >..      '^  '      Mii  ./'  »;•    ic. 

Two  questions  arise  upon  this  appealj  n^rst,  whether 
t^  letter  wntten  by  Kemp^  and  deuvered  by  him  to  his 
co-executor,  amounts  to  an  agreement  to  sever  the  joint7 

ji;       ■■.»;.:■.•'  t  •  '  ^  •■*    ^»     ',»*■■  Jill"- 

tenancy;  and.  secondly,  whether,  supposing  It  to  be  an 

.Jvn^.^  ;»'■  .    ;.-.'.  .  •'^     .    "      ^^    ">    -♦<?•  i^u  ;  .  i'lv,- 
agreement,  it  is  such  an  agreement  as  this  Court  can 

carry  into  effect     It  is  clear  that  Kemp  could  not  have 

intended  to  sever  the  joint-tenancy;  for  Ihe  was  wholly 

ignorant  of  the  difierence  between  a  joint-tenancy  and  a 

tenancy 
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.ISM.  tenancy  fai  comnxm.  JVardf  on  the  odier  band,  wiis  a 
Omilb  pmoctofs  who  well  knew  the  effect  of  a  sereranoe,  and 
whoi  bebg  sensible  that  he  was  himself  in  a  djiog  ataU^ 
ofatained.  from  Kemp^  byxmfiur  si^ggesdoos  and  impoi^ 
tnmrifwy  a  papat  fagr  vhich  Kitr^ga^a  right  of  surnsoocship 

^intended  to iie defeated* 

■♦  ■ 

'  Fvom  the  Tety  terms  of  the  agreement,  it  could  not 
b^  an  agi«ement  to  sever  the  joint-tenancy*  For  in 
what  ev^pat  was  the  supposed  agreement  to  take  effect  ? 
in  che  event  ctKemp  surviving  Wardf  and  Ward  having 
lati,ti  wilL  fintat  the  very  moment  when  that  event 
happened,  the  right  by  survivorship  would  have  ae» 
crued,  and  a  severance  of  the  joint-tenancy  was  impos- 
sible. If,  therefore,  it  be  an  agreement  to  do  any 
lftui]^J,t  is  an.  agreement  on  the  part  of  Kenqf  to  take 
i^  advantage  of  his  right  of  survivorships  if  it  should 
accrue^  or  ralther  whw  it  should  accrue,  for  there  was 
liale  doubt  who  would  be  the  survivor,  Gould  being  in 
a  4yii>8  1^^^^  This.^ould  be  an  agreement  in  its  natiuje 
unilateral ;  a  bai|gaiq,  on  the  face  of  it,,  catching  and 
unconscientious  on  the  part  of  Gould* 

Supposing  it,  however,  to  be  an  agreement,  the  Plaiuf- 
ti£&  must  stand  in  the  situation  of  a  party  seeking  the 
specific  perfiijrinj^ce  of  an  agreement;  and  the  principle 
iipon  which  the  Court  uniformly  acts  is,  not  to  give 
relief  to  such  a  party,  unless  the  transaction  be,  on  his 
part,  p^rfeQtly  fpxr  and  free  from  all  suspicion  of  fraud 
japA  contrlvunce.  This  is,  at  any  rate,  an  agreement,  in 
the  terms  of  which  there  is  no  mutuality  or  reciprocity; 
it  is  an  ,agr^ment  without  any  consideration  moving 
from  Gould  to  Kemp  ;  and  as  no  act  was  done  amounting 
to  a  severance  of  the  joint^tenancy  at  law,  the  Court 
could  not^  consistently  with  the  principles  upon  which 
it  interposes  against  the  legal  title^  decree  the  perform- 
ance 
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aoer  of  .such  on  agresment.  Wont  of  matuali^  m  ltf4. 
tbe  tsnns  of  the  contnct  and  the  remedy  i%  gfi  itiei^  OonjA 
a  tnfficient  answ;^  to  a  elaim  for  die  apeoifio  perfonn* 
aDoe  oF  an  agreement;  and  it  is  upon  this  prindple  that 
an  kifiuit  baa  been  held  to  be  incapnUe:  of  Buatabnng 
a  suit  for  specific  performance:  Might  v.  BoUand{a). 
The  Bank  of  England  were  improperly  made  parties  to 
lUs  wiCk;  It  JB'  trae  tbat  ibe  Bank^majr.  b»  made  parties, 
aotvithstanding  the  statutfia  99  &  40  Okik  n.  96*:;  Temfle 
ynSBk  BonlkqfiEtigland{b)i  but  whatever -tbcjf  are  da- 
wmMuinwHj/^'idada  pasties^  the  Court  miVk  jdireet.  dieir 
nets  to 'be  persondly  paid  by  tbe  Bbuntiff:  Edridge  ik 
Bdridgei{c)      / 

iThit Saliciior^>^hiimili  in  fcfply.      .^     ^  i      .;       .  j. 

This  U  not  a  siiit  for  i  speci!6c  peHbrmftnce,  hot  &6ek 
ibe  dec^ree  treat  it  as  sutb;  the' decree  declares  the 
severani^  *df  ihe  jbint-tetiancy,  tlie^eflteti  of  vhlbh  fa 
to  ^ve  One  moiety  of  th^'  property  ifh  questl6n  16  this 
miihtifi;  atid  the  other  moiety  ^  the  l)efendtmt  Any 
thing  amounting  to  an  agreement  ibr  a' setift^ni^  Us 
sufficient  to  sever  a  joint-tenancy;  and  it  Is  by  no  meftns 
necejssary  that  the  agreement  should  be  in  writing:  Jack' 
im  V.  ttdcKson.'i^  In  ]^evbert  y.  Xetje fi?),' torit  IW- 
t^  ^yi:'^^<-4  n<>t^  Witt  c^riainly  ^e^^'^  ]i>1nt'tetiah<ij^, 
t)ecaCisWit  maybe  deVefed  fa^  kby  cbntfacti^'  Iflir^jf  iKb 
letter  is  evidence  oT  a  cohtract ;  land  thsft  ^HiUhiA  cMtfy 
aifhoiiht^' ^to  W  'agrcf^ment  to  ^eyer  t%^'  j6tbU^i^'(^. 
'^he  fifirik  Vfer^'hot,'  in  this  taie,  ttri^liriy ' tiikA^yk^ 
ties;  for  tb«  right  of  making  the  Bank  pai^'%^1tf^ 
takto  a'way  by'the  S9&40G.5.  c.S6.:  T^pfeV.  fJJe 

nm-o/iEii^rdHii^;^)  m  as  i^  sdidi>tiatobfcof  thb 

(a)  4  KtUt.  S98.  {i)  9  Vei,  691. 
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stock  in  question  afler  the  filing  of  the  bill,  it  became 
necessary  to  take  the  most  effectual  means  for  securing 
the  remainder  of  the  fund. 


AprU  88.         The  Lord  Chancellor. 

The  question  which  arises  in  this  case  is,  whether  or 
not  the  joint-tenancy  of  Kemp  and  Ward  was  severed. 
There  are  two  points  made  against  the  severance;  first, 
that  the  letter  written  by  Kemp  two  days  before  WanTs 
death  was  in  ignorance  of  his  right  of  survivorship  as 
joint-tenant,  and  was  obtained  from  him  by  the  dying 
man's  importunity,  who,  being  a  professional  man,  was 
aware  o( Kemp*s  rights,  of  which  Kemp  himself  was  not; 
and,  secondly,  that  the  letter  being  prospective,  and  only 
importing  an  agreement  to  sever  the  joint-tenancy  after 
Ward's  decease,  when  the  whole  estate  would  be  in 
Kempf  this  was  such  an  agreement  as  this  Court  would 
not  carry  into  efiect  against  the  legal  title  which  accrued 
by  the  right  of  survivorship. 


Upon  the  first  ground  it  is  contended,  that  the  Court 
ought  not  to  interfere ;  and  this  is  treated  as  a  suit  for 
specific  performance,  in  which  any  circumstance  of 
unfairness  on  the  part  of  the  Plaintifi*  or  those  under 
whom  he  claims,  or  even  any  circumstance  of  hardship 
in  the  Defendant's  situation  will  incline  the  Court  not 
to  interfere,  but  to  leave  the  party  to  his  legal  remedy  in 
damages. 

.  It  is  needless  to  stop  here  and  examine  whether  or 
not  this  be  truly  a  bill  for  a  specific  performance  > 
though  I  certainly  have  no  great  doubt  on  that  part  of 
the  case.  But  supposing  it  were  such  a  bill,  there  is 
no  evidence  at  all  of  tlie  matter  suggested,  except  that 

Mr. 
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Mr.  Ward  was  a  proctor^  and  died  two  S$yB  idftor  tto 
date  of  the  letter;  fiicts  whieh  o^  not  denied.  ••  >}4itfaiog 
could  be  more  perilous  in  the  ^mini^tr^itioDtofjiMttcC!^ 
than  to  countenance  such  unsupported  statements  or 
surmises,  and  give  weight  to'  them  In  regulating  the 
course  of  judicial  decisions.  ^,-v     ,    -^     :^> 

Is  there  then  any  thing  in  the  decond-poibt  tO'ttiakb  fiie 
serehuK^  of  the  joint-tenancy  questionable?  Thbt  joints 
tenancy  is  not  fkvotired  -  in  equity  is  cefrtain ; '  abd  hoitd 
Thurlaw^  in  Fterooeh  v.  Bdfe{d)j  has  expressly  said  that 
a  note  will  work  the  severance,  because' it^  i^ay- be  ^eV^red 
by  any  contract;  and  he  adds,'  *^  if  the  defendants  sard 
in  their  answer  that  they  a^ecfd  to  dcy  aid;  I  ^houM' 
construe  them  to  have  done  an  act  MiflScientia  sever.'" 
This  shews  that  the  bare  ajpfreement  has  lb^*'ftti6e  cT 
actual  severance,  and  that  the  severance- is  held  to  be 
executed,  though  there  exists  only  an  agr^hwut  whfeh' 
is  as  yet  unperformed;  and  it  will  presently  be  seen  that^ 
the  same  doctrine  is  generally  recognised. 


■<.' 


I  ■  > . 


.M-.J        .. 


It  was  contended,  however,  that  this  agreement  was 
only  to  take  effect  in  the  event  of  Kemp  surviving  WaAi; 
that  his  survivorship,  at  the  instant  of  ffbftfs  decease, 
vested  the  whole  estate  ih  possession  in  h(tn,  kis  hlElvin'g^ 
survived  his  companion;  atid  that,  cbii's^eritly,  'thb 
agreement  or  letter  fails  to  affect  the  estate.     ~ 


I   .»'.•'■' 


.•;» 


•  Ui 


It  is  certainly  undoubted  law  that  a'jomt-te/ri'rif  dan- 
not  devise  even  his  own  share;  for  as  the  wilf  tiaWifr^t 
take  effect  until  his  decease,  and  at  that  instant  the 
share  vests  in  his  companion,  so  were  he  even  to  devise 
to  his  companion,  he  wouT^  take,  hot  by  fbfce  Bf  the' 

devise' 


(a)  8  Bro.  C.  C,  220. 


.1  '.'i  at.  f  J 
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1834.  "derise,  but  by  the  sarvivorship,  and  would  be  in  of  the 
original  estate.  This  is  quite  clear,  and  so  it  is  laid 
down  by  LUUeton  {a)  and  Lord  Coke  (6),  as  well  as  in  a 
case  o(  Stmft  v.  Iloberts(c)i  where  the  bearings  of  the 
subject  were  well  considered  in  two  iiill  arguments. 
But  it  is  equally  clear  that  a  joint-tenancy  may  be 
severed  prospectively  by  one  of  two  joint-tenants,  al- 
though he  cannot  do  so  by  a  gift  to  take  effect  upon 
fais  own  decease,  when  that  event  has  given  the  other 
the  whole  by  survivorship.  The  dictum  of  Lord  Thurlaw 
In  Frewen  v.  Relfe{d)  goes  fully  to  this  length,  and  it 
accords  with  Lord  Hardwick^s  doctrine  in  Partricke 
v.  P(miett{e\  where,  though  he  laid  it  down  that  a 
declaration  that  the  joint-tenancy  should  be  severed 
was  not  enough  to  work  the  severance,  he  nevertheless 
held  that  an  agreement  to  that  effect  worked  a  sever- 
ance. Now  agreement  always  means  something  in 
Juhtroj  and  nothing  is  done  till  the  thing  be  executed ; 
yet  the  bare  agreement,  while  the  matter  rests  in  Jieriy 
works  a  severance.  So  a  lease  by  one  joint-tenant,  to 
commence  at  his  death  and  living  his  companion,  works 
a  severance  of  the  joint- tenancy,  Com.  Dig.  Estate 
(R.  5.) ;  and  so  it  was  ruled  in  Clark  v.  Clark  (^), 
where  one  of  two  joint-tenants  made  a  lease  for  eighty 
years,  if  her  companion  should  so  long  live,  to  com- 
mence at  her  decease,  and  it  was  held  that  the  joint- 
tenancy  was  severed ;  and  the  same  doctrine  is  recognised 
in  Co.  Litt.  186.  b. 

Indeed,  the  argument  on  which  this  doubt  is  raised 
has  no  solid  foundation.  The  joint-tenant,  who  is  doing 
the  act  of  severance,  does  nothing  which  is  to  commence 

at 

(a)  Litt.  287.  (rf)  2  Bro.  C.  C.  220. 

lb)  Co.  Litt.  185.  b.  (e)  2  Alk,  154. 

(tf)  3  Burr.  1498.  (g)  2  Fern.  293. 


CASES  IN  CHANCERY.  Sll 

at  his  own  decease,  when  his  power  over  his  moiety  of  18S4. 
the  corpus  is  gone  by  the  right  of  his  surviving  com- 
panion to  the  whole  vesting  in  possession.  He  only 
does  something  which  is  to  take  effect  at  his  companion's 
decease,  and  when  his  own  power  over  his  undivided 
moiety  endures  as  fully  as  ever. 

I  am  clearly  of  opinion,  therefore,  in  this  case,  that 
the  joint-tenancy  was  severed;  and  the  decree  of  the 
Master  of  the  Rolls  must  be  affirmed.  I  have  some 
doubt  whether  the  Bank  were  properly  made  parties, 
and  I  think  therefore  that  no  part  of  the  costs  of  the 
Bank  ought  to  be  paid  by  the  Defendants. 


Y3 
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^«-  BICK  V.  MOTLY. 

lS55s 
JaruSO. 

Where  the  "D  Y  an  order  made  in  this  cause,  the  Master  was  di- 

report^finds  a  "^  rected  to  take  the  usual  accounts  of  the  personal 

fact  inyolving,  estate  of  the  testatrix  in  the  cause;  and,  amongst  other 

the  practice  things,  to  ascertain  and  state  the  amount  of  the  debts 

of  the  Court,    jpe  to  the  estate  of  the  testatrix  from  the  Defendants 

a  particular        -r  -m^  i 

consequence,    James  Motly  and  John  Togwell^  executors  of  the  tes- 

act  u  ^"n\he*^  tatrix,  who  had  both  become  bankrupts ;  and  to  state 
fact  so  found,  what  sums  ought  to  be  proved  under  tlieir  respective 
sround  of  ex^  commissions.     And  the  Master  was  to  be  at  liberty  to 

ception,  that  state  any  special  circumstances  relative  to  the  outstand- 
luch  conse-       .  ,  „    .  .  i  i       i  • 

quence  is  not    ^^S  Personal  estate  ot  the  testatrix,  and  to  the  debts  or 

stated  in  the  J^bt  Jug  {^qj^  ^he  Defendants  James  Motly  and  John 
report.  .  *^ 

The  Master  Togmelly  and  which  ought  to  be  proved  under  the  said 

twcTot     to  commissions  respectively,  as  he  might  think  proper, 
had,  by  signing 

iMbl^TiA'  '^®  Master  found  that,  upon  the  receipts  and  pay- 

other  to  re-  ments  of  James  Motly  as  executor,  there  was  a  balance 

hmefngto^the  ^^  7^1^-  75.  1(/.,  which  was  due  from  him  to  the  estate 

estate  of  their  of  the  testatrix,  and  ought  to  be  proved  under  his  com- 

testatrix  when 

they  were  both  mission;  and  that  upon  the  receipts  and  payments  of 

lai^gely  in-  John  Toswell  as  executor,  there  was  due  to  the  estate  of 
debted  to  that    ,  ^  .  .    .  '  ,  ,        ,  .  .  ,     . 

estate;  and       the  testatrix  a  balance  of  6651.  2s.  5a.,  which  ought  m 

that  the  sums  like  manner  to  be  proved  under  his  commission.  And 
so  received  by  ^ 

them  were  he  found  that,  after  the  death  of  the  testatrix,  the  De- 

able  under^'  fendants  James  Motly  and  John  Togwell^  as  executors 

their  respec-  of  the  said  testatrix,  or  one  of  them,  with  the  knowledge, 

sions,  both  consent,  and  approbation  of  the  other  of  them,  placed 

executors         q^  caused  to  be  placed  to  the  joint  account  of  the  exe- 

having  become  *' 

bankrupt:  cutors, 

Held,  that  in- 

taren  at  5  per  cent,  as  the  consequence  of  the  devastavit,  was  to  be  added  to  the 

flilicl^  turns  found  to  be  proveable  against  the  bankrupt  estates  of  the  executors. 
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cutors,  in  the  banking-house  of  Messrs.  Pitt  and  Co.,  18S5. 
bankers^  Cheltenham^  divers  sums  of  money,  being  part 
of  the  personal  estate  of  the  testatrix.  And  he  found 
that  on  the  20th  day  of  October  1824  John  Togwellj  as 
one  of  such  executors,  received  from  the  said  bank  the 
sum  of  100/.  under  the  joint  cheque  of  himself  and 
James  Moth/^  the  said  John  Togvoell  being  at  that  time 
largely  indebted  to  the  testatrix's  estate.  And  he  found 
that  James  Motly  thereby  became  liable  for  such  sum  of 
100/.,  and  that  the  same  ought  to  be  proved  under  the 
commission  of  bankrupt  against  James  Motly,  in  addition 
to  the  aforesaid  balance  of  741/.  7s.  Id.  And  he  further 
found  that  James  Motly^  as  one  of  such  executors,  re- 
ceived from  the  said  bank,  under  the  joint  cheque  of 
himself  and  John  Togwell,  several  sums  of  money,  from 
September  1824,  lo  January  1828,  making  together  the 
sum  of  600/.  And  he  found,  tl)at  at  the  times  the  said 
several  sums  of  money  were  paid  to  James  Motly,  the 
said  James  Motly  was  largely  indebted  to  the  testatrix's 
estate;  and  that  Jo/m  TogxcU  thereby  became  liable  for 
such  several  sums,  amounting  together  to  the  sum  of 
600/.;  and  that  the  same  ouglit  to  be  proved  under  the 
commission  against  John  TogwcU,  in  addition  to  the 
aforesaid  balance  of  Q65L  2s.  5d. 

On  the  cause  coming  on  for  further  directions,  Mr. 
dtomillyj  for  the  Plaintiffs,  submitted,  that  as  the  Master 
had  found  that  Motly  and  Togwell  had  respectively  com- 
mitted a  devastavit  upon  the  testatrix's  estate,  Motly  by 
enabling  Togwell  to  get  into  his  possession  the  sum  of 
100/.,  and  Togwell  by  enabling  Motly  to  possess  himself 
of  600/.,  the  Defendants'  estates  ought  respectively  to 
be  charged  with  interest  at  5  per  cent.,  upon  the  sums 
so  permitted  to  be  improperly  drawn  out ;  and  he  cited 
Tebbs  V.  Carjyenter  (a),  and  Underwood  v.  Stevens,  (b)   In 

this 

(«)  1  Mad.  290.  (b)  1  Jlfer.712. 

Y  3 


MoTT.t. 
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I8S^.        this  case  the  finding  of  the  Master  charged  each  exe- 
^^^^       cutor  with  a  devastavit^  and  their  respective  estates  were 
V.  consequently  liablci  according  to  the  practice  of  the 

Court,  to  pay  interest  at  5  per  cent.  The  Plaintiffs 
were,  therefore,  entitled  to  a  reference  back  to  the 
Master  to  calculate  interest  at  5  per  cent,  on  the  sums 
fontid  to  have  been  imprc^erly  drawn  out. 

Mr.  Pemberton  and  Mr.  Sharpe,  contra^  contended 
that,  as  the  Master  had  expressly  found  that  the  prin- 
cipal sums  drawn  out  ought  to  be  proved  against  the 
estates  of  the  bankrupts  in  addition  to  the  balances 
before  found  to  be  due,  and  as  no  exception  had  been 
taken  to  the  Master's  report,  the  Plaintiffs  were  not  now 
entitled  to  claim  any  interest,  still  less  interest  at  5  per 
cent.,  by  way  of  penalty  for  an  act  not  amounting,  for 
anything  that  appeared  upon  the  report,  to  more  than 
an  act  of  negligence.  As  far  as  the  sum  of  100/.  was 
concerned,  the  expense  of  the  reference  back  to  the 
Master  to  calculate  the  interest  would  exceed  tenfold 
the  amount  of  interest  when  calculated.  There  was  no 
precedent  for  an  executor  being  charged  with  interest  at 
5  per  cent,  for  having  permitted  his  co-executor  to  re- 
ceive money;  more  esi)ecially  where  the  estate  of  the 
executor,  against  which  the  interest  was  to  be  charged, 
was  a  bankrupt  estate. 

« 

77ie  Master  of  the  Rolls.* 

The  Master  by  his  report,  after  stating  the  balances 
due  from  the  estate  of  each  executor  upon  his  receipts 
and  payments,  as  executor,  finds  specially  that  Motlj/ 
enabled  his  co-executor  Togwell  to  receive  from  a  par- 
ticular banking-house,  under  the  joint  cheque  of  Motlj/ 
and  Togwellf  the  sum  of  100/.  belonging  to  the  estate  of 

the 

*  Sir  C.  Pepi/t. 
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the  testatrix,  at  a  time  when  Togwell  was  largely  in- 
debted to  that  estate ;  and  that  Togwell  enabled  Motly 
to  receive,  under  like  joint  cheques,  several  sums  of 
money  belonging  to  the  estate  of  the  testatrix,  amount- 
ing in  the  whole  to  600/.,  when  Moth/  was  largely  in- 
debted to  that  estate ;  and  he  finds  that  those  sums  of 
100/.  and  600/.  ought  to  be  proved  against  the  bank- 
rupts' estates  respectively,  in  addition  to  the  balances 
before  found  due  upon  their  receipts  and  payments. 
Where  the  facts  are  so  clearly  stated  in  a  report,  as 
necessarily  to  involve  a  particular  consequence,  it  is 
for  the  Court  to  act  upon  the  facts  so  reported,  and  it 
would  not  be  a  proper  ground  of  exception  that  the 
Master  had  omitted  to  point  out  the  consequence. 
Here  the  Master  has  found  that  in  respect  of  the  sums 
of  100/.  and  600/.,  the  executors  have,  each  of  them, 
committed  a  devastavit  /  and,  according  to  the  uniform 
practice  of  the^  Court,  each  of  the  executors  is  charge- 
able with  interest  at  5  per  cent,  upon  the  sums  which 
he  enabled  his  co-executor  to  receive. 


$16 


1835. 


BiCK 

V, 
MOTLY. 


An  order  was  made,  that  interest  at  5  per  cent,  should 
be  added  to  the  principal  sums  of  100/.  and  SOOLy  to  be 
proved  against  the  bankrupts'  estates  respectively;  atid 
that,  in  case  the  parties  should  differ  as  to  the  amount  of 
the  interest,  it  should  be  referred  back  to  the  Master  to 
calculate  the  same. 


Y  4 
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ISS5. 


Rolls. 
Jan,  31. 

The  Court 
will  not  in- 
terfere in     ' 
questions  aris- 
ing upon  the 
practice  of 
retainer. 

A  motion 
for  an  injunc- 
tion to  restrain 
a  particular 
counsel,  who 
had  acted  for 
the  Defend- 
ants, from 
acting,  at  a 
subsequent 
stage  of  the 
proceedings, 
on  behalf  of 
the  Plaintiffs 
from  whom 
he  had  re- 
ceived a  re- 
tainer, was 
refused 


BAYLIS  V.  GROUT. 

'T^HIS  was  a  motion  on  the  part  of  the  Defendants  in 
the  cause,  one  of  the  objects  of  which  was  to  obtain 
an  injunction  to  restrain  Mr.  Kindersley  from  acting  as 
counsel  for  the  Plaintiffs,  from  whom  he  had  received  a 
retainer  since  his  promotion  to  the  rank  of  King's  coun- 
sel, on  the  ground  that  Mr.  Kindersley  had  drawn  the 
answer  to  the  bill,  and  had  otherwise  acted  in  the  pro- 
gress of  the  suit  on  behalf  of  the  Defendants. 

Mr.  BicJcerstethj  with  reference  to  this  part  of  the  motion, 
said  that,  although  the  law  or  practice  of  retainer  was  a 
subject  not  altogether  free  from  obscurity,  and  there  was 
some  doubf  as  to  the  jurisdiction  of  the  Court  to  inter- 
fere with  matters  relating  to  the  retaining  of  particular 
counsel,  yet,  if  any  rule  upon  this  subject  could  be  held 
to  be  clear  and  reasonable,  it  was  that  where  a  counsel 
had,  by  reason  of  the  part  he  had  taken  in  a  particular 
suit,  possessed  himself  of  a  knowledge  of  the  case  of  the 
party  for  whom  he  acted,  he  ought  not  to  receive  a  re- 
tainer from,  or  afford  his  assistance  to  the  opposite  side, 
without  giving  notice  to  the  party  for  whom  he  had 
previously  acted.  In  Cholmofideley  v.  Clinton  (a),  it  was 
said  by  Sir  Samuel  Romillyj  in  the  argument,  that  great 
laxity  prevailed  at  the  bar  as  to  retainers,  and  that  a 
difficulty,  when  it  occurred,  was  usually  referred  to  some 
other  counsel ;  and  Lord  Eldon^  in  his  judgment,  made 
the  following  observations :  —  "  The  practice  of  the  bar 

in 

(a)  1 9  Ves,  261 .  and  Coop,  80. ;      and  Ex  parte  Llot/d,  in  the  note 
and  see  Ex  parte  EUee,  Mon-      to  that  case. 
tagu^t   Ca,  in  Bardrniptct/,  69., 
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in  my  time  was  this  ;  if  a  retainer  was  sent  by  a  party 
against  whom  the  counsel  had  been  employed,  the  re« 
tainer  being  in  a  cause  between  the  same  parties,  the 
counsel,  before  accepting  it,  sent  to  his  former  client 
stating  the  circumstance,  and  giving  him  the  option. 
That  has,  I  believe,  been  relaxed ;  and  the  coarse  is  as 
it  has  been  represented  at  the  bar.  I  do  not  admit  that 
he  is  bound  to  accept  the  new  brief.  My  opinion  is, 
that  he  ought  not,  if  he  knows  any  thing  that  may  be 
prejudicial  to  his  former  client,  to  accept  the  new  brie^ 
though  that  client  refused  to  retain  him.''  In  the  present 
case,  the  Defendants  insisted  that  a  particular  counsd, 
who  had  acted  on  their  behalf  in  the  previous  proceed- 
ings, had  obtained  such  a  knowledge  of  their  case  as 
could  not  but  be  prejudicial  to  them,  if  he  gave  his  pro- 
fessional assistance  to  the  other  side ;  and,  in  that  state 
of  circumstances,  Lord  EldorCs  opinion  went,  undoubt^ 
edly,  to  a  distinct  recognition  of  the  propriety  and  rea- 
sonableness of  the  present  application. 


The  Master  of  the  Roli^*,  without  callbg  upoa 
the  other  side  to  argue  this  part  of  the  motion,  said 
that,  as  the  Defendants  had  not  taken  the  usual  means  of 
securing  the  professional  assistance  of  Mr.  Kinderdey^ 
the  Court  could  not  interfere.  The  case  cited  went  itself 
to  show  Lord  Eldon*s  opinion,  that  the  Court  had  no 
jurisdiction  to  interfere  in  questions  arising  upon  the 
practice  of  retainer. 


Sir  C.  Pepi/t, 
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Rolls. 
Feb.  5. 

An  estate,  of 
which  A*  died 
seised  in  fee, 
descended 
upon  A's  five 
infant  sisters. 
The  father 
and  mother  of 
the  infants 
being  both 
living,  and  the 
estate  of  the 
sisters  being 
consequently 
liable  to  be 
devested  by 
the  birth  of  a 
nearer  heir  of 
il.,  it  was  held, 
that  the  in- 
fants were  not 
seised  of  or 
entitled  to 
land  in  fee, 
within  the 
meaning  of 
the  1  W.  4. 
c,65,s.  17. 


In  the  Matter  of  EVANS. 

^■"^HE  petitioners  were  five  infant  sisters,  upon  whom 
certain  estates,  of  which  their  brother  William 
Harris  EvanSf  an  infant  of  the  age  of  seven  years,  died 
seised  in  fee,  had  descended.  William  Harris  Evans 
died  on  the  14>th  of  June  1833;  and  Thomas  Evansy  and 
Margaret  his  wife,  the  father  and  mother  of  the  infants, 
were  both  living. 

By  an  order  made  on  a  petition  presented  on  behalf 
of  the  infants  for  the  purpose  of  enabling  them  to  make 
a  lease  of  the  descended  estates,  under  the  1  W.  4.  c.  65.y 
intituled,  ^^  An  Act  for  consolidating  and  amending  the 
Law  relating  to  property  belonging  to  Infants,"  &c.,  it 
was  referred  to  the  Master  to  inquire  whether  they 
were  entitled  to  the  premises  for  an  estate  in  fee  within 
the  meaning  of  that  act 

The  seventeenth  section  of  the  1  W,  4.  c.  65.  enacts, 
— "  That  where  any  person,  being  an  infant  under  the 
age  of  twenty-one  years,  is  or  shall  be  seised  or  possessed 
of  or  entitled  to  any  land  in  fee,  or  in  tail,  or  to  any  lease- 
hold land  for  an  absolute  interest,  and  it  shall  appear  to 
the  Court  of  Chancery  to  be  for  the  benefit  of  such 
person  that  a  lease  or  under-lease  should  be  made  of 
such  estates  for  terms  of  years,  for  encouraging  the 
erection  of  buildings  thereon,  or  for  repairing  buildings 
actually  being  thereon,  or  the  working  of  mines,  or 
otherwise  improving  the  same,  or  for  farming  or  other 
purposes,  it  shall  be  lawful  for  such  infant  or  his 
guardian  in  the  name  of  such  infant,  by  the  direction  of 
the  Court  of  Chancery,  to  be  signified  by  an  order  to  be 

made  . 
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made  in  a  summary  way  upon  the  petition  of  such  infant 
or  his  guardian,  to  make  such  lease  of  the  land  of  such 
persons  respectively,  or  any  part  thereof,  according  to 
his  or  her  interest  therein  respectively,  and  to  the  nature 
of  the  tenure  of  such  estates  respectively,  for  such  term 
or  terms  of  years,  and  subject  to  such  rents  and  cove- 
nants OS  the  said  Court  of  Chancery  shall  direct."  It 
was  objected  before  the  Master  that,  as  the  infant  sisters 
were  not  *  absolutely  heirs,  their  estate  being  liable  to 
be  defeated  by  the  birth  of  a  son,  or  affected  by  the  birth 
of  a  daughter  or  daughters  of  the  father  and  mother, 
they  were  not  seised  of  or  entitled  to  land  in  fee  within 
the  meaning  of  this  section ;  and  the  Master  found,  that 
they  were  not  so  seised  or  entitled. 


1895. 


In  the  Matter 

of  £VAN8. 


The  present  petition  was  presented  for  the  purpose  of 
having  it  referred  back  to  the  Master  to  review  his 
report;  or  to  settle  a  lease,  if  the  Court  should  be  of 
opinion  that  the  Master's  report  was  erroneous. 

Mr.  RogerSf  in  support  of  the  petition. 


TTie  Master  of  the  Rolls  f  said,  that  as  the  infant 
petitioners  had  not,  at  present,  an  indefeasible  estate  of 
inheritance,  though  they  might  acquire  such  estate,  he 
was  of  opinion  that  the  Master  was  right  in  finding  that 
they  were  not  seised  of  or  entitled  to  land  in  fee  within 
the  meaning  of  the  act. 


•  See  Co.  Litt.  s.  3.  11.  b. 
Sheliei/'s  case,  1  Co,  95.  b.,  and 
KirtotCs  case,  Cro,  Car,  87.  But 
now  by  the  3  &  4  W.  4.  c,  106. 
#.  6.  every  lineal  ancestor  is  ren- 
dered capable  of  being  heir  to 
any  of  his  issue,  in  preference 
to    collateral   persons   claiming 


through  him ;  and  the  land 
would,  in  the  case  reported^ 
ascend  to  the  father.  The  ele- 
venth section  of  that  act  pro- 
vides, that  it  shall  not  extend  to 
any  descent  taking  place  on  the 
death  of  any  person  before  tlie 
1st  oi  January  1834. 


t  Sir  C,  Pepyt. 
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5S^;  LARKINS  V.  PAXTON. 

Anm^e-coD-  fXlHIS  was  a  suit  instituted  by  simple-contract  cre- 
whofileta    '  ditors;  and  the  assets  having  proved  insufficient 

Ullforthe        ^  ^^y  ^jj^   specialty  creditors,  a   question  was  made, 

of  a  testator's    whether  the  Plaintiffs  were  entitled  to  their  costs, 
assets,  is  en- 
titled to  hare 
his  costo  out  Mr.  Tinnei/f  on  the  part  of  the  specialty  creditors^ 

though  the  '     relied  upon    Young  v.  Everest  {a),  as  an  authority  to 

assete  prove      shew  that  where  a  simple-contract  creditor  filed  a  bill, 
insufficient  for  i         i_  ' 

the  payment     and  it  turned  out,  upon  the  Master's  report,  that  the 

^^tSiL^  assets  were  not  sufficient  to  pay  the  specialty  creditors, 

the  fund  was  not  to  be  further  diminished  by  the  pay- 
ment of  the  Plaintiff's  costs. 


Mr.  Pemberton^  for  the  Plaintiffs,  submitted  that  the 
decision  in  Young  v.  Everest^  if  it  was  to  be  regarded  as 
an  express  decision,  was  against  principle,  and  contrary 
to  the  course  which  had  been  uniformly  followed  by 
the  Court. 

Tke  Master  of  the  Rolls  •  said,  that  in  Young  v. 
Everest  it  was  referred  back  to  the  Master  to  continue 
the  accounts;  and  what  was  there  said  by  the  late 
Master  of  the  Rolls  could  scarcely  be  considered  as  an 
express  decision  that  a  simple-contract  creditor,  who 
filed  a  bill,  and  fiiiled  himself  to  derive  any  benefit  firom 
the  suit,  was  to  be  deprived  of  his  costs.  It  was 
contrary  to  reason,  and  to  the  uniform  practice  of  the 

Court, 
•  Sir  C.  Pept/s. 

(a)  I  RuMi,  4*  Msflne^  426. 
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Court,  that  specialty  creditors,  who  came  in  to  take  the  1835. 
benefit  of  a  suit  instituted  by  a  simple-contract  creditor, 
should  throw  the  burthen  of  the  costs  of  the  suit  upon 
the  simple-contract  creditor,  where  the  assets  proved  in- 
sufficient for  the  full  satisfaction  of  their  claims.  The 
Plaintiffs  were,  therefore,  endtled  to  tlieir  costs  out  of 
the  fund. 


BLACKWELL  v.  TATLOW.  Nol^^i^s. 

/\N  the  hearing  of  this  cause  in  Januaiy  1831,  the  Tbesheriflrs 

^^  bill  was  dismissed  with  costs.     The  costs  of  the  c^p^ibn^'Iird 

Defendants  George  Wilson  and  William  Wilsoti  having  rescue  is  a  suf- 

been  taxed  at   133/.  145.  lid.,  a  writ  of  attachment  wkhout'^-  * 

directed  to   the  sheriff*  of  Derbyshire   was  afterwards  davit,  for  an 

,  -        absolute  order 
issued  against   William  Burnham  BlacJcwell  the  elder,  ofcommit- 

who  was  one  of  the  Plaintiff's,  for  non-payment  of  that  ™®"*  ^^^  ^^"" 

tempt. 

sum.     To  this  writ  a  special  return  was  made  by  the       Where  a 
sheriff^,  .beginning  in  these  terms:  — "  By  virtue  of  the  vfo'usly In" con- 
annexed   writ,   to  me  directed  and  delivered,   I  have  tempt  for  dis- 
made  my  mandate  to  the  bailiff*  of  the  liberty  of  the  ^^^^^  fg  t^ken 

hundred  of  Scarsdale  in  my  county,  to  attach   William  >"^?  custody 

,  ,  and  committed 

Bwnham  Blackoell  in  the  said  writ  named,  which  said  to  the  Fleet 

bailiff*  hath  the  full  return  of  all  writs  and  process,  and  for  a  contempt 

'^  '    m  effecting  a 

the  execution  of  the  same  within  the  liberty  aforesaid,  rescue,  the 

so  that  no  execution  of  the  same  can  be  made  by  me  t^^heij  Jq 

within  the  said  liberty,  which  said  bailiff*  hath  returned  apply  to  both 

to   me  as  follows: — -viz.    By  virtue   of  the   annexed  and  both  must 

mandate  to  me  directed,  I,  William  Nicholson,  the  bailiff*  be  cleared 

.  ,  ,       before  the 

of  the  hundred   of  Scarsdale,  in  ^hicli   hundred  the  party  can  be 

Defendant  discharged; 

and  subse- 
quent orders  up  to  a  sequestration,  proceeding  upon  such  commitment,  are  not 
vitiated  because  they  refer  to  the  original  contempt  only. 
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Dlackwbll 

V, 

Tatlow. 


Defendant  {a)  resides,  together  with  two  assistants,  went 
to  the  house  of  William  Bttmham  BlacJcmeU  the  elder, 
the  Defendant  in  the  said  mandate  named,  on  Saturday 
etening  the  28th  day  of  January  last,  there  being  not 
the  slightest  probability  of  succeeding  in  any  endeavour 
to  attach  the  said  Defendant  in  the  daytime  or  other- 
wise than  by  taking  him  by  surprise."  The  bailiff's 
return  went  on  to  state  in  detail  the  circumstances  under 
which,  at  a  late  hour  of  the  night,  and  after  a  violent 
scuffle,  the  capture  of  the  Plaintiff  in  his  dwelling-house 
was  made  by  the  bailiff  and  two  assistants,  and  the  mode 
inVhich,  in  consequence  of  the  force  and  violence  of  the 
Plaintiff  himself,  and  the  different  members  of  his  family, 
several  of  whom  assaulted  the  officers,  and  wounded  one 
of  them  severely  with  a  knife,  a  rescue  was  effected,  and 
the  Plaintiff  eventually  made  his  escape.  The  return 
proceeded  as  follows :  —  ^^  and  I  have  not  since  been 
able  to  find  the  said  Defendant  so  as  to  attach  him  as 
by  the  said  mandate  I  am  commanded.  The  answer  of 
JVUliam  Nicholson,  bailiff.  The  answer  of  Sir  Charles 
Henry  ColviUe,  Knight,  Sheriff." 


On  the  motion  of  Sir  E.  Sugden,  who  produced  and 
read  the  sheriff's  return  in  court,  and  cited  the  follow- 
ing cases  in  support  of  his  application,  Frederick 
Y.  David  (b);  Sambroke  v.  Ekins{c);  Van  v.  Price  (d); 
Elliot  v.  Halmarack  {e) ;  the  Lord  Chancellor  granted  an 
ex  parte  order  for  a  serjeant  at  arms  against  William 
Bumham  Blackwell  the  elder.  The  order  bore  date 
the  8th  of  May  1832,  and  was  in  these  terms:  "  Upon 
opening  of  the  matter,  &c.  it  was  alleged,  that  an  attach- 
ment having  issued  against  the  Plaintiff  William  Bumham 

Blackwell, 


(a)  This  was  an  inaccuracy  in 
the  return,  W,B,  Blackwell  hw- 
ing  been  a  plaintiff  and  not  a 
defendant  in  the  suit. 


{h)  1  Vem.  344. 

(c)  \  Dick.es. 

\d)  \Dick.9\. 

{e)  1  Jlftfr.502. 
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Blackwell,  directed  to  the  sherifT  of  Derbyshire  kt  not 
paying  the  sum  of  133/.  145.  ll^^.  for  costs,  pursuant  to 
an  order  dated  the  28th  day  o(  January  ISSl,  and  the 
report  of  Mr.  Cross  one  of  the  Masters  of  this  court, 
dated  the  4>th  dajotjuly  1831,  the  said  sheriff  made  the 
following  return  to  the  said  attachment"  The  order 
then  stated  the  return  verbatim  as  above  set  forth,  and 
proceeded :  <^  It  was  therefore  prayed  that  the  serjeant 
at  arms  attending  this  court  may  take  the  said  Plaintifi^ 
William  Bumham  Blackwell  the  elder,  into  his  custody, 
and  bring  him  to  the  bar  of  this  court  to  answer  his 
i^aid  contempt,  which,  upon  hearing  the  said  return  read, 
is  ordered  accordingly,  and  thereupon  such  further  order 
shall  be  made  as  shall  be  just." 


1893. 


In  pursuance  of  this  order,  the  Plaintiff  was  brought 
to  the  bar  of  the  court,  and  the  following  order,  dated 
the  26th  day  of  May  1832,  was  thereupon  made  by  the 
Vice-chancellor :  —  "  The  Plaintiff,  William  Bumham 
Blackwell  the  elder,  having  this  day  been  brought  up  to 
the  bar  of  this  court  by  the  seijeant  at  arms  attending 
this  court,  for  not  paying  the  sum  of  133/.  145.  11^  for 
costs,  pursuant  to  an  order,  &c.,  and  still  persisting 
therein :  It  is  ordered,  that  the  said  Plaintiff,  William 
Bumham  Blackwell  the  elder,  be  turned  over  to  the 
prison  of  the  Fleet,  and  do  remain  therein  until  he 
shall  pay  the  said  sum  of  133/.  145.  lie/.,  pursuant  to 
the  said  order  and  report,  clear  his  contempt,  and  this 
Court  make  other  order  to  the  contrary." 


On  the  5th  of  July^  1832,  a  further  order  was  made, 
which  after  reciting  the  several  previous  orders,  pro- 
ceeded as  follows: — ^^  That  it  appears  by  the  certificate 
of  the  warden  of  His  Majesty's  prison  of  the  Fleet,  that 
the  said  William  Bumham  Blackwell  the  elder  is  a  pri- 
soner in  the  said  prison  for  his  said  contempt     It  is 

there- 
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thereupon  ordered  that  a  commission  of  sequestration 
do  issuer  directed  to  certain  commissioners  to  be  therein 
named,  to  sequester  the  said  Plaintiflfs  personal  estate, 
and  the  rents,  issues,  and  profits  of  his  real  estates,  until 
he  shall  pay  the  sum  of  133/.  l^s.  lid.  to  the  said  De- 
fettdantSy  WUliam  Wilson  and  George  Wilson^  clear  his 
contempt,  and  this  Court  make  other  order  to  the 
coQtraiy*'' 

On  the  19th  of  July  following,  a  writ  of  sequestration 
i^ued  accordingly,  directed  to  certain  commissioners 
therein  named. 

Mr.  Pepifs  and  Mr.  J.  Russell  now  moved  on  behalf 
of  William  Bumham  Blackvoell  the  elder,  that  the  three 
several  orders  of  the  8th  day  of  May,  1832,  the  26  th  day 
6tMMfi  1832,  and  the  5th  day  of  July,  1832  respectively, 
and  also  the  sequestration  issued  by  virtue  of  the  last- 
mentioned  order,  might  be  discharged  for  irregularity, 
with  costs. 

The  various  grounds  on  which  the  application  was 
supported  are  stated  and  discussed  in  the  judgment. 


Sir  E.  Sugden  opposed  the  motion. 


Kov,  25.  The  Lord  Chancellor. 

Although  in  this  case  much  attention  was  given  to 
the  form  of  the  proceeding  when  the  order  was  made, 
in  Men/  1832,  for  the  Serjeant  at  arms,  yet  the  great 
importance  of  all  questions  afiecting  the  liberty  of  the 
subject,  has  called  for  a  full  reconsideration  of  the 
matter  upon  the  motion  for  discharging  that  order  and 
the  two  subsequent  orders  of  the  V  ice-Chancellor,  sup- 
ported as  that  motion  was  with  great  learning  anil 
ability. 

The 
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The  order  for  the  serjeant  begins  with  stating  the 
issuing  of  an  attachment  for  not  paying  the  sum  of  ISSL 
and  a  fraction,  pursuant  to  the  order  of  the  Court  and 
report  of  the  Master :  it  then  s^ts  forth  the  sheriff  of 
Derbyshir^s  return,  which  consists  in  a  mandavi  ballivo 
and  the  bailiff's  return,  the  sheriff  stating  that  the 
bailiff  has  the  exclusive  return  of  writs  within  the 
Uber^  of  Scarsdale^  in  his  bailiwick.  The  bailiff's 
return  is,  that  he  made  a  caption  of  the  Plaintiff  withia 
the  franchise,  and  on  a  day  and  at  an  hour  stated ;  but 
that  he  was  rescued  by  force,  accompanied  with  much 
indecent  violence,  and  in  circumstances  amounting  to  a 
high  and  even  aggravated  contempt  of  the  process  of 
the  Court  and  its  oflBcers.  It  adds,  that  the  party  so 
rescued  made  his  escape,  and  that  the  bailiff  could  not 
find  him  so  as  to  execute  the  attachment.  ^  Upon 
hearing  the  said  return  read,"  the  order  is  made,  com- 
manding the  Serjeant  at  arms  to  take  the  parly  into 
custody,  and  bring  him  to  the  bar  "  to  answer  his  said 
contempt." 


18dS. 


Blackwbll 

V. 

Tatlow« 


The  first  question  that  arises  is,  what  shall  be  in- 
tended by  ^^  his  said  contempt ; "  and  although  the  first 
contempt  in  not  paying  is  certainly  recited  in  the  outset 
of  the  order,  yet  I  incline  to  think  that  the  other,  or  in- 
cidental contempt  of  the  rescue,  must  be  understood  as 
meant  It  is  the  last  antecedent ;  it  is  very  minutely 
described;  and,  moreover,  if  tlie  warrant  were  not 
issued  for  that,  a  flagrant  insult  would  be  offered  to  the 
process  of  the  Court,  without  any  means  of  vindicating 
it  unless  by  a  new  caption.  For,  suppose  the  party 
only  taken  upon  the  original  contempt,  and  in  custody 
for  no  other  offence,  he  might  clear  that  by  payment  of 
the  money,  and  must  then  be  discharged,  in  order  to  be 
taken  again  by  a  new  warrant;  whereas,  if  he  is  taken 
fi>r  the  second  contempt,  the  rescue,   there  being  a 

Vol.  II.  Z  process 
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fiLAcnrcLt 

V, 

Tatlow. 
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process  out  for  the  first  contempt,  he  may  be  yisited  for 
both  the  one  and  the  other  on  the  same  custody. 

It  may  be  observed,  that  there  is  no  contempt  stated 
in  terms,  in  reciting  either  the  attachment  or  the  rescue; 
so  that  it  is  only  by  the  legal  efiect  of  the  matters  stated 
in  both  that  the  antecedent  referred  to  is  obtmned. 
But  that  is  quite  sufficient ;  and  I  only  mention  the 
mode  of  recital  to  shew  that  it  is  common  to  both* 


As  for  the  retm*n  being  in  substance  a  nan  est  inoentuSf 
I  plaee  the  less  reliance  upon  that,  because,  although 
there  are  precedents  for  the  seijeant  going  upon  such  a 
return,  and  I  have  been  furnished  with  one  in  a  case 
of  TTie  Boyal  Exchange  Assurance  Companjf  v.  Hill  (aX 
yet  that  is  not  the  common  practice ;  and,  accordingly^ 
the  plaintiff  relies  on  this  circumstance  as  aiding  tlie 
construction  which  he  puts  on  the  order,  and  to  which 
I  incline,  that  it  was  grounded  upon  the  rescue. 

I  wish,  therefore,  to  consider  the  regularity  of  the  pro- 
cess on  the  Plaintiff's  assumption,  and  to  meet  and  dispose 
of  the  question  he  has  raised;  whether  or  not  such  prooc^s 
is  well  issued  upon  a  return,  strictly  regular  iu  all  respects, 
of  a  caption  and  a  rescue,  but  without  any  affidavit  of 
those  facts.  My  clear  opinion  is,  that  the  process  was 
well  issued  upon  the  return  ;  and  that  this  conclusion^ 
while  it  is  supported  by  principle  and  by  analogy,  is  in- 
consistent with  no  authority,  violates  no  rule  of  the 
Court,  and  obviates  consequences  highly  inconvenienty 
and  even  dangerous  to  the  practice  of  the  Court,  with- 
out occasioning  any  mischief  whatever  to  any  party. 

As  a  general  principle,  there  can  be  no  doubt  that 
for  contempts  of  this  nature,  consisting  in  violence  to- 
wards 
(a)  HUary  term  1761.    Reg.  Lib.  B.  foL  99. 
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wards  the  officer  or  insults  towards  the  process  of  the 
Court,  persons  can  only  be  arrested  and  brought  before 
it  upon  affidavit  of  the  fact  charged. 

By  Lord  Bacon* %  77th  order,  contempts  of  such  kind 
»—  there  described  as  '^  contempts  of  force  or  ill-words 
upon  serving  of  process''— rare  to  be  dealt  with  sum- 
marily, as  to  commitment;  but  it  is  expressly  assumed 
that  they  must  be  proved  by  affidavit:  and  in  Lord 
Garendon^s  orders  upon  commitment  (copied  from  those 
made  a  few  years  before,  during  the  Commonwealth) 
the  oath  of  one  or  more  persons,  it  is  taken  for  grantedf 
is  necessary  as  the  foundation  of  the  process,  and  in 
sudi  a  manner  as  to  have  raised  a  doubt  whether,  in  all 
cases*  of  commitment  on  motion  for  contempt,  two  wit- 
nesses be  not  necessary ;  a  doubt  which  is  supported  by 
a  case  in  Atkyns  (a),  where  the  Registrar  stated  that  for 
words  contemptuous  of  the  process,  two  witnesses  were 
required,  though  for  a  battery,  one  might  suffice ;  but 
Lord  Hardwicke  doubted  the  distinction.  I  take  leave 
to  think  that  this  cannot  now  be  considered  as  law,  and 
that  the  oath  of  a  single  witness  is  sufficient  here,  as  in 
every  other  case.  But  those  orders,  and  the  language  in 
that  and  the  other  cases,  such  as  Ex  parte  Clarke  (&), 
plainly  shew,  that  commitments  without  any  oath  never 
were  contemplated. 

The  general  rule,  therefore,  is  unquestionable^  that 
there  must  be  an  oath  to  verify  the  facts  before  the 
commitment  can  take  place.  But  to  this  there  is  one 
welUknown  exception,  where  there  is  evidence  higher 
than  any  testimony,  the  contempt  being  committed  in 
the  &ce  of  the  Court  (c) ;  there  it  would  be  absurd  to 
require  any  affidavit.     So  a  magistrate  may  commit  for 

a  breach 


(a)  Anon.ZAtk.U\9, 
ih)  1  R^9$.  ^M^ne^  563. 


(c)  Mr.  WeiM€^$  cm. 


18SS; 

Blackvsll 

9. 

Tatz.ow; 


Z  2 
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IBSS.        a  breach  of  the  peaee  occurring  in  his  presence,  bat  if 
Blackwbll    ^^^  breach  be  the  subject  of  complaint,  he  must  pro- 

«.  ceed  upon  oath. 

Tatlow. 

I  think  that  the  present  case  a£R>rds  another  exception, 
both  upon  principle  and  upon  the  practice  of  the  court? 
of  law ;  although  the  question  has  never  been  the  sub- 
ject of  judicial  decision  in  this  place.  There  is  here  a 
retam  by  the  sherifT,  the  subordinate  return  from  the 
bailiff  of  the  liberty  within  his  bailiwick  being  incor- 
porated by  him  in  his  return,  and  being  indeed  itself 
the  return  of  an  officer  who  is  quasi  sheriff  of  the 
liberty.  That  return  is  of  a  caption  being  made  in 
the  regular  execution  of  the  process  of  the  Court.  The 
return  is  regular  in  every  respect;  it  sets  forth  the 
&ct  of  the  bailiff  having  the  return  of  the  writs  within 
the  liberty  exclusively;  it  states  the  caption,  and  it 
states  the  rescue  in  terms,  adding  many  circumstances 
of  great  aggravation.  It  is  necessary  to  give  credit  to 
such  return  if  formally  and  solemnly  made ;  otherwise 
the  bsuing  of  one  process  would  only  be  the  prelude 
to  issuing  another,  grounded  upon  the  same  kind  of 
evidence.  The  Court  does  not,  indeed,  proceed  with- 
out ground ;  it  does  not  attach  upon  a  statement  or  a 
saggestion  that  its  process  has  been  contemned  and  its 
officer  obstructed,  any  more  than  it  attaches  upon  a 
suggestion,  that  there  has  been  a  default  in  obeying  any 
of  its  orders.  It  is  agreed  that  there  must  be  some- 
thing to  shew  that  the  contempt  has  been  committed  ; 
this  only  question  is,  whether  an  affidavit  is  necessary, 
and  whether  the  return  is  not  sufficient ;  and  I  think  it 
irould  be  of  dangerous  consequence  to  the  process  of 
the  Court  if  the  return  were  held  insufficient.  As  for 
the  risk  or  inconvenience  to  the  party,  it  is  now  ad- 
mitted that  the  proceeding  is  ex  parte^  and  that  though 
an  affidavit  were  required,  he  could  have  no  notice  nor 
any  opportunity  of  answering  it.     His  security,  tfaere- 

fore» 
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fere,  cannot  be  said  to  be  materially  lessened  by  sub* 
stituting  in  this  ex  patie  proceeding  the  return  of  the 
sheriff  for  the  affidavit  of  the  ofiker  or  other  person  to 
the  facts  returned. 
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18S5. 


Blackwexx 
TatloiT. 


<  ^Ilie  courts  of  common  law  have  always  treated  a  re* 
turn  of  a  rescue  as  equivalent  to  a  conviction.  It  was 
so  considered  in  Rex  v.  Pember  (a),  after  an :  inquiry  as 
to  the  practice  of  the  Crown  Office,  the  result  of  which 
was,  that  process  isMies  from  thM  office  immediately 
^fxm  the  return,  as  upon  a  conviction.  It  was  so  con- 
aidered  in  Bex  v.  Elkins  (i),  where  the  only  doubt  ex- 
pressed was  upon  the  old  practice,  cited  from  a  case  in 
'SalkeUf  of  fining  all  persons  returned  as  rescuing  in  the 
same  sum  in  all  cases.  That  caae^  and  another  in 
Sirange  (r),  as  well  as  the  whole  head  of  Beseem  {d)  in 
Comyn^s  Digest^  clearly  shew  that  such  returns'  are  con* 
elusive,  and  cannot  be  traversed ;  the  Lady  Bussell  and 
WaHPt  Case,  {e)  From  the  cose  xn  Salkeld  \%  appears, 
that  affidavit  of  rescue,  in  the  Common  Pleas  at  least,  is 
held  of  no  avail ;  there  must  be  a  return.- 


It  would  be  a  singular  anomaly  if  that  return^  which 
is  of  such  high  avail  on  one  side  of  the  hall,  as  to  have 
the  full  force  of  a  record  of  conviction,  and  lead  to  in- 
stant execution,  were  here  to  have  no  weight  at  all.  But 
I  am  not  called  upon  to  say  whether  or  not  the  return 
made  is  traversable;  it  is  used  only  as  the.  ground  for 
attaching  the  party  and  bringing  him  before  the  Court 
to  answer  the  charge ;  it  is  not  treated  as  a  final  adju- 
dication, but  in  every  respect  as  mesne  proeess^  He  is 
brought  before  the  Court  accordingly,  and  he  has  then 
an  opportunity  of  answering,  and  of  defending  himself. 

Nor 


(a)  Hardwichf*!  K.  B.  Ca.  1  IS. 

\h)  4  Burr,  81S9. 

Ip)  /father  v.  ffdi,  1  Sfr.S5\ . 

Z  s 


(d)  IX,  %,  &,  snd  6. 
(«)  Cro.  Elu.  780. 
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18SS.  Nor  do  I  say,  that  he  may  not,  even  after  he  has  been 
turned  over,  be  aided  or  released  upon  application  to 
the  Court.  At  law  the  punishment  is  at  once  ordered, 
and,  it  may  be,  a  fine  imposed,  which  is  conclusive^  and 
the  only  remedy  of  the  party  is  by  action  for  a  false  return* 
Here,  in  one  senses  the  proceeding  may  be  tersted  re- 
mediless, inasmuch  as  the  arrest  is  irrevocable.  But  the 
party  has  the  same  right  to  apply  for  his  discharge,  and 
to  shew  that  he  was  not  guilty  of  the  contempt,  as  he 
would  have  if  committed  upon  affidavit;  moreover,  he 
has  the  same  kind  of  redress  against  those^  through 
whose  misrepresentation  be  has  been  committed,  for  the 
Court  will,  on  cause  shewn,  refer  it  to  the  Master  to  in- 
quire how  far  he  has  been  injured. 

It  is  not,  therefore,  contended,  that  the  return  is  binding 
upon  the  Court  as  at  law,  and  that  it  amounts  to  a  judg- 
ment, upon  which  execution  must  instantly  follow ;  but 
only  that  it  entitles  the  Court  to  bring  the  party  before 
it,  and  put  him  upon  his  defence.  Instead  of  giving  the 
return  the  greatest  force  known  in  the  law,  that  of  the 
record  of  a  final  judgment,  I  only  give  it  the  least  force, 
that  of  the  foundation  of  mesne  process. 

Neither  do  I  say,  that  any  return  of  a  contempt  not 
amounting  to  a  rescue  would  have  even  this  force. 
Unless  a  caption  and  rescue  were  actually  returned,  the 
ease  would  not  be  brought  within  the  authorities  at  law ; 
and  a  return  of  such  a  contempt  as  rendered  it  impossible 
to  execute  the  process  may  come  within  the  same  prin- 
ciple. Whether  or  not  that  would  be  sufficient  with- 
out affidavit,  I  am  not  called  upon  in  this  case  to  decide. 
Upon  principle  I  can  see  no  difference;  but  there  is  no 
authority  to  warrant  me  in  so  extending  the  rule.  All 
other  contempts  of  the  process  of  the  Court,  however 
gross,  must,  upon  the  authority  of  the  rules  and  of  the 
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cases  in  this  Court,  be  dealt  with  by  evidence  upon 
oath ;  that  is,  by  affidavit. 

A  little  consideration  will  at  once  shew  that  there  is 
nothing  in  the  judgment  I  am  now  giving  inconsbtent 
with  the  anthorities  to  which  I  referred  in  the  outset, 
•whether  of  the  orders  or  of  the  decisions.  None  of  theses 
contemplate  the  case  of  a  rescue  returned  by  the  sherifi^ 
or  indeed  of  any  contempt  returned  at  all.  Lord 
Baanfs  seventy-seventh  order  plainly  supposes  the  only 
evidence  before  the  Court  to  be  an  affidavit  of  a  con- 
tempt towards  the  process  of  the  Court,  and  it  makes  no 
provision  for  the  case  of  that  contempt  appearing  on  the 
face  of  the  return.  Moreover,  it  makes  the  commitment 
proceed  *^  forthwith,''  upon  such  affidavit,  whereas  in 
other  contempts,  as  disobedience  of  decrees,  &c  the 
affidavit  only  entitles  the  Court  to  attach,  for  the  pur- 
psse  of  examining  the  party  touching  his  offi^noe.  The 
force  which  I  am  now  attributing  to  a  return  of  die 
former  and  worse  sort  of  contempt,  is  no  greater  than 
the  order  gives  to  an  affidavit  in  the  latter  and  lighter 
kind;  and  much  less  than  the  order  gives  to  an  affidavit 
in  the  worse  kind. 


1S5S. 


The  like  observation  is  applicable  to  Lord  Clarendon*^ 
orders  touching  commitment 


Tn  the  anonymous  case  in  Atkyns  {a\  and  in  Ex  parte 
Clarke {b\  there  was  no  return  at  all;  and  nothing  was 
there  said  as  to  the  eflect  of  a  return.  Nor  must  it  be 
forgotten,  that  in  the  latter  case  the  order  for  commit- 
ment is  made  upon  affidavit,  and  absolute  in  the  fi^st 
histance,  without  hearing  the  party.  Surely  then  it  is 
not  at  all  inconsistent  with  this  to  hold  that  a  regular 
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return  of  a  contempt  justifies  the  Court,  not  in  oon 
mitting  absolutely  without  hearing,  but  in  briogiogtl 
party  before  it  to  answer  the  allegation* 

If,  therefore^  tha  warrant  was  well  issued  to  d 
SMJeant,  and  the  Plaintiff  was  in  lawful  custody  wh 
brought  up  to  answer  his  contempt,  there  is  no  di 
pute  of  the  legality  of  his  commitment  for  thati)  coi 
tempt.  He  was  theo  by  an  order  of  the  Vice-XSua 
del  lor 'turned  over  to  the  Warden  of  the  Fl«et»riflrt 
thereupon^  by  another  order  of  his  Honor, 
tralion  was  awarded*  Both  of  those  orders,  it  is 
purport  to  proceed  upon  his  being  in  custody  fioriil 
original  contempt  in  not  paying  money  pursuant  ioidi 
order  and  report;  whereas  he  was  in  custody  ibv  it 
incidental  contempt  which  followed,  namely,  thgreeriti 
Now,  it  is  by.iM)  means  correct  to  say,  that  he  wsbm 
in. custody  for  the  original  contempt  also*  Assumin, 
the  warrant  to  have  been  issued  for  the  rescue,  >sltf 
when  he  thereby,  came  into  the  lawful  custody  of  di 
Court,  it  is  certain  that  he  could  not  be  discharge 
witbout  clearing  his  original  contempt.  He  was,  striod 
speaking,  in  custody  for  both ;  because  I  hold  it  lo  i 
undeniable,  that  the  original  contempt  continuing  un 
cleared,  and  that  the  execution  of  the  warrant  to  tak 
him  for  that  contempt  having  been  obstructed  by  Jiim^lfa 
caption  made  on  the  second  warrant  shall  enure  to  detu 
him  for  the  contempt  on  which  the  first  issued;  d^d^th 
custody  for  the  second  offence  shall  cKtend  to  the  fitst 


!    .^ 


But  it  ia  not  i^ted  in  either  of  the  Vico^Cbanoeyoi^ 
orders,  that  the  Plaintiff  was  in  custody  for  his  origini 
contempt  of  not  paying  the  money.  The  onks' jb 
turning  him  over  to  the  Fleet,  merely  recited  da 
ha  i&  brought  up  to  the  bar  of  the  Court  by  nth 
Serjeant  for  not  paying  the  money,  which  is  periecd; 

correct 
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correct;  for  ivbatever  was  the  ground  of  the  captioii^        1883. 
t^  might  be  brought  to  the  bar  for  not  paying  the 
-nioDej.    Suppose  he  had  suffered  imprisonment  for  a 
<^rtain  time  in  respect  of  the  rescue ;  before  being  dis- 
charged be  would  be  obliged  to  clear  hia  original  con- 
^^xapty  and  upon  an  order  being  made  to  discharge  him 
^ir  the  rescoe,  as  having  been  sufficiently  punished  Bert 
^bmx  oflSnice^  he  would,  as  of  course^  be  liable  to  be 
l>xxnight  up  for  the  other  contempti  and  must  clear  it 
^>€*<bre  obtaining  his  liberation.    Again,  the  order  of 
s^^juestration  states,  that  the  seijeant  had  been  com- 
tnauided  to  take  him,  and  to  bring  him  to  answer  his 
^^ontempt  in  not  paying  the  money,  but  it  adds,  that  by 
^x^ other  order  he  was  turned  over  to  the  Fleet  till  he 
ftboold  clear  the  original  contempt;  and  this  is  qnite 
stxfficient  ground  for  the  sequestration,  whateyer  may 
l^<i.ve  been  the  warrant  upon  which  he  came  into  the 
ctsatody  of  the  Court.    Neither  of  these  orders  of  the 
^^ioe-Chancellor,  therefore,  proceeds  upon  the  ground 
^l^«t  be  was  in  custody  for  the  original  contempt,  al- 
^bough,  if  they  had,  it  by  no  means  appears  incorrect 
say  thirty  being  taken  for  the  second  contempt,  he  was 
custody  for  both. 


In  any  view,  therefore,  which  can  be  taken  of  these 

^^ers,  and  of  the  whole  case,  I  am  clearly  of  opinion 

^at  the  process  is  unimpeachable.     The  order  under 

^'^hich  the  seijeant  made  the  caption  is  in  all  respects 

strictly  correct;  and  that  by  which  the  party  was  turned 

^vcr  to  the  Fleet,  and  then  sequestrated,  is  not  vitiated  by 

^b«  reference  made  in  his  Honor's  orders  to  the  original 

^^omteoapt.    It  is  needless  to  add  that,  unless  the  con* 

^tmctkm  set  np  by  the  plaintiff  is  put'upon  the  warrant 

^  the  Serjeant,  namely,  timt  by  "  said  contempt,**  is  to 

^  intended  the  rescue,  no  question  whatever  can  be 

^^ised  upon  tlie  strict  correctness  of  these  orders  o{  tbe 

-  Vice- 
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Vice*Cbaiicdlor.  The  regularity  of  the  orders  has  been 
throughout  considered  upon  the  assumption,  to  which  I 
incline^  that  such  is  the  true  construction  of  the  warrant. 

The  motion  must  be  refused  with  costs. 


Dec.  19.  sa 


PELL  V.  STEPHENS. 


rilHIS  was  a  motion  on  behalf  of  the  PIainti£^  that 
the  Defendant  might  be  restrained  from  proceed- 


A^  as  assignee 
of  i?*»  a  bank- 
rupt, gave  an 
undertaking     ing  upon  a  judgment  which  he  had  recovered  in  an 

the  mortgagee  action  in  the  Court  of  Exx^hequer,  and  from  commencing 
of  one  farm,     i^y  other  action  at  Uw  touching  the  matters  stated  in  the 

and  was  under       "^  ^ 

a  contract  to    bill.     The  case  appeared,  from  the  statements  in  the  bill 
SJSSrfarm.   and  answer,  to  be  as  follows :  - 
both  the  pfo- 

Kr^rup^  Ind  ^^^  defendant  Stephens  was  mortgagee  of  a  farm  at 
who  had  a  Borby^  which  belonged  to  a  person  of  the  name  of  LorJL 
the  mortgaged  On  the  Sd  oS September  1832,  a  fiat  in  bankruptcy  issued 
VP?^^*  ^^  against  Lord^  under  which  he  was  found  a  bankrupt,  and 
were  with-  the  Plaintiff  Pell  was  duly  appointed  the  assignee  of  his 
drawn  he  estate.  At  the  time  of  the  bankruptcy,  Stephens  had  put 
C,  the  arrears  in  a  distress  upon  the  mortgaged  premises,  for  the  pur- 
r^^ct"of "the  P^^®^  ^^  obtaining  payment  of  arrears  of  interest  which, 
mortgage,  to  the  amount  of  350/.,  was  then  due  to  him  on  his 
effecu  on  the  mortgage.  The  Plaintiff,  conceiving  it  would  be  pre- 
premises,    C.  judicial  to  the  interests  of  the  general  creditors,  and 

withdrew  the    •*  ^ 

distress  ac-  tO 

cordingly,  and 
afterwards  the 

bankruptcy  was  annuUed  before  A.  had  obtained  possession  of  an^  part  of  the  bank- 
rupt's effects ;  whereupon  C  brought  an  action  on  the  undertakmg,  and  recovered 
judgment  against  il.  personally:  Held,  on  a  bill  filed  by  A.  against  C,  to  which  B. 
was  no  party,  that  A.  could  have  no  relief  in  equity  against  the  judgment  at  law;  and 
that  he  was  not  entitled,  as  against  C,  to  claim  repayment  of  the  sum  thereby  re- 
covered out  of  the  price  which  C  bad  contracted  to  pay  for  the  other  farm. 
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Co  the  sale  of  the  estate,  that  the  distress  should  be  8u&  16SS. 
feted  to  remain  upon  the  premises,  entered  into  an 
arrangement,  in  execution  of  which,  be  wrote  and  gave 
to  the  mortgagee  an  undertaking  in  the  following 
words :  —  '^  Barby^  Seplenibar  4th,  18dfi.  As  assignee  of 
the  estate  and  effects  of  Richard  Lord  of  Barby^  a  bank- 
rupt, I  hereby  undertake,  in  consideration  of  Mr.  &«- 
phens  withdrawing  the  person  put  into  possession  of  Mr« 
LorcPs  effects  under  a  distress  for  the  sum  of  350/.,  due 
for  interest  reserved  as  rent  to  Mr.  Stephens^  that  the 
said  sum  of  350/.  shall  be  paid  to  Mr.  Stephens  out  of  the 
prodnce  of  the  sale  of  the  same  effects. — George  Pdl!^ 
The  Defendant,  on  the  receipt  of  this  undertaking,  im- 
mediately withdrew  the  distress.  Before,  however,  the 
Plaintiff  could  obtain  possession  of  any  portion  of  the 
effects  on  the  &rm,  and  before  he  bad  possessed  any 
part  of  the  bankrupt's  estate,  the  fiat  against  hard  was 
annulled  by  an  order  of  the  Court  of  Review.  Stephens 
soon  afterwards  brought  an  action  in  the  Court  of 
Exchequer  upon  the  undertaking  given  by  PeU,  to 
which  Pell  pleaded  the  circumstances  specially;  but 
the  CoQrt,  upon  demurrer,  held  that  those  drcnmstances 
furnished  no  defence  at  law,  and  that  PeU,  upon  the  un^ 
dertaking,  was  liable  personally  to  pay  the  350/.  thereby 
guaranteed.(ii} 

It  furtlter  appeared  that  at  the  time  of  the  bankniptqr 
Stephens  was  under  a  contract,  entered  into  in  February 
1832,  for  the  purchase  of  another  farm  at  Barby^  also 
the  property  of  Lord^  at  a  price  considerably  exceeding 
the  amount  of  the  mortgage  debt  and  interest,  and  upon 
certain  terms  specified  in  the  contract.  The  memo* 
randum  of  agreement  for  this  purchase  contained  a  pro- 
viso 

(a)  The  case  is  reported  in  4  Tyr.  6.,  under  the  name  of  Ste* 
phern  ▼.  Peif. 
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XS3S.  vjBO  that  nothing  therein  should  prejudice  the  mortgage^ 
or  the  principal  and  interest  money  thereby  secured^ 
except  that  Stephens  should  be  at  liberty  to  deduct  the 
amount  thereof  from  the  purchase-money  and  also  any 
further  sums  in  which  either  Lord  himself  or  his  late 
&ther  should  be  indebted  to  Stephens.  This  agreement 
had  not  at  the  time  of  the  bankruptcy  been  carried  into 
efiecty  by  reason,  as  was  charged  in  the  bill,  but  posi- 
tively denied  by  the  answer,  of  the  neglect  and  default  of 
the  Defendant  Stephens. 

The  bill  prayed  that  the  Defendant  niight  be  re- 
strained from  any  proceedings  at  law  in  respect  of  the 
undertaking;  that,  if  necessary,  an  account  might  be 
taken  of  the  sums  received  by  him  for  interest  upon  his 
mortgage  debt,  and  that  what  he  had  so  received  might 
be  applied  in  satisbction  of  the  interest  accrued  thereon 
prior  to  the  date  of  the  undertaking ;  and  that  the  me- 
morandum of  agreement  might  be  deemed  a  security 
for  what  upon  the  balance  of  accounts  might  appear  due 
to  the  Defendant ;  and  that,  in  case  the  Plaintiff  should 
be  considered  liable  to  pay  such  balance,  the  Defendant 
might  be  decreed  to  repay  the  same  to  the  Plaintiff  out 
of  the  purchase-money  payable  by  him  to  Lord  for  the 
farm  and  premises  which  he  had  contracted  to  purchase 
from  the  latter. 

Mr.  Pepys  and  Mr.  Koet  for  the  motion,  admitted 
that,  however  hard  the  Plaintiff's  situation  might  appear, 
if  the  case  had  rested  merely  on  the  circumstances  upon 
which  the  question  had  been  already  determined  at  law, 
it  might  perhaps  be  difficult  to  shew  a  proper  ground 
for  the  interposition  of  the  Court ;  but  the  contract 
for  .the  purchase  of  the  other  farm  by  the  Defendant — a 
contract  which  had  never  been  abandoned,  and  was  still 
a  valid  and  subsisting  contract — materially  improved  the 

Plaintiff's 
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PtaintifiTs  position,  at  least  in  this  Court  Under  the 
drcu instances  stated  in  the  pleadings,  the  Plaintiff,  to 
the  extent  to  which  he  had  been  found  liable  upon  the 
undertaking,  was  substantially  a  surety  for  Ijord  the 
principal  debtor,  and  he  had  a  right  in  that  character  to 
avail  himself  of  all  the  securities  which  Stephens  the 
mortgagee  had  or  might  have  against  Lord,  Now  there 
yfBS  a  clear  equity,  founded  upon  the  special  language  of 
the  proviso,  that  all  monies  due  in  respect  of  the  mort- 
gage, including  of  course  the  S50/.,  should  be  deducted 
out  of  the  price  contracted  to  be  paid  for  the  estate ;  in 
other  words,  the  Defendant  had  in  the  purchase-money 
of  the  estate  a  security  for  payment  of  his  mortgage^ 
money  and  arrears ;  and  the  Plaintiii^  having  now  paid 
off  a  part  of  those  arrears,  had  a  right  to  have  the  benefit 
of  the  security  to  that  extent  in  the  adjustment  of  the 
account  with  the  principal  debtor.  The  argument  might 
be  put  in  a  point  of  view  more  consistent  with  the  frame 
of  the  record  by  considering  the  Defendant  as  the  debtor 
of  Lord  for  the  amount  of  the  purchase-money,  minu$ 
the  sum  due  upon  the  mortgage;  and  then  the  mort-> 
gagor,  in  his  character  of  vendor,  was  in  a  situation  to 
treat  the  mortgage-debt  as  in  eflfect  a  security  for  the 
price  of  the  farm  contracted  to  be  sold,  and  to  deduct  it 
from  the  purchase-money ;  and  the  Plaintifi^  to  the 
extent  to  which  he  had  paid  off  that  debt  lor  Lordy 
had  a  right  to  stand  in  his  place,  and  to  have  the  benefit 
of  the  same  equity. 


18M. 


Mr.  Wigram  and  Mr.  Bhrnt^  corUri^  insisfed,  that  if 
the  judgment  of  the  Court  of  Exchequer  was  wrong,  as 
ihere  might  be  grounds  for  contending,  the  Plaintiff  had 
still  his  remedy  by  writ  of  error.  If,  however,  he  were 
liable  at  Taw,  the  mere  hardship  of  his  case  could  not 
entitle  him  to  relief  in  this  Court     Neither  did  the 

other 


SS«  CASES  IN  CHANCERY. 

18f88;  other  drcumstances  alleged  as  giving  him  an  equity  in 
the  least  d^ree  better  his  situation.  The  Plaintiff 
wl»  simply  a  ifreditor  of  JLorA  by  having  paid  off  lia* 
bilities  of  his  to  the  amount  of  350/.,  but  what  right 
could  that  circumstance  give  him  to  call  for  an  account 
of  what  was  due  vk  between  Ijord  and  Stephens^  in  respect 
of  the  mortgage,  or  to  demand  as  against  Stephens  that  a 
portion  of  the  price  of  the  farm  which  Stephens  had 
agreed  to  purchase^  should  be  appropriated  to  the  dis*^ 
cbaige  of  the  Plaintiff's  claim  against  Lord?  The 
mortgage  and  the  transaction  for  the  sale  weiie  wholly 
distinct  matters,  and  applied  to  distinct  properties.  The 
contract  for  the  purchase  was  a  transaction  as  to  whieh 
there  was  no  privity  whatever  between  the  Plaintiff  and 
Defendant,  and  resting  entirely  between  Lord  and 
Stephens^  who  might,  if  they  chose^  abandon  it  at  any 
moment.  If  therefore  any  such  equitable  lien  as  was 
pretended  did  really  exist,  it  could  only  be  asserted 
upon  a  bill  filed  to  enforce  a  specific  performance  of 
the  contract^  and  to  which  Lord  the  principal  dd>tor 
wonld  be  a  necessary  party. 


J>ec.  so.  Thf  Lord  Chancellor. 

A^  assignee  of  B.  a  bankrupt,  gives  an  undertaking  to 
C,  a  mortgagee  of  iB/s  estate  o{  Blackacret  and  who  for 
arrears  of  350L  had  put  in  a  distress,  and  had  a  man  in 
possession,  that  if  C  would  give  up  possession,  he,  A.f 
would  indemniiy  C  to  the  amount,  which  was  850/. 
The  undertaking  is  given  '^  as  assignee,"  and  it  is  to 
indemnify  C  out  of  the  sale  of  the  efiects  taken  poCi>- 
session  of  by  C  C  delivers  up  possession  upon  tbia 
undertaking,  Ihas  executing  the  consideration  on  his 
port    The  fiat  under  which  B.  was  made  a  bankmpt 

is 
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18  then  annulled,  and  J.  never  obtains  any  of  the  effects        18S8b 
at  all.     But  the  Court  of  Exchequer  have  held  the 
undertaking  to  be  personal,    and  C»    has  recovered 
against  ^  to  the  amount. 

jL  now  files  his  bill  against  C.  for  an  injunction  to 
stay  execution,  and  besides  the  before-mentioned  matters^ 
upon  which  it  is  not  contended  he  could  rest  his  claim  to 
the  assistance  of  this  Court,  he  further  states^  that  before 
the  bankruptcy,  jB.  and  C  had  executed  an  agreement  for 
the  sale  by  B.  to  C  of  his  other  farm  of  WkiUacrei  but 
without  prejudice  to  the  mortgage  of  Elackacre  further 
than  that  C  should  be  at  liberty  to  deduct  firom  the 
purchase-money  for  Whiteacre  the  amount  of  the  mort* 
gage*money  on  Elackacre.  One  party  asserts,  and  th« 
other  by  his  answer  denies,  that  the  delay  in  completing 
the  purchase  has  been  owing  to  C,  who  alleges  that 
there  is  a  defect  in  the  title. 

If  an  injunction  be  granted  on  such  a  ground,  is  not 
this  the  consequence,-— that  the  mortgagee  of  any  estate;» 
by  agreeing  to  become  the  purchaser,  abandons  his  right 
to  sue  at  law  upon  the  specialty  until  an  account  can  be 
taken  between  him  and  the  mortgagor  as  vendor,  and 
thus  hangs  up  his  rights  under  the  mortgage  to  abide 
the  event  of  a  suit  which  may  arise  upon  the  agreement 
to  purchase;  or  at  all  events  to  wait  until  a  good  title 
can  be  made ;  whereas  his  rights  as  mortgagee,  or  on 
the  specialty,  are  quite  independent  of  the  question  of 
Utle? 

But  here  the  case  is  stronger ;  for  the  mortgaged  pre* 
misea  are  Blackacre^  and  the  premises  agreed  to  be  pur* 
chaifed  are  Whiteacre  /  so  that  the  rights  of  the  mortgagee 
of  the  former  are  to  be  hung  up  cm  account  of  the  dilt 
ficulties  arising  as  to  the  title  to  the  latter. 

The 
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c3B58.  The  injunction  is  chiefly  asked  on  account  of  this 

agreement  to  purchase*  and  on  the  ground  that  A»  by. 
7ii~         the  undertakiK^  on  which  he  has  been  sued  at  law  has 
^maxfls.     become  a  surety  for  B.^  and  is  entitled  to  stand  in  his 
shoes,  and  to  have  the  benefit  of  all  his  equities   as 
against  the  Defendant  C,  who  stands  to  B.  in  the  dou- 
Ue  relation  of  purchaser  of  one  estate  and  mortgagee 
of  another;  and  it  is  not  necessary  to  dispute  that  the 
-Plaintiff  may  be  taken  to  be  such  surety,  and  to  have 
iSueh  equiUes  as  B.  would  have ;  because,  for  the  reason 
which  I  have  given,  B.  himself  would  not  have  the  right 
^contended  for. 


The  motion  must  therefore  be  refused;  but  not  on 
ih^  ground  to  which  reference  was  at  first  made  by  me 
when  I  heard  the  case  stated,  and  before  the  argument 
was  concluded;  namely,  that  for  any  thing  I  could  see, 
there  might  be  relief  at  law.  I  desired  to  be  furnished 
with  a  note  of  the  argument  in  the  Exchequer,  but  I  have 
not  been  able  to  obtain  it.  I  have  however  considered 
the  point,  and  I  think  there  can  be  no  doubt  that  the 
decision  on  the  demurrer  was  right. 


■*\ 


fc*'  It  is  true  that  the  party  agreed  "as  assignee''  of 
the. bankrupt;  and  what  is  stronger,  he  agreed  to  pay 
^  out  of  the  produce  of  the  sale  of  the  effects  under 
the  distress."  But  the  other  party,  on  the  faith  of  the 
undertaking,  immediately  performed  the  consideration 
of  the  agreement,  by  abandoning  the  goods  of  which 
he  had  possession,  and  he  has  a  good  right  to  be  placed 
in  the  same  situation  in  which  he  stood  before  he  gave 
up  the  possession.  The  undertaking  must  be  construed 
as  not  only  guaranteeing  the  value  of  the  goods,  but,  if 
necessary  for  working  out  the  other  party's  remedy,  it 
must  be  construed  as  a  guarantee  that  he  who  gave  it 
had  such  a  character  as  he  assumed,  namely,  that  he 

was 
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was  troly  and  rigtitfiilly  the  assignee^  and  diat  be  had 
the  right  to  the  goods  out  of  which  he  was  to  furnish 
the  indemnity ;  in  other  wordsi  he  must  be  taken  to  ha?e 
guarantee  bis  dwn  title,  that  is,'  thcf  vaNdify  of  the  com- 
mission, of  the  frailty  of  whidi  indeed  he  must  also  be  taken 
to  have  been  cognisaAt.  A  penon  may  bind  hioisdf  fcif 
tbc^  act  6(  another,  or  to  pay  out  of  a  fund  not  bis  6wn, 
and  will  b^  liable  in  eitb^  case.  There  is  a  decisionr  in 
the  Court  of  Kikig's  Bench,  Eaion  v.  Bell  (tf),  as  strong 
in  principle  as  this,  and  stronger  by  a  good  deal  m'M 
application  to  the  present  ease  than  AppkUm  ▼•  BHAt  (i)t 
and  the  other  cases  which  are  said  to  hare  bean  re- 
ferred to. 

There  wAs  therefore  no  relief  at  law;  and  if  the  party 
applying  here  had  an  equity  to  be  reliered,  he  ooirid  not' 
be  met  by  the  argument  that  the  oourts  of  law  were 
open  to  him.  But  I  am  of  opinion  that  be  has  no  snek 
equity,  and  that  the  motion  must  be  refused. 

The  case  is  in  some  reslpecits  a  bard  one  %  but'  the 
hardship  is  not  as  between  the  Plaintiff  and  Defimdant^' 
but  the  Plaintiff  and  a  party  not  in  Court,  the  bankmpl^ 
now  no  longer  such,  against  whoin  the  Plaintiff  still  \M 
his  recourse,  although  possibly  it  may  arail  him  little. 

(a)  8B,i  AU.  84.  (b)  8  SaH,  14Sv 
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Rotb.  ATTORNEY-GENERAL  v.  DIXIE. 

9 

The  Court  has  TN  this  case  an  information  had  been  filed  by  the 

£!tend  the  ^  Attorney- General  for  the  purpose  of  executing  the 

application  of  trusts  of  the  will  of  a  testator  who  had  devised  property 

charity  pro-  ^^'^  ^^®  establishment  of  a  grammar  school  at  Market 

perty  beyond  Bosooorth^  and  by  a  decree  made  at  the  hearing  of  the 

ndiyexpresaed  infonnttion)  it  was  referred  to  the  Master  to  settle  a 

intention  of     scheme  for  the  future  application  of  the  income  of  the 

the  testator,  .  . 

provided  the     charity  estate ;  and  it  appearing  that  it  would  be  greatly 

b^^SS  ^        for  the  benefit  of  the  inhabitants  of  Market  Boswortk 
impiieci  to 

somects  con-     that  the  scheme  of  education  should  be  extended  beyond 
that  intention.  ^  purposes  of  a  mere  grammar  school,  the  decree 

diveeted  that  the  scheme  to  be  settled  by  the  Master 
should  not  be  confined  to  instruction  in  the  learned  lan- 
guages, but  should  comprise  other  general  branches  of 
education.  The  Master  settled  the  scheme  accordingly, 
which  was  confirmed  by  the  Court,  and  had  been  acted 
upon  for  several  years.  It  now  appeared  that,  after  de- 
fraying all  expenses  of  the  scheme  so  settled  by  the 
Maiter,  there  remained  from  the  income  of  the  charity 
school  a  clear  yearly  sum  of  500/. ;  and  the  question  now 
submitted  by  the  Attorney-General  to  the  Court  was  as 
to  the  application  of  that  sum. 

The  Master  of  the  Rolls, 

This  Court  appears  to  me  to  have  full  jurisdiction  to 
extend  the  application  of  the  income  of  charity  property 
beyond  the  mere  literally  expressed  intention  of  the 
testator,  provided  the  income  be  applied  to  subjects  con- 
nected with  that  intention.  In  this  case,  therefore,  let 
it  be  referred  to  the  Master  to  consider  of  a  further 

scheme 
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scheme  for  the  application  of  the  income  of  the  charity  }^^^ 

estate,  having  regard  to  the  testator's  will,  the  former  *  xq.  Jbt- 

scheme,  and  other  subjects  connected  with  that  scheme.  Genbaal 


I 


ATTORNEY-GENERAL  v.  The  DUKE  of  „ 

LEEDS.  Nov.  IS. 

N  the  year   1807   Benjamin  Clarlrson  purchased  of  Where  a 
Lord  Lowther  a  copyhold  estate,  held  uf  the  manor  sumnderedto 

of  Wakefield,  for  the  sum  of  3240/. ;  but,  beinc  unable  to  »  "^"y^W* 
.        .    ,       ^   .  ,  ,     .  i     ^  and  hii  bcin, 

pay  the  whole  of  the  purchase-money,  he  borrowed  of  and  no  coor 

Join  Crosse  a  sum  of  1150/.,  and  paid  the  full  price  to  ^^1^^^' 

Lord  Lffwthcr.     The  copyhold  estate  was  {Surrendered  surrender^ 

to  Crosse  and  his  heirs;  and  Crosse  was  thereupon  duly  ^eediTd 

admitted.     Crosse  died  in  the  year  1816,  having  by  his  intestate  and 

will  given  all  the  residue  of  his  personal  property  of  what  beir,  it  was 

kind  or  nature  soever,  whether  in  the  funds,  on  mort-  i*^^  that  the 

'  lord  of  the 

gage,  or  other  securities,  to  the  VWmixS  George  BtAXtoUf  manor  was  en- 
whom  he  appointed  his  executor,  upon  trust  to  sell  out  unon  the*"'^*' 
such  part  of  his  property  as  consisted  of  stock,  and  ex*  copyhold  as 
pend  the  produce,  together  with  all  his  other  propertyt  "*  ^•^  •■  • 
in  furthering  and  promoting  the  cause  of  true  religion 
among  the  inhabitants  of  Great  Britain  and  Ireland. 
This  devise  being,  as  far  as  it  affected  his  interest  in  the 
copyhold  estate,  void  by  the  statute  of  mortmain,  and 
Crosse  having  been  illegitimate,  the  Crown  claimed  to 
be  entitled  to  the  1150/.  which  Crosse  had  advanced  to 
Clarkson  upon  the  security  of  the  copyhold  estate. 

A  bill  was  filed  by  the  executor  of  Crosse  against  the 
Attorney-General  for  an  account  of  the  testator's  per- 
sonal estate ;  and,  by  an  order  made  in  that  cause,  it 
was  declared  that  so  much  of  the  testator's  estate  as  was 
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ItSS.       plftced  ODt  on,  or  arose  from  mortgages,  belonged  to  the 
'/^  Crown,  and  that  the  residue  thereof  was  given  to  cha- 

GtniaAL      ritable  uses ;  and  by  a  subsequent  order  the  Court  di- 

The  Doka  of  '^^^^^  ^^^^  ^^®  Attorney-General  should  be  at  liberty  to 
institute  a  suit  for  the  purpose  of  establishing  the  title  of 
the  Crown  to  the  said  mortgages,  and  to  use  the  name 
of  the  executor  of  Crosse  as  a  co-plaintiff  in  such  suit* 

The  present  suit,  by  way  of  information  and  bill,  was 
accordingly  instituted  by  the  Attorney-General  and  the 
executor  of  Crosse  against  the  Duke  of  Leedsj  who 
claimed  to  be  entitled  by  escheat  to  the  copyhold  pre- 
mises in  question  as  lord  of  the  manor,  against  Sarah 
Clarksoih  the  widow  and  executrix  of  Benjamin  Clarke* 
9on^  to  whom  the  Duke  of  Leeds  had  made  a  regrant  of 
the  copyhold  premises,  and  against  Alfred  Clarkson^  the 
infant  son  and  customary  heir  of  the  mortgagor.  The 
information  and  bill  prayed  that  the  Defendants  Sarah 
Chrkson  and  Alfred  Clarhon  might  be  decreed  to  pay 
to  the  Attorney-General  and  fhe  Plaintiff  the  mortgage- 
money  and  interest,  or  concur  in  a  sale  of  the  premises 
for  the  payment  of  the  same,  and  that  the  Duke  of 
Leeds  might  be  declared  to  be  a  trustee  for  his  Majesty 
and  for  the  person  or  persons  entitled  to  the  equity  of 
redemption  in  the  mortgaged  premises. 

The  Attomey^General  and  Mr.  Wray^  in  support  of 
the  information  and  bill. 

Although  the  surrender  is  made  absolutely  to  Crosse 
and  his  heirs,  and  is  not,  according  to  the  usual  form  of 
mortgages  of  copyhold,  a  surrender  upon  condition,  yet 
it  is  in  <«ubstance  to  be  considered  as  if  it  had  been 
a  conditional  surrender.  It  is  not  denied  that  the 
mortgage-debt  still  existed,  and  the  widow  of  Clarkson 
in  fact  continued  to  pay  the  interest  on  the  mortgage 

until 
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until  she  receiTed  notice  from  the  lord  to  discontinne  i88&. 
such  payment.  If  the  surrender  is  to  be  considered  as  '  ~  *"■ 
conditional,  the  lord  was  bound  by  the  condition  on  the      Gsirnui 

death  of  the  mortgagee  without  heirs,  and  cannot  daim  »^^  ^^y^  ^ 
to  be  entitled  by  escheat. 

It  is  a  principle  which  may  now  be  considered  as 
settled,  that,  if  the  lord  recognises  a  condition  or  trust 
upon  the  court-roll,  he  is  bound  by  it,  for  he  cannot 
claim  against  his  own  act.  Weaver  v.  Maule.  (a)  Herd 
it  so  happened  that  the  condition  on  which  the  sur^ 
render  was  made  was  not  expressed  on  the  court-roll, 
and  the  question  is,  whether  the  lord  is  bound  only 
where  he  has  express  notice  of  the  condition;  in  other 
words,  whether  the  lord  is  entitled  in  a  court  of  equity 
to  take  advantage  of  the  accidental  omission  to  insert 
upon  the  court-roll  the  conditional  nature  of  the  sur» 
render.  The  admbsion  of  the  doctrine  contended  for 
on  the  part  of  the  lord  of  the  manor  would,  in  such 
a  case  as  the  present,  lead  to  the  grossest  injustice; 
for  what  can  be  more  unjust,  and  more  inconsistent 
with  all  the  principles  recognised  in  this  Court,  than 
that  the  lord  should,  by  virtue  of  a  slip  in  the  form 
of  the  surrender,  be  enabled  to  claim  an  estate^  not 
only  against  the  Crown,  but  against  the  party  entitled 
to  the  equity  of  redemption  ?  There  is  strong  ground 
for  contending  that  the  lord  is  as  much  bound  as  any 
other  person  by  an  equity  of  redemption,  whether  he 
has  notice  of  it  or  not.  In  Pavolett  v.  The  Attorney^ 
General  {b)f  hord  Hale  distinguishes  between  a  trust 
and  an  equity  of  redemption.  As  to  a  trust,  he  ob« 
serves  that  they  only  are  bound  by  it  who  come  in  in 
privity  of  estate,  or  with  notice^  or  without  a  con- 
sideration. 

(a)  S  Rtut.  4-  Mylne,  97.  {b)  Hard.  469. 
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1M9.  sideration.  But  with  respect  to  an  equity  of  redemp- 
^^J*''*''^  tioQ^  Jie  says,  "  The  power  of  redemption  is  an  equi- 
QtittAt  table  right  inherent  in  the  land,  and  binds  all  persons 
th^&ik&ht  ^  the  .jK>5/,  or  otherwise;  because  it  is  an  actual  right 
which  the  party  is  entitled  to  in  equity.  And  although 
by  escheat  the  tenure  is  extinguished,  that  will  be  nothing 
to  the  purpose,  because  the  party  may  be  recompensed 
for  that  by  the  Court  by  a  decree  for  rent,  or  part  of 
the  land,  or  some  other  satisfaction ;  and  it  is  of  such 
consideration  in  the  eye  of  the  law,  that  the  law  takes 
notice  of  it,  and  makes  it  assignable  or  devisable."  The 
doctrine  laid  down  by  Lord  Hale  in  PavoUtt  v.  The  Atior- 
ney^General  is  referred  to  and  approved  by  Sir  Thomas 
Clarke^  in  the  great  case  of  Burgess  v.  Wheate  {a) ;  and  the 
same  distinction  is  there  recognised  between  a  trust  and 
an  equity  of  redemption,  namely,  that  the  lord  is  bound  by 
a  trust  in  those  cases  only  where  he  is  party  or  privy  to 
the  trust,  but  that  an  equity  of  redemption  binds  him 
whether  he  is  privy  to  it  or  not,  for  that  binds  those  in 
ihe  post  as  well  as  those  in  ihe  per.  It  is  said,  indeed, 
in  Burgess  v,  Wheate,  that  there  is  a  distinction  in  this 
respect  between  freeholds  and  copyholds ;  but  there  is 
no  authority  which  decides  that  an  equity  of  redemption 
will  not  bind  the  lord  of  a  manor,  as  it  binds  all  other 
persons,  even  though  there  be  no  notice  of  the  equity  of 
redemption  on  the  court-roll. 

The  Master  of  the  Rolls  considered  the  case  too 
clear  to  require  any  argument  in  support  of  the  title  of 
the  lord  of  the  manor  for  whom  Mr.  Pemberton  ap- 
peared. 

llie  Attomey^General  declined  making  any  further 
pbservations  in  support  of  the  information. 

The 

(a)  1  Blackst,  li3.  and  1  Ed.  177. 
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The  Master  of  the  Rolls.  18^ 

Upon  the  facts  of  this  case  it  appears  that  Crosie  was,  kiTiii^ym*^ 
by  the  effect  of  the  surrender  to  him,  a  trustee  of  the  ^^^^ 
copyhold  estate  for  himself  to  the  extent  of  1150/.,  and  Tba|^^«f 
for  Clarkson  and  his  heirs  after  satisfying  that  sum.  It 
was  settled  by  the  case  of  Burgess  v.  Wheate  that  a  ees^ 
tuiqtie  trust  has  no  title  as  against  the  lord  who  claims 
by  escheat  upon  the  death  of  a  trustee  without  an  heir. 
The  decision  in  Burgess  v.  Wheate  proceeded  upon  the 
principle  derived  from  the  old  feudal  notion,  that  no 
tenant  can  be  imposed  upon  the  lord  without  his  con- 
sent ;  and  if  a  trust  of  a  copyhold  could  be  created  as 
against  the  lord,  it  must  necessarily  follow  that  the  lord 
might  be  entirely  ignorant  who  was  in  truth  the  actual 
and  beneficial  tenant  of  the  copyhold.  It  is  for  this 
reason  that,  in  all  mortgages  of  copyhold  property,  the 
surrender  is  upon  the  court-roll  expressed  to  be  con- 
ditional, and  to  determine  upon  the  repayment  of  the 
mortgage-money.  In  this  case  the  surrender  was  ab- 
solute. There  there  was  nothing  upon  the  court-roll  to 
give  the  lord  notice  of  a  condition,  nor  is  there  any 
proof  that  the  steward  or  deputy-steward  was  aware  of 
the  real  nature  of  the  transaction. 

The  Duke  of  Leeds  was  therefore  well  entitled  to 
enter  upon  the  copyhold  as  an  escheat  upon  the  death 
of  Crosse  the  apparent  tenant  to  the  lord  without  an 
heir.* 

Information  and  bill  dismissed,  but  without  costs. 


*  The  legal  rights  of  lords  of  SW.^.c  25.,  passed  on  the  S7th 
manors,  in  cases  of  escheat,  are  of  June  1834,  the  sixth  section 
now  subjected  to  the  control  of  of  which  is  as  follows:*— ^  And 
the  Court  of  Chancery,  in  the  whereas  it  is  expedient  to  relieve 
manner  provided  by  the  4  &     persons  beneficially  entitled  to 
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lg$3.  real  or  personal  property  which 

*^  m-  ^    _  *  has  already  escheated  or  become 

AvToaNXT-  forfeited  to  his  Majesty,  to  cor- 

GiNBftAL  porations,  to  lords  of  manors^  or 

Thm  Duke  of  ^^®"»  ^3^  ^^  ^^  ^®  means  afore- 
nid;  be  it  therefore  enacted, 

that  in  all  cases  where  before 
the  passing  of  this  act  any  person 
possessed  of  or  entitled  to  any 
land,  chattels,  or  stock,  or  any 
ri^t  to  or  any  interest  in  any 
kind,  chattels,  or  stock,  as  a 
tinostf^  thereof,  eith^  in  whole 
or  in  part,  or  jointly  with  some 
other  trustee  or  trustees,  shall 
liaTe  died  without  an  heir,  or 
shall  have  been  oooyicted  of  any 
offimce  whereby  the  said  land, 
chattek,  or  stock,  or  ^ny  of  them, 
have  escheated  or  been  forfeited, 
or  have  become  subject  to  any 
escheat  or  forfeiture,  then  and 
ID  every  or  any  such  case  the 
said  land,  chattels,  or  stock,  or 
the  right  thereto  or  interest 
^lerein  which  hath  escheated  or 
)i0eii  forfeited,  or  beconoe  sub- 
ject to  escheat  or  forfeiture  by 
reason  thereof,  shall  be  subject 
to  the  order,  control,  and  dis- 
position of  the  Court  of  Chan- 
cery, fpr  the  use  of  the  party 


beneficially  interested  therein,  in 
such  manner,  and  subject  in  all 
respects  to  such  rights  and  in- 
cidents, and  to  such  orders  and 
regulations  of  the  said  Court, 
under  the  provisions  of  the  said 
act  of  the  eleventh  year  of  King 
George  the  Fourth  and  of  the 
first  year  of  his  present  Majesty, 
as  if  such  person  so  dead  with- 
out an  heir,  or  so  convicted  as 
aforesaid,  were  out  of  the  juris- 
diction of  or  not  amenable  to 
the  process  of  the  said  Court 
without  having  been  so  con- 
victed: Provided  always,  that 
nothing  in  this  clause  contained 
shall  extend  to  any  land,  chat- 
tels, or  stock  now  vested  in  any 
person  by  virtue  of  any  grant 
thereof  made  subsequently  to  the 
time  when  such  escheat  or  for- 
feiture first  occurred,  or  to  any 
land,  chattels,  or  stock  which 
more  than  twenty  years  prior 
to  the  passing  of  this  act  shall 
have  been  actually  vested  in  pos- 
session, or  reduced  into  posses- 
sion by  the  party  entitled  thereto 
by  virtue  of  any  such  escheat  or 
forfeiture." 


*! 
-'  » 
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BURY  V.  PHILLPOT.  R^ 

Jan.  Xi. 
pyiLLIJM PHILLPOT  by  his  will,  dated  in  1797,  Acccts  it  such 
gave  an  annuity  of  60/.  a  year  for  the  sole  and  ^Jbrds*" 

separate  use  of  his  daughter  Ann  Pdlock^  to  be  paid  opportunity 

a^iii*  11  ^  jr        or  sexual  in- 

to her  by  his  executor  in  weekly  payments,  and  after  tercourse,  and 

her  decease,  he  gave  the  same  to  any  child  or  children  where  there  is 
of  her  body,  to  be  equally  divided  among  them  if  more  ^uch  acceis 

than  one.  between  a 

Dusband  and 
wife  within  a 

The  bill  was  filed  against  the  executor  by  Mary  Ann  Eu"of  raiiiM 
Bury  and  by  James  Gadsden  and  Jane  his  wife,  the  female  the  le^al  pre- 
PlaintiflTs  claiming  to  be  entitled  in  equal  shares  to  the  j^,  j^e  ImW- 
annuity  of  60/.  as  the  two  daughters  of  Ann  Pollock  de-  "jacy  of  an 
ceased ;  and  the  question  in  the  cause  was,  whether  they  M\d,  the 

were  legitimate  children.  CouTt  will 

°  not  dvect  an 

issue  upon 

The  testator's  daughter   had   married  her  husband,  Jhewin^the 
Pollock^  against   her   father's  consent,    in   1794.     She  continued 
and  her  husband  disagreed,  and  in  a  few  weeks  after  tercourse  of"" 
the  marriage  she  returned  to  her  father's  house,  and  the  wife  with 
remained    there  until    her  father's   death,   which  hap*  ^^ij  the  im-  * 
pened  in  the  year  1800.      The  evidence  on  the  part  P^^*^.**^*!''^?^ 
of  the  Defendant  went  to  shew  that,  shortly  after  her  being  the 
father's  death  Ann  Pollock  formed  a  connection  with  a  ^^jj^'g^i^Jg 
labouring   man,   named  Hughes^  with   whom   she   co-  the  legitimacy 
habited,  and  that  the  children  were  born  during  such 
cohabitation.     On  the   other  side,  there  was  evidence 
that  the  husband  took  a  lodging  opposite  to  the  house 
in  which  his  wife  and  Hughes  resided,  and  that  he  had 
uiterviews  with  her  from  time  to  time,  the  object  of 
which  interviews,   however,   appeared  generally  to  be 
to  obtain  money  from  her.     On  some  of  these  occasions 

the 
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18Si.  the  husband  treated  his  wife  with  apparent  kindness, 
but  he  generally  conducted  himself  towards  her  with 
great  brutality.  The  eldest  of  the  children  was  baptised 
in  1802  as  the  daughter  of  Alexander  and  Aim  PoUock; 
there  was  no  evidence  of  the  baptism  of  the  other. 

Mr.  Pemberiarii  for  the  Plaintiffs. 

The  rule  of  law  uppn  this  subject,  as  it  is  to  be  de- 
duced from  the  opinions  of  the  judges  in  the  Banbury 
peerage  case,  is  clearly  laid  down  in  the  case  of  Head 
V.  Head  {a).  The  corollary  from  those  opinions  is  there 
said  to  be,  *'  that  wherever  a  husband  and  wife  are 
proved  to  have  been  together  at  a  time  when,  in  the 
order  of  nature,  the  husband  might  have  been  the 
father  of  an  after-born  child,  if  sexual  intercourse  did 
then  take  place  between  them,  such  sexual  intercourse 
was,  primdfade^  to  be  presumed ;  and  that  it  was  incum- 
bent upon  those  who  disputed  the  legitimacy  of  the 
after-born  child  to  disprove  the  fact  of  sexual  intercourse 
having  taken  place,  by  evidence  of  circumstances  which 
afford  irresistible  presumption  that  it  could  not  have 
taken  place,  and  not  by  mere  evidence  of  circumstances, 
which  might  afford  a  balance  of  probabilities  against  the 
fact  that  sexual  intercourse  did  take  place."  To  apply 
this  principle  to  the  present  case,  what  is  there  to  oppose 
to  the  admitted  fact  that  interviews  from  time  to  time 
took  place  between  the  husband  and  wife?  Is  there 
any  evidence  of  circumstances,  affording  irresistible  pre- 
sumption that  the  usual  consequence  of  such  interviews 
—  that  consequence  which  the  law,  founded  upon,  and 
confirmed  by  the  experience  of  mankind,  infers  from 
such  interviews — did  not  take  place?  Clearly  not;  the 
fact  of  the  wife  having  maintained  an  adulterous  inter- 
course 

Ifl)  1  iSim.  4"  Stu,  150.;  afiSrmed  on  appeal,  1  Tum^  <}•  Run.  15S. 
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course  for  whatever  period  of  time  with  another  roan        188f« 

affords  no  such  presumption.    Let  the  husband  and 

wife   be  once  brought  together  under  circumstances, 

which  afford  the  husband  an  opportunity  of  becoming 

the  father  of  a  child  bom  in  due  time  afterwards,  and 

the  law  will  fix  the  husband  with  the  paternity,  though 

the  wife  may  have  slept  with  another  man  every  night  in 

the  year  preceding,  and  the  year  succeeding  the  inter- 

view.     The  fact  of  access  not  being  denied,   there  is 

no  ground  for  disputing  the  claims  of  the  Plaintifis,  or 

for  resorting  to  a  jury,   which   might,  indeed,  find   a 

verdict  inconsistent  with  law,  but  which  could  not  by 

possibility  assist  the  conscience  of  the  Court  in  a  case 

where  the  Court  is  already  competent  to  determine,  and 

bound  to  declare  the  rights  of  the  Plaintiffs. 

Mr»  Bickerstethj  contra. 

It  is  too  unqualified  a  proposition  to  say,  that  any 
interview  between  a  husband  and  wife,  living  separate 
from  each  other,  at  which  the  husband  might  by  possi- 
bility avail  hi^nselTof  his  marital  privileges,  will,  in  case 
of  a  child  being  bom  in  due  time  afterwards,  fix  him 
with  the  paternity.  That  which  is  primA  facie  possible, 
or  even  probable,  may  appear,  upon  investigation,  to 
be  physically  or  morally  impossible:  physically,  as  in 
cases  of  bodily  infirmity;  morally,  as  where  the  cir- 
cumstances or  place  of  meeting  render  it  in  the  highest 
degree  improbable  that  sexual  intercourse  should  have 
taken  place.  The  inference  of  law  may  be  rebutted 
by  circumstances,  not  amounting  indeed  to  proof — for 
a  negative  is  incapable  of  proof  —  or  perhaps  to  irre- 
sistible presumption,  but  still  abundantly  sufiicient  to 
satisfy  any  reasonable  mind  that  sexual  intercourse 
could  not  have  taken  place;  and  such  circumstances 
can  only  be  properly  investigated  by  a  jury.     In  Motris 

V.  DavieSf 
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.1934.  V,  Davies{a\  repeated  issues  were  directed  by  Lord 
Lyndhursli  in  order  to  satisfy  the  conscience  of  the  Court 
upon  the  disputed  fact  whether  interviews  between  the 
husband  and  wife  had  been  such  interviews  as  afforded 
an  opportunity  of  sexual  intercourse.  This  is  exactly 
the  fact  upon  which  the  conflicting  evidence  in  the 
present  case  throws  a  doubt,  and  the  case  is  therefore 
one  upon  which  tlie  Court  cannot  satisfactorily  decide 
without  the  assistance  of  a  jury. 

Mr.  Pemberion  replied. 

The  Master  of  the  Rolls. 

Access  is  such  access  as  affords  an  opportunity  of 
sexual  intercourse;  and  where  the  fact  of  such  access 
between  a  husband  and  wife,  within  a  period  capable 
of  raising  the  legal  inference  as  to  the  legitimacy  of  an 
after-born  child,  is  not  disputed,  probabilities  can  have 
no  weight;  and  a  case  ought  never  to  be  sent  to  a  jury. 
There  is  here  nothing  against  the  evidence  of  access, 
azcept  evidence  of  the  adulterous  intercourse  of  the  wife 
with  Htighes^  which  does  not  affect  the  legal  inference; 
for  if  it  were  proved  that  she  slept  every  night  with  her 
paramour  from  the  period  of  her  separation  from  her 
husband,  I  must  still  declare  the  children  to  be  legiti- 
mate. The  interest  of  the  public  depends  upon  a  strict 
adherence  to  the  rule  of  law. 

(a)  8  Carr.  4*  Payne,  SIS, 487. 
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GIBBS  V.  HOOPER.  1^35. 

Feb.  19, 15. 

^T^HIS  was  a  motion  for  a  new  trial  of  an  issue  which  Where  the 
"*•    had    been    directed    upon   the   question,    whether  triwf^heisiue 
Christian  Andertouj  one  of  the  Plaintiffs  in  the  cause^  stated  that  he 
was  the  legitimate  daughter  oi  John  Moore  and  Christian  satiified  with 
his  wife.      The  motion  was  made  upon  two  grounds:  'l!®^?1|*^ 
first,  that  the  verdict  was  against  the  weight  of  evidence ;  should  have 
and,  secondly,  that  the  testimony  of  a  particular  witness  JSJTj,^ 
produced  at  the  trial  was,  under  the  circumstances,  a  heen  himself 
surprise  upon  the  parties  interested  in  contesting  the  Sie^Court 
legitimacy  of  Mrs.  Anderton.     The  Vice- Chancellor  had  would  not 
refused  a  new  trial;  and  the  present  motion  was  made  trial  of  the 

upon  appeal  from  his  Honor's  decision.  issue,  if  the 

^         *^*  application 

for  a  new  trial 
The  learned  Judge,  who  tried  the  issue,  had  intimated  ^^^l""^^ 
to  the  Vice- Chancellor  that  he  was  not  dissatisfied  with  ground  that 
the  verdict,  though  he  should  himself  have  come  to  a  y^^  aaainst 
different  conclusion  had  he  been  upon  the  jury;  and  the  the  weight  of 

evidence. 

Lord  Chancellor,  in  an  early  stage  of  the  argument,      y^^  xht  trial 
expressed  an  opinion  that  the  application  could  not  be  of  an  issue  on 

sustained  upon  the  first  ground.  legitimacy,  a 

witness  was 
called  to 
In  support  of  the  second  ground  for  the  application,  prove  a  fact, 

it  was  insisted  that  a  witness  named  Dale  had  been  called  there  miehr 

to  prove  a  fact  for  the  purpose  of  making  out  a  case  of  have  been 

access 
access  between  a 

husband  and 
wife  at  a  particular  place  and  time.  This  witness  had  not  been  ettmined  in  a  suit 
in  the  ecclesiastical  court,  to  which  the  mother  of  the  child  whose  legitimacy  was 
disputed  was  a  party,  and  in  which  his  evidence  would  have  been  material  to  her; 
nor  was  any  attempt  made  by  her  in  that  suit  to  establish  the  caae  of  access,  which 
his  testimony  went  to  make  out.  The  testimony  of  this  witness  was  a  surprise 
upon  the  party  against  whom  it  was  produced,  and  its  aoconicy  being  impeached 
by  affidavits,  the  Court  directed  a  new  trial  of  the  issue. 
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16S&       access  at  a  particular  place,  for  which  the  parties  dis- 
puting the  legitimacy  of  Mrs.  Anderton  could  not  have 
been  prepared.     It  appeared  upon  the  trial,  that  a  writ 
of  inquiry  to  assess  the  damages  obtained  by  Mr.  Moore 
in  an  action  for  criminal  conversation  against  Caul/leldf 
with  whom  Mrs.  Moore  had  eloped,  was   executed   in 
Worcester  on  the  13th  of  July  1796.     Mr.  Moore  and 
his  wife  were  both  in  Worcester  on  that  day ;  and  it  was 
sworn  by  one  of  the  witnesses  that  an  interview  took 
place   between   them    at   the  Crown  Jnn  in  that  city. 
Mrs.  Moore  and    CauJfield   occupied    lodgings   in   the 
Strand^  at  the  house  of  a  person  named  Bebb^  between 
the  months  of  June  and  September  1796;  and  BeWs 
son  swore  that  Mrs.  Moore  was  never  absent  from  home, 
during  her  occupation  of  the  lodgings  in  his  father's 
house,  for  a  longer  period  than  four  or  five  days,  which 
were  sufficient  to  account  for  the  journey  to  and  from 
Worcester.     The  child,  whose  legitimacy  was  in  question, 
was  bom  on  the  Sd  of  May  1797,  294  days  after  the 
day  on  which  the  writ  of  inquiry  was  executed,  that 
time  being  about  a  fortnight  longer  than  the  full  time 
allowed  for  the  period  of  gestation.     A  witness,  Dale^ 
however,  was  called  to  prove  that  he  saw  Mrs.  Moore 
in  the   town   of  Dudley^  which  was   the  town  where 
her  husband  resided,  twelve  or  thirteen  days  after  the 
day  on  which  the  writ  of  inquiry  was  executed.     The 
ground  upon  which  this  testimony  was  contended  to  be 
a  surprise  upon  the  party  insisting  on  the  illegitimacy  of 
Mrs.  Anderton^  was,  that  in  1 798,  and  shortly  after  the 
death  of  her  husband,  Mrs.  Moore  was  a  party  to  a  suit 
instituted  in  the  Ecclesiastical  Court  for  the  purpose  of 
obtaining  administration   to   her   husband's   estate^   in 
which  the  mother  of  her  deceased  husband  claimed  to 
be  his  sole  next  of  kin,  which  she  would  have  been,  if 
the,  widow-had- no -legitimate  child;  and  it  was  con- 
sequently material  to  Mrs*  Moore,  the  widow,  to  establish 

the 
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the  legitimacy  of  her  daughter.  Dale  was  not  exa-  1855. 
mined  in  that  suit;  nor  did  Mrs.  Moore  attempt  to 
make  out  a  case  of  access  at  the  place  and  time  which 
DMs  testimony  went  to  render  probable  or  possible. 
Affidavits  were  read  on  the  part  of  several  persons  who 
were  living  at  Dudley  at  the  time  to  which  Dal^s  tes- 
timony referred,  and  who  stated  that  Mrs.  Moore  had, 
to  the  best  of  their  knowledge  and  belief^  never  been 
at  Dudley  since  her  elopement,  and  that,  considering  the 
notoriety  of  the  circumstances  connected  with  her  elope* 
ment,  and  the  state  of  society  in  the  town,  it  was  im- 
possible that  she  could  have  been  seen  publicly  in  the 
streets  of  Dudley  without  their  knowledge. 

• 

Mr.  Knight  and  Mr.  iZ.  V.  Richards^  in  support  of 
the  motion. 

Mr.  Serjeant  Talfourd  and  Mr.  Whateley^  contra. 

In  the  course  of  the  argument  the  following  cases 
were  cited:  Head  v.  Head[a)j  The  Banbury  Peerage 
Case  (i),  Morris  v.  Davies  (c),  Bury  v*  PhiUpot.  {d) 

The  Lord  Chancellor.* 

If  this  application  had  rested  solely  upon  the  ground 
that  the  verdict  given  by  the  jury  was  against  the  weight 
of  evidence  produced  at  the  trial,  as  the  judge  has  stated 
tliat  upon  the  whole  he  was  not  dissatisfied  with  that 
verdict,  which  is  the  usual  form  in  which  judges  in-» 
timate  their  opinion  that  a  verdict  ought  not  to  be  dis- 

turbed^ 

(a)  1  Sim.  4*  Stu,  150.,  and  (c)  3  Cam  <}•  Po^e,  SIS.  4i7« 
1  Turn,  4*  Ruts,  138.  {d)  suprh,  p.  547. 

(b)  1  Sim,  4*  Slu.  153. 

*  Loid  Ljfndhunt. 
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turbed,  I  should  not  direct  a  second  trial  of  this  issu^ 
The  only  question  is,  therefore,  whether  a  case  of  sur* 
prise,  which  is  the  other  ground  upon  which  this  motion 
is  founded,  has  been  fairly  made  out.   Mrs.  Moore  was  an 
actress  in  a  suit  in  the  Ecclesiastical  Court,  in  which  it 
was  most  material  for  her  to  prove,  that  she  was  in  such 
a  situation,  at  the  time  to  which  the  evidence  of  Dale 
applies,  as  would  have  led  to  the  conclusion  that  sexual 
intercourse  had  taken  place  between  her  and  her  hus- 
band.    She  must  have  known  whether  she  was  at  Dudley^ 
but  no  attempt  was  made  to  establish  such  a  fact,  or  even 
to  suggest  it.     The  parties  in  this  cause  naturally  look 
to  the  evidence  given  at  the  time,  and  they  see  nothing 
in  that  evidence  leading  to  the  conclusion  that  she  ever 
was  at  Dudley  after  her  elopement.     They  had  reason- 
able ground  to  suppose  that  the  other  side  would  en- 
deavour to  fix  the  sexual  intercourse  contended  for  at 
Worcester,  because  they  knew  that  the  husband  and  wife 
were  together  in  that  town ;  but  they  had  no  reason  to 
suppose  that  such  a  case  as  Dale^s  evidence  went   to 
make  out  would  be  attempted  ;    on  the  contrary,  the 
proceedings  in  the  Ecclesiastical  Court  were  calculated 
to  mislead  them,  and  they  were  misled.     It  is  to  be  ob- 
served, moreover,  that  all  the  witnesses  still  living  who 
gave   evidence   in   the  Ecclesiastical  Court  were   sub- 
poenaed at  the  trial.     Under  these  circumstances,  there 
is  every  reason  to  suppose  that  the  evidence  of  Dale 
was  a  surprise  upon  the  parties  disputing  the  legitimacy 
of  Mrs.  Anderton.     They  state  that  they  can  call  wit- 
nesses for  the  purpose  of  opposing  his  testimony ;  they 
give  the  names  of  those  witnesses,  and  the  substance  of 
their  testimony,  and  some  of  these  witnesses  themselves 
state,  that,  from  their  knowledge  of  the  state  of  society 
in  the  town  of  Dudley  at  the  time  in  question,  which  was 
very  different  from  its  present  state,  it  was  impossible  for 
Mrs.  Moore  to  have  been  seen  publicly  in  the  town  at 

the 
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the  time  sworn  to  by  Dale  without  their  knowing  it 
This  is  most  material  and  important  evidence,  and  the 
jury  ought  to  have  an  opportunity  of  considering  that 
evidence,  and  weighing  it  against  the  testimony  of  Dale. 
What  conclusion  they  may  draw,  it  is  not  for  me  to 
say,  nor  shall  I  anticipate.  I  give  no  opinion  whatever 
on  the  subject  of  the  issue,  but  I  think  it  incumbent 
upon  me,  under  all  the  circumstances,  to  direct  a  new 
trial. 


1835. 


PHILANTHROPIC  SOCIETY  v.  HOBSON. 

^T^HE  bill  was  filed  for  the  payment  of  a  legacy  given 
to  this  society  by  the  testator's  will.  The  executor, 
in  his  answer,  admitted  assets  for  the  payment  of  the 
legacy;  and  the  Court  being  about  to  decree  for  the 
payment  of  the  legacy  with  costs, 

Mr.  Bickerstelh,  for  the  Defendant,  objected  that  the 
executor  had  not  sufficient  assets  to  pay  the  costs. 

l^e  Master  of  the  Rolls. 

The  admission  of  assets  for  payment  of  the  legacy  is 
an  admission  of  assets  for  the  purposes  of  the  suit,  and 
prevents  all  accounts  being  taken.  It  extends,  there- 
fore, to  an  admission  of  assets  for  the  payment  of  costs, 
if  the  Court  think  fit  to  direct  them,  and  here  costs  are 
according  to  the  course  of  the  Court. 

The  decree  was,  accordingly,  made  for  the  paynient 
of  the  legacy  with  costs. 


103J. 

Rous. 
Dec.  15. 

An  admisuon 
of  assets  for 
the  payment 
of  al^cy  it 
an  admission 
of  assets  for 
the  purposes 
of  toe  suits 
and  ezteocls 
to  costs,  if  (he 
Court  thinks 
fit  to  ^ve 
them^ 


Vol.  II. 


Bb 
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1835. 
Rolls. 
F^,  16. 

The  Court 
vill  not  order 
the  Serjeant- 
at-arms  upon 
a  return  of 
non  at  in* 
o^n/iif  upon 
any  other  affi- 
davit than 
th<it  of  the 
solicitor  or  his 
town  agent, 
stating  that 
due  diligence 
has  been  used 
in  endeavour- 
ing to  appre- 
hend the  De« 
fendant,  as 
required  by 
1  W.  4.  c.  36. 
«.l.    The 
affidavit  of  the 
toirn  agenty 
shewing  that 
he  issued  the 
writ,  and  of 
the  sheriff's 
officer,  shew- 
ing the  steps 
taken  by  him 
to  apprehend 
the  Defend- 
ant, and  the 
manner  in 
which  his 
endeavours 
were  eluded, 
will  not  be 
sufficient. 


PUGH  V.  PUGH. 

T^TR.  WILSON  moved  for  the  serjeant-at-arms  upon  a 
return  of  non  est  inventus  to  a  writ  of  attachment 
against  the  Defendant  Pvgh  for  not  putting  in  an 
answer  to  the  amended  bill.  The  motion  was  supported 
by  an  affidavit  of  the  solicitor's  town  «gent,  stating  that 
he  had  issued  the  writ,  and  that  he  verily  believed  the 
Defendant  was  in  the  county  of  Middlesex  at  the  time  of 
issuing  such  writ;  and  also  by  an  affidavit  on  the  part 
of  the  slieriff's  assistant,  stating  the  steps  he  had  taken, 
in  consequence  of  information  he  had  received  that  the 
Defendant  was  to  be  found  in  a  particular  house  in  the 
county  of  Middlesex^  in  order  to  attach  the  Defendant, 
and  the  manner  in  which  his  endeavours  to  execute  the 
writ  bad  been  eluded  by  a  female  residing  in  the  house. 

The  Master  of  the  Rolls*  inquired  whether  there 
was  an  affidavit  on  the  part  of  the  solicitor  or  his  town 
agent,  stating  that  due  diligence  had  been  used  in 
endeavouring  to  apprehend  the  Defendant,  as  required 
by  1  W.  4.  c.  36.  s.  15.  rule  1. 

Mr*  Wilson  said  he  had  not  an  affidavit  in  those 
terms;  but  he  submitted  that,  as  the  best  evidence  of 
due  diligence  having  been  used  was  that  of  the  sheriff's 
officer  himself,  the  legislature  could  never  have  in- 
tended that  the  secondary  evidence  of  the  solicitor,  who 
could  only  derive  his  information  from  the  officer  in- 
trusted with  the  execution  of  the  writ,  should  be 
indispensable. 

The 
^  Sir  C.  l^epyi. 
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T^e  Master  of  the  Rolls  said,  that  the  act  had        t8S5. 
expressly  pointed  out  the  persons  with  whose  evidence 
the  Court  was  to  be  satisfied;  and  no  other  evidence, 
therefore,  could  be  satisfactory. 

Motion  refused. 


M 


CULUNGWORTH  v.  GRUNDY.  "»«• 

Jan,  14.  IT. 

R.  K.  PARKER  requested  to  have  the  judgment  The  jurisdic- 
of  the  Court  upon  a  point  which  had  arisen  in  Court  to 

this  case,  and  which,  lie  observed,  was  of  considerable  ^^^  orden 

upon  motiont 
importance  in  practice;  namely,  whether  under  the  au**  or  course  is  not 

thority  of  the  S  &  4  IV.  4.  c.  94.,  and  the  twentieth  of  the  ^^^"^  ""^'y  ^T 
•^  .  the  operation 

new  orders,  issued  on  the  2  Lst  of  December  1833,  founded  of  the  3  Be 

upon  that  statute,  the  common  application  for  leave  to  i.  is^nd^i^, 

amend  before  answer,  ought  to  be  made  as  a  motion  &"<!  the  new 

of  course  in  court,  or  whether  it  should  be  made  before  ed  thereupon'it 
the  Master  like  special  applications  for  leave  to  amend. 

The  Lord  Chancellor  said  he  should  look  into 
the  act  of  parliament,  in  pursuance  of  which  the  orders 
referred  to  had  been  framed,  before  he  decided  tbe 
point 


TTie  Lord  Chancellor.  Jan.  ir. 

After  fully  considering  tbe  subject  matter  of  the 
thirteenth  and  fourteenth  sections  of  the  statute,  and 
after  consulting  with  the  learned  judges  who  preside 
in  the  other  branches  of  the  Court,  I  have  come  with 
them  to  the  conclusion,  that  the  jurisdiction  of  this 
Court  is  not  excluded  by  the  operation  of  the  ibur- 

B  b  2  teench 
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toenth  seodon.  That  sectioDi  which  alone  could  be 
ooDtended  to  have  taken  away  the  jurisdiction,  takes 
it  away,  if  at  all,  only  by  reference  to  the  preceding 
section ;  and  the  question  then  comes  to  be,  what  is  it 
which  is  done  by  the  thirteenth  section  ? 


The  first  ground  on  which  it  appears  that  the  thir- 
teenth section  is  to  be  confined  in  its  operation  to  cases 
of  special  applications  is  the  use  of  the  words  ^*  bear 
and  determine,"  which  are  found  there.     These  words 
are  any  thing  but  correctly  descriptive  of  an  order  made 
upon  a  motion  of  course ;    although,  perhaps,  if  the 
matter  had  rested  there,  I  might  have  felt  a  difiiculty 
in*  saying  that  the   language   sufiiciently   defined   the 
natm'e  of  the  applications  intended,  to  the  exclusion 
cf  motions  of  course.     But  then  comes  the  latter  part 
of  the   section,   which   contemplates   a  very   different 
matter, — the  appeal  given  to  the  Chancellor,  the  Mas- 
ter of  the  Rolls,  and  the  Vice-Chancelior,  from  such 
determination,  and  from  the  Master,  by  whom  it  has 
been  made.     And  the  fourteenth  section  immediately 
follows,  and  excludes  the  jurisdiction  of  the  Court  in 
every  way  unless  upon  appeal ;  so  that  the  consequence 
of  holding   that   the   thirteenth   section   deprived   the 
Court  of  its  authority  in  such  a  case  would  be  this,  that 
the  fourteenth  section  would  not  merely  exclude  the 
jurisdiction  of  the  Court  in  these  matters,  but  would 
expressly   state   that  the  only  jurisdiction   which   the 
Court   possessed    was   an   appellate  jurisdiction    upon 
orders  of  course,  a  consequence  utterly  absurd. 

^pqQ  these  groni\ds  we  are  unanimously  of  opinion 
that  the  jqrisdiaiofi  pf  the  Cqurt  is  not  excluded  in  this 


*  Hie  15th  and  Uth  sections 
of  the  «  ft4  W,^.  C.M.  are  as 
follows  t«- 


f3th,  "  And  be  it  further 
enacted,  that  the  Masters  in 
prcKnary  of  the  High  Court  of 

Chanceiy 
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Chancery  shall  hear  and  deter- 
mine all  applications  for  time  to 
plead,  answer,  or  demur,  and  for 
leave  to  amend  bills,  and  for  en- 
larging publication,  and  all  such 
other  matters  relating  to  the  con- 
duct of  suits  in  the  sai^  Court 
as  the  Lord  Chancellor,  with 
the  advice  and  assistance  of  the 
Master  of  the  Rolls  and  Vice- 
Chancellor,  or  one  of  them, 
shall  by  any  general  order  or 
orders  direct,  in  such  manner 
and  under  such  rules  and  regu- 
ladons  as  by  any  general  order 
or  orders  to  be  also  issued  by 
the  Lord  Chancellor,  with  the 


advice  and  assistance  aforesud, 
shall  be  directed;  and  that  it 
shall  be  lawful  for  either  party 
to  appeal  by  motion  from  the 
order  made  on  such  application 
to  the  Lord  Chancellor,  Master 
of  the  Rolls,  or  Vice-Chancellor, 
and  that  the  order  made  on  such 
appeal  shall  be  final  and  oon» 
elusive." 

14th,  '*  And  be  it  enacted, 
that  no  such  application  aa  above 
mentioned  shall  in  future  be 
heard  by  any  of  the  Judges  of 
the  said  Court  of  Chanceiy  ex- 
cept on  appeal  at  heietnbefore 
provided.' 


1834. 


CULLIKG- 
WORTH 

Gbunot« 
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i».  IS.  WHARTON  V.  SWANN. 


If  after  repli-     |^N  the  21st  of  November  1831,  the  Plaintiff  filed  his 
the  Plaintiff  original  bill  in  this  cause.     On  the  14th  of  May 

has  on  special    1832,  the  Defendants,  SwanUy  NorrisoVy  Smithson^  and 
•caveainended    ^  ...  ^i  ir«^# 

Ins  Jill  in  such  ^^^^^9  put  in  tlieir  answers.      On  the  14in  ot  March 

a  manner  as      1833,   the   Defendants    havinc   obtained    an    order   to 
to  call  for  an        ^       '  ° 

answer,  he  dismiss  the  bill  for  want  of  prosecution,  the  Plaintiff 

"""rJs  !»btain  g^^e  the  usual  undertaking  to  speed,  and  filed  a  repli- 

an  of  course,  cation.     On  the  14ih  of  Jwic^  the  Plaintiff,  by  a  special 

to  amend  at  order,  obtained  leave  to  withdraw  the  replication  and 

any  time  amend  his  bill,  and  also  to  file  a  bill  of  revivor  against 

l>efore  the 

answer  to  the    ^'^^  representatives  of  the  Defendant  Swann^  who  had 

amended  biU     dJej .  ^nd  on  the  25th  of  the  same  month  the  bill  of 

IS  put  upon 

the  file.  revivor  was  put  upon  the  file,  and  the  original  bill  was 

at  the  same  time  amended,  pursuant  to  the  order  of 
the  14th  of  June^  The  amendments  were  numerous 
and  extensive,  and  rendered  a  fresh  engrossment  neces- 
sary. On  the  5lh  of  September  1833,  the  Defendants 
obtained  an  order  for  six  weeks'  time  to  answer  the 
amended  bill.  On  the  12ih  of  June  1834,  an  order  was 
made  that  the  suit  should  stand  revived  as  against  the 
executors  of  Swanu.  On  the  Sth  of  August  following 
tne  Plaintiff  obtained  a  common  ex  parte  order  to  re- 
amend  his  bill;  and  on  the  26th  of  the  same  month  the 
re-amended  bill,  which  was  greatly  enlarged  and  required 
a  second  reengrossment,  was  put  upon  the  file. 

Mr.  Barber  and  Mr.  Wakefield  now  moved,  on  behalf 
of  different  Defendants,  that  the  order  of  the  5th  of 
Atdgust  1834  might  be  discharged  for  irregularity,  and 
that   the   re-amended   bill,  filed  in  pursuance  of  that: 

orderj 
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order,  might  be  taken  off  the  file  with  costs.  The 
question  depended  upon  the  construction  to  be  put  on 
the  thirteenth  of  the  new  orders,  as  that  order  existed  in 
its  revised  form,  published  in  November  1831.*  It  was 
there  expressly  provided,  that  after  answer  and  before 
replication,  which,  as  the  replication  had  been  by  leave 
withdrawn,  was,  in  fact,  the  present  case,  one  order  only 
to  amend  should  be  obtained  as  of  course;  and  surely 
the  circumstance  that  the  preceding  order  to  amend 
was  special,  ought  not  to  put  the  Plaintiff  in  a  better 
situation.  An  order  for  a  second  amendment  could 
only,  under  such  circumstances,  be  obtained  upon  a 
special  application ;  Tarteton  v.  Dyer,  {a)  If  it  were 
held  that,  after  answer  and  replication  filed,  and  after 
the  replication  had  been  by  special  leave  withdrawn'  for 
the  purpose  of  allowing  a  new  case  to  be  made  by 

amend- 


1835. 


Wha>rtcn 

SWANN. 


*  The  order  is  as  follows :  — 
^  That  af^er  an  answer  has  been 
filed,  the  pUintiflT  shall  be  at  li- 
berty, before  filing  a  replication, 
to  obtain  upon  motion  or  peti- 
tion without  notice,  one  order  for 
leave  to  amend  the  bill ;  but  no 
further  leave  to  amend  shall  be 
granted  after  an  answer  and 
before  replication,  unless  the 
Court  shall  be  satisfied  by  affi- 
davit that  the  draft  of  the  in- 
tended amendments  has  been 
settled,  approved,  and  signed  by 
counsel,  and  that  such  amend- 
ments are  not  intended  to  be 
maide  for  the  purpose  of  delay 
or  vexation,  but  because  the 
same  are  considered  to  be  ma- 
terial to  the  case  of  the  plaintiff; 


such  affidavit  to  be  made  by  the 
plaintiff*,  or  one  of  the  plaintiffb 
where  there  is  more  than  one, 
and  his,  her,  or  their  solicitor, 
or  by  such  solicitor  alone,  in  caie 
the  plaintiff  or  plaintiffs  from 
being  abroad  or  otherwise^  shall 
be  unable  to  join  therein;  but 
no  order  to  amend  shall  be  made 
after  answer  and  before  repli- 
cation, either  without  notice  or 
upon  affidavit,  in  manner  herein* 
before  mentioned,  unless  soch 
order  be  obtained  within  six 
weeks  after  the  answer,  if  there 
be  only  one  defendant,  or  after 
the  last  of  the  answers,  if  there 
be  two  or  more  defendants,  is 
to  be  deemed  sufficient.** 


(a)  1  Rutt.  4'  Afyine,  U 
Bb  4 
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'  1835.       amendment^  the  Plaintiff  lyere  to  be  at  liberty  to  go  €m 

*      '  ■"       amending  as  often  as  he  pleased,  until  an  answej  to  the 

9.  bill  as  last  amended  was  on  the  file,  the  consequence 

WANN.       ^ould  be,  that  such  amendments  might  be  made  in  in^ 

Jlniium  upon   orders    of  course;    for   each   successive 

amendment  which  called  for  a  fresh  answer  would  keep 

alive  the  Plaintiff's  right,  and  the  whole  object  of  the 

tl^irteenth   order,   which  was   framed   for   the  express 

purpose  of  preventing  vexatious  delay   and  expense 

would  be  effectually  defeated. 

Mr.  220^  and  Mr.  Elderton^  contra^  contended,  that 
after  a  bill  was  amended  in  such  a  manner  as  to  call  for 
a  fresh  answer,  it  became,  in  fact,  a  new  bill,  and  that, 
till  an  answer  to  the  bill  so  amended  was  placed  upon 
the  file,  the  thirteenth  order  had  no  application.  The 
answer  there  mentioned  was  plainly  to  be  understood  as 
the  answer  which  the  Defendant  was  called  upon  to  put 
in*  If  any  mischievous  consequences  were  found  in 
practice  to  result  from  such  a  construction,  they  might 
easily  be  guarded  against  by  a  new  order,  or  by  putting 
the  Plaintiff  upon  terms,  whenever  the  Court,  after  re- 
plication, gave  special  leave  to  amend.  The  order  of 
the  5tb  of  Au^t  1834,  now  sought  to  be  discharged, 
was  obtained  on  an  ex  parte  application ;  but  the  atten- 
tion of  the  Vice-Chancellor  who  made  it  was  fully  called 
to  the  circumstances,  and  his  Honor  then  thought  that 
the  proceeding  was  regular. 

•  The  Lord  Chancellor.* 

At  the  close  of  the  argument  the  impression  upon  my 
mind  was,  that  the  term  ^^  answer,"  used  in  the  thir- 
teenth  of  the  new  orders,  referred  to  the  answer  to  the 

amended 

^  Lord  I^fndkursL 
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amended  bill ;  the  answer  to  that  bill  which  the  party 
was  bound  to  answer.  I  have  since  had  a  commu- 
nication with  the  Vice-Chancellor  with  respect  to  his 
understanding  on  the  subject,  and  I  learn  from  him  that 
the  construction  which  he  puts  upon  the  language  of 
the  order  coincides  with  my  own ;  and  that  that  con- 
struction! moreover,  is,  as  he  believes,  consistent  with  the 
intention  of  the  Judges  by  whom  the  order  was  framed. 
The  motion  must,  therefore,  be  dismissed,  but  as  it  was 
a  fair  question  to  raise,  without  costs. 


365 
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ARNOLD  V.  ARNOLD. 


Rolls. 

185i. 

Nov.  18. 15. 


1835. 

^■^HE  will  of  George  Arnold,  a  Lieut.  Colonel  in  the 

service  of  the  East  India  Company,  bearing  date  ^^^^  ^^  ^^ 

18th  of  September  1828,  and  executed  in  Indioj  where  he  of  certain  in- 

and  his  wife  and  family  then  resided,  contained  this  pas-  and  ni^es,  by 

saffe:  name,400/. 
®  "  with  com- 
pound interest  at  5  per  cent,  per  annum,  from  the  day  of  their  birth,  to  be  settled  oa 
their  marrying  or  attaining  twenty-one  years,  whichever  may  first  happen :"  Held, 
that  compound  interest  at  5  per  cent,  was  to  run  on  each  of  the  leg&cies  from  the 
birth'days  of  the  several  legatees  till  their  marriage  or  majority  respectively,  and  not 
merely  to  the  day  of  the  testator's  death. 

A  bequest  of  "  my  wines  and  property  in  Englandf**  held  to  pass  the  testator's 
property  in  England  of  every  description,  including  money  in  the  funds  and  at  his 
•  banker's,  debts,  and  arrears  of  a  pension  due  to  him,  and  not  confined  to  property 
ejtudem  generis  with  wines. 

The  testator  desired  that  A^  B,,  and  C,  might  each  enjoy,  during  life,  the 
interest  of  SOO/.  sterling,  the  principal  to  devolve  eventually  to  his  residuary 
legatees.  He  directed  the  residue  of  his  property  to  be  divided  into  three  egual 
parts,  one  part  to  each  of  his  brothers  and  tiis  sister ;  and  if  his  brothers  and  sister 
should  not  survive  him,  or  have  legal  issue  living  at  the  testator's  death,  then  their 
shares  to  devolve  in  equ  ;1  proportions  to  the  survivors,  as  well  as  the  shares  that 
might  have  been  devised  to  their  issue.  The  testator's  estate  was  not  sufficient  to 
pay  the  legacies  in  full :  Held,  upon  the  death  of  one  of  the  tenants  for  life,  that 
an  apportionment  of  the  legacy  of  800^,  set  apart  to  answer  her  life-interest, 
fell,  into  the  residue,  and  was  not  given  over  to  the  residuary  legatees  in  their 
indiyidual  character ;  and  that  the  surviving  tenants  for  life  were  entitled  to  have 
the  defidencies  in  their  annuities  satisfied  out  of  the  released  fund. 
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sage:  —  "  I  give  and  bequeath  the  following  sums;  — 
to  my  dear  wife,  Anne  Martinez^  1000/.  sterling;  also 
my  wines  and  property  in  England.  To  my  dear  child, 
Sophia  Mai-y  Jmoldj  15,000/.  sterling,  to  be  kept  in 
trust  by  my  executors  till  she  shall  attain  the  age  of 
twenty-one  years,  or  marry,"  &c.  After  giving  directions 
with  regard  to  the  settlement  of  this  sum  upon  his 
daughter's  marriage,  and  limiting  it  over  in  the  event  of 
her  dying  before  the  legacy  became  payable,  the  testator 
bequiathed  a  similar  sum  of  15,000/.  sterling  to  any  child 
of  which  his  wife  might  be  pregnant  at  his  death,  under 
the  same  stipulations.  He  then  gave  a  number  of  pecu- 
niary legacies  to  different  relations,  and  among  others  the 
following:  —  "  To  each  of  my  dear  nieces  and  nephews, 
if  living  at  my  death,  Eliza  Mathilda  Phipps^  Eloisa  Ann 
Phipps^  Edward  Conslanline  PhippSy  and  George  IVilliam 
Phipps^  400/.,  with  compound  interest  at  5  per  cent,  per 
annum  from  the  day  of  their  birth,  to  be  settled  on  their 
marrying  or  attaining  twenty-one  years,  whichever  may 
first  occur.  Should  any  of  them  not  marry  or  attain 
twenty-one  years,  the  sums  to  devolve  in  like  manner  to 
the  surviving  children  in  equal  proportions,  failing 
which,  to  my  residuary  legatees." 


The  testator  died  in  India^  on  the  1st  of  October  1828. 
The  bill  was  filed  by  his  infant  children,  for  the  purpose 
of  having  the  estate  administered  according  to  the 
trusts  of  the  will.  On  taking  the  accounts  before  the 
Master,  it  appeared  that  there  would  be  a  considrrable 
deficiency  of  assets  to  answer  the  legacies  given  by 
the  will. 

In  calculating  the  amount  of  compound  interest  due 
in  respect  of  the  several  legacies  of  400/.  given  by  the 
testator  to  his  nephews  and  nieces,  all  of  whom  wem 
infants  and  unmarried  at  the  time  of  his  decease,  the 

Master 
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Master  computed  Interest  at  5  per  cent,  from  the  re- 
spective days  of  the  births  of  such  nephews  and  nieces 
to  the  date  of  his  report;  and  Uie  report  was  excepted 
to  by  the  Plaintiffs  upon  that  ground. 

Mr.  Bickersteth  and  Mr.  Piggott^  for  the  exception. 

The  computation  of  compound  interest  at  5  per  cent, 
ought  to  have  been  confined  to  the  interval  between  the 
respective  births  of  the  legatees  and  the  1st  of  October 
1828,  the  day  of  the  testator's  death;  and  ought  not  to 
have  been  continued  to  the  period  at  which  the  legacies 
were  to  become  vested  on  the  marriage  or  majority  of 
the  several  parties.     To  suppose  the  testator  meant  that 
compound  interest  should    run  ader  his  own  decease 
upon  so  many  legacies  to  infant  relatives,  is  to  ascribe  to 
him  a  very  improbable  and  inconvenient  intention,  and 
one  which  the  words  of  the  bequest  by  no  means  ne- 
cessarily import.     It  would  be  impossible,  indeed,  for 
the  trustees,  whose  duty  it  is,   under  the  directions  in 
this  bequest,  to  appropriate  and  invest  a  sufficient  sum 
to  answer  the  legacies  in  question,  to  ascertain,  or  even 
to  conjecture,  what  amount  would  be  required  for  the 
purpose.     The  sums  are  expressed  to  be  given  to  the 
nephews  and  nieces  named  in  the  will,  ^^  with  compound 
interest  at  5  per  cent,  per  annum  from  the  day  of  their 
birth."     Till    what   time?      Clearly   till   the  testator's 
death,  the  time  at  which   the  will  speaks,  and  which 
doubtless  he  had  in  view,   as  the  period  at  which  the 
value  of  the  several  legacies  with  their  accumulated  in- 
terest was  to  be  ascertained ;  nnd  at  the  end  of  a  year 
from  that  period,  the   ordinary  interest  at  4  per  cent, 
would,  of  course,  become  computable  upon  the  aggre- 
gate sum  due  in  respect  of  each.     The  direction,  that 
the  legacies  were    *^  to   be  settled   on  them   on  their 
marriage  or  attaining  twenty-one  years,  which  ever  may 
first  occur,"  has  no  natural  connection  with  the  period 

up 
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up  to  which  interest  is  to  be  computed;  but  merely 
fixes  the  moment  when  the  right  of  the  legatee  is  to 
become  absolutely  vested,  and  when  it  will  be  the  duty 
of  the  trustees  to  have  the  sum  properly  settled. 


Mr.  Bethell^  contra. 

Tlie  Master  of  the  Rolls  *  observed,  that  it  was  not 
very  likely  that  the  testator,  after  having  anxiously  pro- 
vided that  these  legacies  should  bear  an  extraordinary 
rate  of  interest  from  the  births  of  the  respective  legatees, 
a  period  prior  to  his  own  decease,  should  have  meant 
entirely  to  omit  the  intervening  period  between  his  death 
and  the  time  when  the  legacies  were  to  become  payable. 
A  much  more  probable  construction  was  that  the  tes-* 
tator  had  intended  by  the  expressions  he  had  used,  to 
enlarge  the  benefit  of  the  legacies  by  declaring  that  the 
interest  should  begin  to  run  upon  them  at  an  earlier 
period  than  was  usual,  and  that  instead  of  simple  interest 
at  5  per  cent.,  compound  interest  should  be  calculated 
upon  them  at  that  rate.  The  exception  ought  there- 
fore to  be  over-ruled. 


The  cause  having  come  on  for  further  directions,  and 
also  upon  the  petition  of  the  widow,  a  question  was  made 
upon  the  effect  of  the  testator's  bequest  to  her  of  his 
wines  and  property  in  England. 


It  was  found  by  a  special  report  that  the  testator's 

property  in  England  at  the  time  of  his  decease  consisted 

of  the  following  particulars;  viz.  a  sum  of  734/.  l?^.  6d. 

being  cash  and  bills  in  the  hands  of  his  bankers ;  certain 

wines  which  the  executors  had  subsequently  given  up  to 

the  testator's  widow;  a  box  containing  wearing  apparel ; 

the 
•  Sir  C  Pepyt. 


CASES  IN  CHANCERY. 


M9 


the  sum  of  800/.  105.  1^.,  new  4  per  cent,  annuities  stand- 
ing in  the  names  of  trustees ;  the  sum  of  SSL  ISs.  Sd.^  the 
arrears  of  a  pension  payable  out  of  the  Exchequer ;  the 
sum  of  50/.  due  on  the  balance  of  an  account ;  and  a 
reversionary  interest  in  the  dividends  to  accrue  on  the 
sum  of  1715/.  125.  in  the  3  per  cents,  during  the  life  of 
another  person. 

Mn  Pembertorif  for  the  widow,  argued  that  upon  the 
true  construction  of  the  clause  the  bequest  was  of  the 
testator's  wines,  including  all  wines  whether  in  Eng' 
laud  or  elsewhere,  and  of  his  property  in  England  f 
and  if  so,  no  question  could  be  raised  upon  the  effect  of 
the  first  bequest  in  cutting  down  the  generality  of  the 
second.  If,  however,  it  were  read  as  a  gift  only  of  bis 
wines  in  England,  still  the  subsequent  word  **  property '' 
must  be  allowed  some  operation,  and  as  there  was  no- 
thing ejusdem  generis  with  the  wines,  (for  even  the  box  of 
clothes  did  not  fall  within  that  description,)  the  Court 
roust  necessarily  understand  the  word  property  in  its 
natural  and  ordinary  sense,  and  would  comprise  under 
it  all  the  particulars  of  which  the  Master's  report  had 
found  that  the  testator's  property  in  England  consisted. 
The  gift  of  the  wines,  besides,  was  coupled  with  a  gift 
of  property  in  a  particular  locality ;  and  no  authority 
could  be  produced  in  which  a  bequest  of  a  testator's 
goods,  &c.,  followed  by  another  of  all  his  property  in  a 
particular  house  or  place,  the  will  itself  furnishing  the 
restriction,  had  been  held  to  cut  down  the  operation  of 
the  second  bequest  to  things  ejusdem  generis  with  the 
articles  given  by  the  first.  Roper  on  Ijegacies  (a), 
Michell  V.  Michell  (5),  Campbell  v.  Prescott  {c). 

Mr.  Biclcersteth  and  Mr.  PiggoU,  contra^  contended 
that  the  reason  why  the  testator  spoke  of  bis  wines  was 

because 
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because  he  imagined  it  was  necessary  to  mention  them 
expressly;  but  that  upon  the  true  and  natural  reading 
of  the  sentence  the  qualification  superadded  of  being  in 
England^  equally  applied  to  the  wines  as  to  the  other  pro- 
perty. It  was,  in  effect,  a  gift  of  his  wines  and  other 
property  in  England;  and  this  at  once  disposed  of  the 
main  argument  for  the  widow.  What  was  meant  by 
things  ejusdem  generis  with  wines  was  not  things  that 
might  be  eaten  and  drunk,  but  moveables,  and  as  the 
wearing  apparel  fell  within  that  description,  there  was 
property  in  England  ejusdem  generis  suflScient  to  satisfy 
the  language  of  the  will.  If  the  testator  meant  to  give 
his  widow  every  thing  he  had  in  England^  why  did  he 
not  say  so  in  unequivocal  terms  ?  A  ^ift  of  all  that  be- 
longed to  him,  or  of  all  that  was  coming  to  him,  wou  d 
have  placed  the  matter  beyond  doubt.  There  did  not 
occur  here,  as  in  the  cases  referred  to,  any  such  sweeping 
words  as  would  properly  carry  debts.  If  the  decision 
in  Fleming  v.  Brook  {a\  were  good  law,  the  question 
must  be  determined  against  the  widow. 


Mr.  Pemberton^  in  reply. 

In  Fleming  v.  Brooke  the  decision  depended  upon  a 
totally  different  principle,  and  one  that  can  have  no 
application  here;  namely,  that  the  property  claimed 
was  not  within  the  local  limits  prescribed  by  the  will, 
the  securities  and  receipts,  though  the  symbols  and 
representatives  of  property,  not  being  considered  to  be 
themselves  property;  whereas,  here,  the  Master,  by 
a  report  which  has  not  been  objected  to,  has  found 
that  all  the  particular  items  claimed  by  the  widow 
composed  the  testator's  property  in  England  at  the 
time  of  his  decease.  It  is  asked,  if  he  meant  to  use  the 
term  property  in  its  enlarged  sense^  why  did  he  not 

omit 
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omit  the  gift  of  the  wines.    But  if  by  wines  he  intended 
to  pass  his  whole  stock,  as  well  that  in  India  as  in 
England^  the  mention  of  his  wines   was  unavoidable* 
The  presumption  prima  facie  is,  that  words  are  used 
in    their  ordinary  legal   sense;   and  unless,  therefore, 
some  extraordinary  expression  or  strong  implication  to 
the  contrary  can   be   found  in  the  context  to  control 
or  cut   them   down,   they   must,    in   construction,   be 
allowed  their  ordinary  legal  operation.     Had  the  tes- 
tator meant  to  confine  his  bequest  to  wines  in  England^ 
the  natural  expression  would  have  been  ^^  also  my  wines 
in   England^  and    my  property  there."     If  the  words 
do  not  render  the  restrictive  construction  imperative,  or 
if  the  point  is  doubtful,  it  then  becomes  necessary  to 
weigh  the  probabilities  of  the  case.    It  is  not  denied  that 
the  words  "  in  Engiand'*  were  applicable  to  other  property 
as  well  as  to  wines.     Indeed,  the  expression  ^^  property 
in  England'*  would  clearly  pass  every  thing  there,  not 
excepting  the  wines,  which,  so  far  as  they  were  at  home^ 
would  pass,  as  was  intended,  under  the  word  ^^  property," 
the  other  wines  passing  by  the  previous  specific  gift  of 
them.     The  rule  according  to  which  general  words  in 
a  bequest,  where  they  follow  an  enumeration  of  articles, 
are  confined  to  things  ejusdem  generis^  is  founded  on  a 
highly  artificial  principle,  and  ought  not  to  be  extended ; 
for  it  is  a  rule  not  consistent  with  the  ordinary  feelings 
and  conduct,  and  frequently  defeats  the  intentions  of  tes- 
tators, who,  after  enumerating  the  principal  particulars 
of  which  their  property  consists,  generally  sum  up  the 
whole  by  some  comprehensive  expression,  for  the  very 
purpose  of  including  and  passing  every  thing  which 
they  may  have  accidentally  omitted  to  specify.     What 
can   be  more  improbable  than  that,  in  the  outset  of 
the   bequest,    the   testator   should  specifically  mention 
wines  with  a  view  to  restrict  the  sweeping  expression 
which  was  to  follow?     No  answer  has  been  given  to 
the  argument  arising  out  of  the  character  of  the  second 

gift 


18S4. 


S74  CASES  IN  CHANCERY. 

1M4.  gift  as  a  specific  beqaest,  nor  can  any  case  be  produced  in 
which  a  specific  bequest  has  been  cut  down  upon  the 
effect  of  antecedent  gifts  of  a  partial  kind.  Suppose  it 
had  stood  as  a  bequest  of  the  testatoi'^s  wines  and  pro- 
perty in  a  particular  house,  can  it  be  doubted  that  all 
the  property  in  that  house,  including  money,  plate, 
jewels,  books,  And  articles  of  every  description,  would 
have  passed  ?  And  this  is  in  principle  exactly  the  same 
case. 

The  Master  of  the  Rolls  *,  after  stating  the  passage 
in  the  will  upon  which  the  question  arose,  and  the 
substance  of  the  Master's  special  report,  proceeded :  — 

On  the  one  side,  it  is  contended  that  the  widow,  under 
this  bequest  of  the  testator's  wines  and  property  in 
Efiglandf  takes  nothing  but  the  box  of  wearing  apparel, 
on  the  ground  of  there  being  nothing  else  among  the 
several  articles  and  property  in  England  ejusdem  generis 
with  the  wines ;  on  the  other  side,  it  is  insisted  that  the 
terms  are  general,  and  apply  to  every  description  of 
property  to  be  found  existing  in  England  at  the  time  of 
the  testator's  decease. 

On  the  part  of  the  widow,  it  is  first  argued,  that  the 
bequest  of  the  testator's  wines  cannot  be  considered  as 
limited  to  wines  in  England^  but  that  it  includes  all  his 
wines  wherever  existing.  I  cannot,  however,  adopt 
that  construction.  It  appears  to  me  that  the  whole 
formed  clearly  one  sentence,  and  that  the  wines,  there- 
fore, as  well  as  the  property  subsequently  spoken  oG 
are  limited  to  the  locality  of  England. 

The  question  then  is,  whether,  assuming  this  to  be 
the  right  construction,  the  expression,  **  my  wines  and 
property  in  England^**  will  not  include  every  description 

of 
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of  property  found  to  be  locally  situate  in  this  oountryi        ISSii 
or  whether  there  be  any  rule  which  neceesarily  limits 
that  property  to  articles   of  the  same  kind  with  the 
subject-matter  of  the  previous  gift. 

That  the  mere  enumeration  of  particular  articles^ 
followed  by  a  general  bequest,  does  not  of  necessity 
restrict  the  general  bequest,  is  obvious,  because,  as  has 
been  stated,  a  testator  often  throws  in  such  •  specific 
words,  and  then  winds  up  the  catalogue  with  some 
comprehensive  expression,  for  the  very  purpose  of  pre* 
venting  the  bequest  from  being  so  restricted.  Clearly, 
therefore,  in  the  ordinary  case,  the  gift  of  the  wines 
would  not  be  limited  by  the  occurrence  of  the  subse- 
quent word  "  property,'*  which,  be  it  observed,  is  as 
large  and  comprehensive  a  term  as  can  possibly  be  used« 

The  question  then  remains,  whether  the  limit  in 
point  of  place,  imposed  by  the  testator  on  the  extent  of 
the  bequest,  ought  to  make  any  difference ;  and  1  can 
find  neither  reason  nor  authority  for  holding  that  it 
should.  Indeed,  I  have  been  unable  to  discover  any 
instance  in  which  the  word  ^*  property  "  has  been  con- 
fined to  articles  of  the  description  before  enumerated, 
unless  where  other  expressions  occurred,  from  which  it 
was  dear  that  the  word  was  not  there  used  in  its  ordi« 
nary  sense. 

The  cases  on  this  subject  naturally  turn  upon  very 
nice  distinctions ;  in  most  of  them  the  general  bequest 
sought  to  be  restricted  has  been  of  <^  effects,"  and  I  know 
of  none  in  which  the  question  has  arisen  on  the  word 
"  property,"  unless  where  it  has  been  introduced  by  way 
of  exception  or  qualification  to  the  prior  gift.  Jones  y. 
Lord  Sefton  {a)  was  a  case  of  this  kind,  and  the  question 

there 

(a)  4  Vei.  166. 

Vol.  II.  C  c 


CASES  IN  CHANCERY- 

there  turned  entirely  upon  the  extent  of  the  exception. 
The  same  observation  applies  to  Fleming  v.  Brook,  (a) 
The  question  there  was,  not  as  to  what  was  to  be  induded 
under  the  term  "  property,"  but  whether  the  money  se- 
cured by  a  bond  found  in  the  testator's  house  was  to  be 
considered  for  the  purposes  of  the  will  as  property 
within  the  house ;  and  the  Court,  in  determining  the 
question  in  the  negative,  proceeded  on  the  ground  that 
the  habitation  in  which  the  bond  was  found  was  not  the 
place  where  the  money  was,  and,  consequently,  that  the 
property  sought  to  be  excepted  did  not  answer  the 
description. 

Cases  of  that  nature  have  no  analogy  to  the  present ; 
and  I  must,  therefore,  decide,  in  the  absence  of  any 
authority  or  principle  to  the  contrary,  that  the  widow 
takes  all  the  several  descriptions  of  the  testator's  pro- 
perty which  the  Master  has  reported  to  have  been  in 
Englatid  at  the  time  of  his  death. 


1855.  The  same  will  concluded  with  this  passage:  —  "  I 

^^^'  ^'  desire  that  Mrs.  Ann  Fitchj  and  her  sister  Mrs.  Edward 

desired  that  Vassally   the   dear   and   valued   friends   of  my  sainted 

A,yB.,  and  C.  mother,  and  Laura  VassalL  my  own  dear  friend  and 

niiffhteach  .         .r      i     • 

emoy,  during  adopted  sister,  may  each  enjoy,  during  life,  the  mterest 

^tof 800/  ^^  ®^^^'  sterling,  the  principal  to  devolve  eventually 

to 
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principal  to 

devolve 

eventually  to 

hit  residuary  legatees.    He  directed  the  residue  of  his  property  to  be  divided 

into  three  equal  parts,  one  part  to  each  of  his  brothers  and  his  sister ;  and  if  his 

brothers  and  sister  should  not  survive  him,  or  have  legal  issue  living  at  the  testator's 

death,  then  their  shares  to  devolve  in  equal  proportions  to  the  survivors,  as  well  as 

the  shares  that  might  have  been  devised  to  their  issue.    The  testator's  estate  was 

not  sufficient  to  pay  the  legacies  in  full :  Held,  upon  the  death  of  one  of  the 

tenants  for  life,  that  an  apportionment  of  the  legacy  of  800/.  set  apart  to  answer 

her  life-interest,  fell  into  the  residue,  and  was  not  given  over  to  the  residuary 

legatees  in  their  individual  character ;  and  that  the  surviving  tenants  for  life  were 

entided  to  have  the  deficiencies  in  their  annuities  satisfied  out  of  the  released 

fund. 
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to  my  residuary  legatees.  The  whole  of  my  remaining 
property,  real  and  personal,  of  every  description  what- 
ever, including  the  lands  which  belong  to  me  in  Upper 
Canada^  to  be  divided  into  three  equal  parts ,  one  part 
to  each  of  my  dear  brothers,  James  and  William  Arnold^ 
and  my  sister  Sophia  Pkipps.  In  case  my  said  brothers 
and  sister  should  not  survive  me,  or  have  legal  issue 
living  at  my  death,  then  his,  her,  or  their  shares  to 
devolve  in  equal  proportions  to  the  survivors,  as  well  as 
the  shares  that  may  have  been  devised  to  such  their 
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The  testator's  estate  was  not  sufficient  to  pay  the 
legacies  in  full,  and  a  sum  had  been  apportioned  to 
answer  Laura  VassalVs  life-interest  in  the  legacy  of  8OO/.9 
and  carried  to  an  account,  entitled  **  The  legacy  to 
Laura  VassaU  for  her  life."  Laura  Vassall  died  on  the 
28th  of  October  1834,  and  a  petition  was  presented  by 
James  Arnold  and  William  Amoldj  two  of  the  residuary 
VcgSLteeSf  and  by  the  infant  children  of  Sophia  Phipps, 
deceased,  praying  that  one  third  part  of  the  capital  sum 
which  had  been  apportioned  and  set  apart  to  answer 
Laura  VassalTs  life-interest  in  the  legacy  of  800/.,  might 
be  paid  to  James  Arnold  and  William  Arnold^  and  the  re*- 
maining  third  carried  to  the  separate  account  of  the 
infant  petitioners,  and  accumulated  for  their  benefit. 


Mr.  Bethellf  in  support  of  the  petition. 

The  testator  has  expressed  his  intention  that  the 
legacies  of  800/.  should,  upon  the  decease  of  the  an«- 
nuitants,  go  to  his  residuary  legatees,  whom  he  after^ 
wards  names.  The  sum  set  apart,  therefore,  to  answer 
the  annuity  of  Laura  Vassall,  belongs  to  the  petitioners  f 
the  Court,  in  effect,  ascertained  her  rights  by  appropri" 
ating  her  share  as  one  of  the  tenants  for  life  of  the  re- 
duced l^acies,  and  that  appropriation  excludes  the 

C  c  2  claim 
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claim  of  the  surviving  legatees.  It  can  make  no  diffeiv 
ence^  in  construing  this  bequest^  that  the  testator's  estate 
has  proved  to  be  insufficient  for  the  full  payment  of  the 
legacies*  The  testator  meant,  no  doubt,  that  his  l^a- 
des  should  be  fully  paid,  but  it  was  no  less  his  in- 
tention that  his  residuary  legatees  should  get  some- 
thing; and  it  might  well  be  to  provide  against  the 
possible  failure  of  the  residue  that  he  gave  the  peti- 
tioners, under  the  description  of  residuary  legatees,  but 
in  their  individual  characters,  the  benefit  of  this  bequest 
over.  The  authorities  support  this  construction  of  the 
will.  In  Farmer  v.  Mills  (a),  a  testator's  estate  was  in- 
sufficient to  pay  annuities  given  by  his  will ;  and  it  was 
held,  that  the  sums  set  apart  to  answer  the  reduced 
annuities  were  not  applicable,  upon  the  dropping  of  the 
lives  of  any  of  the  annuitants,  towards  making  good  the 
deficiency  of  the  other  annuities,  but  belonged  to  the 
residuary  legatees.  Scoti  v.  Salmond  is  an  authority  to 
the  same  effect  ib)  There  the  legatee  over  of  annuities, 
which  had  been  rateably  reduced  in  consequence  of  the 
deficiency  of  the  testator's  estate,  was  held  by  the  late 
Master  of  the  Rolls  to  be  entided  to  the  fund  released 
by  the  death  of  one  of  the  annuitants,  and  that  decision 
was  affirmed  upon  appeal. 


Mr.  Bickerstetk  and  Mr.  PiggotU  for  the  two  surviving 
legatees. 

The  legacy  is  not  given  other  to  the  petitioners 
HOfnimztimi  but  it  is  given  to  them  in  their  character  of 
residuary  legatees ;  and  it  was  evidently  the  intention  of 
the  testator  that  the  capital  should  form  part  of  the  re- 
sidue. In  the  residuary  clause,  the  testator  gives  the 
whole  of  his  remaining  property,  of  whatever  de- 
scription, to  the  petitioners.     His  remaining  property 
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must  clear];  be  that  which  remains  afler  satisfaction  of  19lf  4 
the  several  legacies  given  to  persons  specifically  namedt 
The  cases  cited  have  no  application.  Fanner  v.  Mills  (a)^ 
indeed^  is  an  authority  against  the  petitioners ;  for  tber^ 
the  testator  had  expressly  directed,  by  a  codicil  to  his 
will,  that,  if  his  estate  proved  deficient,  which  upon  id* 
flection  be  considered  probable,  the  annuities  should  bis 
rateably  reduced;  and  the  Master  of  the  Rpllp  said# 
that  if  the  case  had  rested  upon  the  will,  the  residuary 
legatees  could  have  taken  no  benefit  until  the  annuities 
were  fully  provided  for.  Here,  there  is  nothing  to  ia^ 
dicate  an  intention  that  the  legatees  should  not  be  fully 
pud ;  on  the  contrary,  the  words  used  by  the  testatori 
<^  that  the  principal  should  devolve  eventually  upon  bis 
residuary  legatees,"  shew  that,  as  well  with  reference  to 
the  legacies  of  800/.  as  to  every  other  part  of  bis  pro- 
perty, the  residuary  legatees  were  to  take  nothing,  imtil 
all  the  purposes  of  the  will  were  satisfied.  No  argu- 
ment against  the  right  of  the  surviving  l^jatees  can  be 
founded  upon  the  circumstance  of  JLaura  VassaW^  in- 
terest in  the  legacy  having  been  carried  to  her  separate 
account;  for  it  was  carried  to  her  account  expressly  for 
ber  life,  and  the  Court  did  nothing  to  bin4  the  rights 
of  other  parties  alter  her  decase. 

Mr.  Bagskawef  for  die  executors. 

Mr.  Betbellf  in  reply. 

There  is  this  difference  between  the  present  case  and 
odier  cases  of  a  similar  nature  which  have  come  under 
the  consideration  of  the  Court  This  is  not  a  charge 
of  several  annuities  upon  a  common  fund,  and  a  gift 
over  of  the  corpus^  but  a  certain  sum  is  taken  out  of  the 
lestator^s  general  estate,  and  directed  to  be  applied  for 

the 

(a)  \Ru$$.M. 
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imf**  the  benefit  of  certain  individuals  named,  for  life,  and  at 
their  deaths  for  the  benefit  of  other  individuals,  not 
named  indeed,  but  designated  by  a  particular  description* 
The  petitioners  claim  the  fund,  not  as  a  portion  of 
the  residue,  but  as  a  specific  gift  wholly  independent  of 
the  residue.  In  Farmer  v.  Mills^  the  testator  foresaw, 
and  alluded  to  the  probability,  that  his  estate  would  not 
be  sufiicient  to  answer  all  the  annuities  given  by  his  will ; 
and  he  directed,  in  favour  of  his  residuary  legatees, 
diat  the  annuities  should  abate.  Here  the  testator  has 
accomplished  the  same  end  by  different  means ;  namely, 
by  making  a  specific  gift  to  his  residuary  legatees,  in- 
dependently of  the  gift  of  the  residue;  so  that,  in  the 
event  of  deficiency,  which  he  might  equally  have  con- 
templated, the  residuary  legatees,  who  were  his  nearest 
relations,  might  not  be  wholly  disappointed  of  his 
boun^. 

The  Master  of  the  Rolls.  * 

l%e  question  is,  whether  the  testator  meant  to  give 
the  principal  sums  of  800/.,  which  were  to  provide  for 
the  life-interest  of  the  annuitants,  to  the  petitioners  in 
their  individual  character,  by  a  particular  description,  or 
whether  he  intended  that  the  capital  sums,  after  the 
decease  of  the  annuitants,  should  fall  into  the  residue  of 
his  estate.  The  words  used  by  the  testator  in  the  dis- 
position of  the  capital  sums,  —  namely,  ^^  the  principal 
to  devolve  eventually  to  my  residuary  legatees,'' —  are 
not  expressions  likely  to  be  used  by  any  one  who  meant 
to  give  a  legacy  to  any  particular  persons.  The  word 
«  devolve"  especially  is  an  apt  expression,  if  he  meant 
that  the  capital  should  fall  into  the  residue;  but  it  is 
a  term  not  properly  applicable  to  a  gift  to  particular 
l^;atee8.  To  judge  of  the  probability  of  his  intending, 
by  these  expressions,  to  give  the  legacy  to  particular 

persons, 

•  Sir  C  Pepifi. 


The  effect  of  his  Honor's  decision  would  have  been, 
strictly,  the  dismissal  of  the  petition ;  but  it  was  agreed 
to  take  a  declaration  in  conformity  with  the  opinion  of 
the  Court,  that  the  surviving  annuitants  were  entitled 
to  have  the  deficiencies  in  their  annuities  satisGed  out  of 
the  released  fund,  and  that,  subject  thereto,  that  [fund 
fell  into  the  residue. 
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persons,  let  us  see  what  the  residuary  gift  is.  He  directs  ISM. 
the  whole  of  his  remaining  property  to  be  divided  into 
three  equal  parts;  one  part  to  each  of  his  brothers, 
James  and  William^  and  his  sister  Sophia ;  and  in  case 
any  of  bis  said  brothers  and  sister  should  not  survive 
him,  or  have  legal  issue  living  at  his  death,  then  his, 
her,  or  their  shares  to  devolve  in  equal  portions  to  the 
survivors.  There  is,  therefore,  a  very  special  provision 
as  to  the  persons  who  are  to  take  under  the  residuary 
gift.  If  the  testator  did  not  mean  that  the  capital,  which 
was  to  provide  for  the  annuities,  should  go  in  the  same 
way  as  the  residue,  he  must  have  intended  some  parti- 
cular persons  to  take  it ;  but  no  particular  persons  are 
pointed  out.  The  inference  is,  therefore,  that  he  in-* 
tended  this  sum  of  800/.  to  become  part  of  his  residuary 
estate,  and  that  the  same  persons,  whoever  they  might 
be,  who  took  the  residue,  should  take  this  sum  as  part 
of  his  general  estate.  The  cases  which  have  been  cited 
do  not  appear  to  me  to  furnish  any  argument  against  this 
construction.  In  Farmer  v.  Millsy  the  testator's  codicil 
expressly  provided  that  the  annuities  should  be  rateably 
reduced;  and  the  Master  of  the  Rolls  observed  that,  but 
for  that  codicil,  the  residuary  legatees  could  have  taken 
no  benefit  until  the  annuities  were  fully  paid.  That  case, 
therefore,  is  an  authority  against  the  petitioners ;  and 
Scott  V.  Salmond  was  decided  upon  special  circumstances, 
which  render  it  inapplicable  to  the  present  case^ 
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Rolls.  CURLING  v.  PERRING. 

Feb.  16. 

Modonforthe  nHHIS  was  a  bill  for  the  specific  performance  of  an 
corwpond-  agreement  lo  purchase  certain  annuities  for  the  life 

ence,  referred   of  Hungerford  LuttreU^  and  also  a  policy  of  insurance 
answer  be-       effinsted  on  his  life ;  and  the  defence  made  by  the  De» 

tween  the        fendants  in  their  answer  was,  that  for  some  montha 
solicitor  of  the  .  .  .         r  l  .    r   ^^    *#  u  j 

Defendants       previous  to  the  execution  of  the  agreement,  LaitreU  had 

and  a  person     1,^^  in  communication  with  the  African  committee  for 

not  a  party  to  *^ 

the  suit,  rei.      the   purpose   of  obtaining  an   appointment  to  Sierra 

fused.  Leone  §  that  he  was,  in  fact,  about  to  proceed  to  that 

part  of  the  African  coast ;  that  he  was  in  such  a  state 

of  health  as  would  render  it  impracticable  for  him  to 

obtain  a  licence  from  the  insurance  office  to  go  abroad, 

and  especially  to  such  a  climate;  and  that  those  facta 

were  known  to  the  Plaintiff,  and  fraudulently  concealed 

from  the  Defendants. 


Mr.  Wood  moved,  on  the  part  of  the  Plaintiff,  for  the 
production  of  certain  letters  addressed  by  the  solicitor 
of  the  Defendants  to  Hungerford  Ltdtrell,  and  the 
answers  of  Mr.  LuUrell  thereto^  which  letters  were  ia 
part  set  out  in  the  Defendants'  answer,  and  admitted  to 
be  in  their  possession. 

Mr.  Goodeve  opposed  the  motion,  on  the  ground  that 
the  letters  in  question  were  privileged  communications 
between  the  s(dicitor  of  the  Defendants  and  Mr.  Lui^ 
ireUf  made  after  the  dispute  had  arisen  between  the 
parties. 

« 

Mr.  fVood^  in  reply,  insisted  that  the  correspoodenoe 
question  was  not  a  correspondence  between  solicitor 

and 
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and  client,  but  between  the  solicitor  of  the  Defendants 
and  a  third  party,  on  a  matter  directly  relating  to,  and 
essential  to  the  establishment  of,  the  Plaintiff's  title; 
and  that  there  was  no  case  in  which  it  had  ever  been 
held  that  a  communication  between  a  solicitor  and  a 
person  who  was  no  party  to  the  suit  was  protected  on 
the  ground  of  privilege. 


The  Master  of  the  Rolls  *^  decided  that  the  cor- 
respondence, having  taken  place  after  the  dispute  which 
was  the  subject  of  litigation  had  arisen  between  the 
parties,  formed  no  part  of  the  Plaintifi^s  title,  and  that 
the  Plaintiff  was  not  entitled  to  the  inspection  of  it 
If  the  right  of  inspecting  documents  were  carried  to 
the  length  contended  for  by  the  Plaintifl^  it  would  be 
impossible  for  a  defendant  to  write  a  letter  for  the  pur- 
pose of  obtaining  information  on  the  subject  of  the  suit, 
without  the  liability  of  having  the  materials  of  his  de- 
fence disclosed  to  the  adverse  party. 

Motion  refused,  with  costs. 


*  SitC.Pepjfi, 
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Rolls. 
Feb,  16. 


EVANS  V.  OWEN. 


A  party  may 
take  excep- 
tions to  tne 
Master's  re- 
port of  \m- 
pertinence  at 
any  time 
before  the 
impertinent* 
matter  is 
actually  ex- 
pungea;  and 
the  practice  in 
this  respect  is 
not  altered  by 
the  twenty- 
second  of  the 
last  new 
orders,  which 
provides  that 
mipertinent 
matter  shall 
not  be  ex- 
punged until 
the  expiration 
of  four  days 
from  the  filing 
of  the  report, 
^  in  order  that 
the  adverse 

Earty  may 
ave  an  op- 
portunity of 
nlin^  ex- 
ceptions to 
such  report." 


I^M'R.  PARKER  moved  for  the  discharge  of  an  order, 
obtained  by  the  Plaintiff,  to  set  down  exceptions 
to  the  Master's  report  upon  a  reference  for  imperti- 
nence. The  Master  was  attended  on  the  22d  of  De- 
cember :  on  the  following  day  he  made  his  report  that 
the  matter  was  impertinent;  and  on  the  12th  oi  January^ 
being  the  day  on  which  the  office  re-opened  after  the 
holidays,  the  report  was  filed.  On  the  1 7th,  a  warrant 
to  expunge  the  impertinence,  and  tax  costs,  was  taken 
out  by  the  Defendant,  and  served  upon  the  Plaintiff  on 
the. same  day.  On  the  21st  of  January^  the  Plaintiff 
obtained  an  order  for  liberty  to  set  down  exceptions  to 
the  Master's  report.  This  order,  he  submitted,  was 
obtained  in  contravention  of  the  twenty-second  of  the 
last  new  orders,  which  provides,  that  every  order  to 
refer  for  impertinence  shall  contain  a  direction  to  the 
Master  to  expunge  matter  which  he  shall  find  imper* 
tinent,  and  tax  costs ;  **  but  such  scandalous  or  imper- 
tinent matter  shall  not  be  expunged,  nor  costs  taxed, 
until  the  expiration  of  four  days  from  the  filing  of  the 
report  of  such  scandal  or  impertinence,  in  order  that 
the  adverse  party  may  have  an  opportunity  to  file  ex- 
ceptions to  such  report."  (a)  The  Master  was  not  to 
expunge  the  impertinence  until  after  the  time  specified, 
in  order  that  the  adverse  party  might  have  an  oppor- 
tunity to  file  exceptions.  Here  the  Plaintiff  had  not 
availed  himself  of  the  opportunity  of  filing  exceptions ; 
he  had  suffered  the  four  days  to  elapse  without  except- 
ing. 


(a)  Orders  in  Chancery,  l  Mylne  4*  Keen^  Appendix,  p.  xi. 
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ing^  and  it  was  too  late  to  take  exceptions  after  the       lS35i 
expiration  of  that  time* 

Mr.  J.  RusseUj  for  the  Plaintiff,  contended  that  thera 
was  no  ground  whatever  for  this  application.  The 
practice,  before  the  new  orders,  as  to  exceptions  to 
reports  of  impertinence,  was  clearly  laid  down  in  Notr 
wen/  y.Bofwe{a\  where  Lord  Eldon.saxdf  that  exceptions 
cannot  be  taken  after  the  Master  has  once  expunged ; 
but  until  the  impertinence  is  actually  expunged,  excep- 
tions may  still  be  taken,  notwithstanding  the  order  to 
expunge  has  been  obtained.  The  twenty-second  order 
did  not  vary  the  practice  in  this  respect  The  Master 
was  now  authorised,  under  one  and  the  same  order,  to 
examine  the  matter  referred  for  impertinence,  and  to 
expunge  it,  if  found  impertinent;  and,  lest  the  other 
party  should  be  precluded  by  too  rapid  a  proceeding 
from  filing  exceptions,  it  was  provided  that  the  Master 
should  not  expunge  until  after  the  expiration  of  four 
days  from  the  filing  of  the  report.  But  it  was  still  com- 
petent to  the  party,  according  to  the  rule  laid  down  by 
Lord  Eldorif  to  take  exceptions  at  any  time  before  the 
impertinence  was  actually  expunged. 

The  Master  of  the  Rolls.* 

This  motion  proceeds  upon  the  supposition  that  the 
twenty-second  order  renders  it  imperative  upon  the 
party  intending  to  except  to  the  Master's  report  to  file 
his  exceptions  within  four  days  from  the  filing  of  the 
report*  There  is  nothing  in  the  twenty-second  order  to 
support  that  supposition.   The  object  of  the  order  is,  to 

save 

•  Sir  C.  Pepys. 

■  I      I   I  *  I  ■■111 

(d)  1  Mer.  135. 
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18S5«  Mve  to  pftities  the  expense  of  an  order  to  refer  and 
another  order  to  expunge,  one  order  being  now  sufficient 
for  both  purposes.  That  the  party  against  whom  the 
report  of  impertinence  is  made  may  not  be  precluded 
from  taking  the  opinion  of  the  Court,  if  he  thinks 
proper  to  except  to  the  report,  it  is  provided  that  the 
matter  found  to  be  impertinent  shall  not  be  expunged 
until  afler  the  expiration  of  four  days  from  the  filing  of 
the  report  The  Master  cannot  expunge  until  after 
four  days  have  elapsed  from  the  filing  of  the  report, 
but  the  order  nowhere  declares  that  a  party  may  not 
except  after  tlie  four  days,  if  the  other  side  shall  not 
have  acted  upon  the  report.  The  rule  has  always  been 
that,  so  long  as  the  impertinent  matter  remains  upon 
the  record,  it  is  competent  to  a  party  to  take  excep- 
tions, and  that  rule  is  not  altered  or  afi*ected  by  the 
twenty-second  order. 

Motion  dismissed  with  costs. 
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TINDAL  V.  COBHAM.  5^^«- 

Feb.  16. 

THE  bill  was  filed  by  the  assignee  of  the  vendor  for  A  purchaser, 
..I  •/»  /•  r  yeho  had  been 

the  specinc  performance  of  an  agreement  to  pur-  j|„^  ^^^^  |^ 

chase  an  estate  for  the  sum  of  600/.     By  the  terms  of  possesion, 
the  agreement  the  Defendant  was  to  take  possession  of  not  paid  the 

the  estate  upon  havine  a  eood  title  made  out:  and  he  Purchase- 

■^  °       °  money  on  the 

was  to  pay  5  per  cent  upon  the  purchase-money  from  ground  that  a 

the  time  of  taking  possession,  if  the  purchase-money  Sot  been  made 

were  not  immediately  paid.     The  Defendant  took  pos-  out,  was 

session  in  Jult/  1831,  with  the  consent  of  the  vendor,  to  pay  the 

Shortly  after  the  execution  of  the  agreement,  an  abstract  purchase- 

was  delivered  to  the  Defendant,  and  objections  were  two  months, 

taken  on  the  part  of  the  Defendant  to  the  title,  which  ^^  ^°  «*/^  "P 

'  possession. 

were  not  removed  in  May  1832,  when  the  vendor  took 
the  benefit  of  the  Insolvent  Debtors'  Act,  and  the 
Plantiff  was  appointed  his  assignee.  The  Defendant 
continued  in  possession  of  the  estate,  and  had  neither 
paid  the  purchase-money,  nor  any  part  of  the  interest 
upon  the  purchase-money. 

A  motion  was  now  made  that  the  pnrcbase-^oney 
might  be  paid  into  Court ;  and  Wickham  ▼.  Eoered  {a) 
and  Younge  v.  Duncombe  {b)  were  cited  as  authorities  to 
shew,  that  a  purchaser  could  not  keep  possession  of  the 
estate,  and  of  the  purchase-money  too.  In  Wickham  ▼. 
Evered  the  purchaser  was  ordered  to  pay  in  the  pur* 
chase-money  within  a  month,  if  he  elected  to  retain 
possession.  Younge  v.  Dtmcombe  was  a  much  stronger 
case ;  for  there  a  part  of  the  contract  was,  tliat  5000/., 

part 

(a)  4  Mad.  53.  {b)  1  Younge,  215. 
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part  of  the  purchase-money  amounting  in  the  whole  to 
6S00/.,  should  be  secured  by  a  mortgage  of  the  estate 
payable  at  not  less  than  twelve  months  from  the  date  of 
the  conveyance.  The  purchaser,  however,  was,  upon 
motion,  ordered  to  pay  in  the  whole  purchase-money 
within  two  months. 


On  the  part  of  the  Defendant  it  was  insisted  that,  by 
the  terms  of  the  agreement,  the  purchaser  was  not  to 
pay  the  purchase-money  until  a  good  title  to  the  estate 
was  made  out ;  and  that  the  non-completion  of  the  pur- 
chase had  arisen  from  the  delay  on  the  part  of  the 
Plainti£P  to  answer  queries  and  objections  taken  to  the 
title  up  to  May  18S2,  and,  since  that  period,  by  the 
state  of  circwnstances  occasioned  by  the  Plaintiff's  in- 
solvency. 

Mr.  Pemberton  and  Mr.  WHbraham^  in  support  of  the 
motion. 

Mr.  BUJcerstethf  contra. 

The  Master  of  the  Rolls.* 

The  Defendant  must  make  his  election  either  to  pay 
the  purchase-money,  or  give  up  possession ;  and  let 
him  make  that  election  within  two  months.  The  Plain- 
tiff is  entitled  to  the  immediate  payment  of  interest  at 
5  per  cent,  upon  the  purchase-money,  to  be  calculated 
from  the  time  at  which  the  Defendant  took  possession. 

•  Sir  C.  Pepyt. 


% 
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SPICER  V.  JAMES.  •^««- 1«- 


nPHIS  was  a  suit  instituted  by  a  creditor,  on  behalf  Under  the 
of  himself  and  all  other  creditors,  for  an  account  criw^aMi^ 
of  the  personal  estate  of  an  intestate,  and  the  payment  *»  adminis- 
of  bis  debts.     The  Defendant  was   another  creditor,  i^g  his  intes- 

who  had  taken  out  letters  of  administration  of  the  intes-  ^^f**  °**®?  . 

to  be  applied 

tate's  estate  and  effects,  and  who,  by  his  answer,  stated  in  a  due 

that  he  had  himself  a  demand  as  a  creditor  agrainst  the  course  of  ad- 

^  ministration, 

estate,  and  claimed  to  be  entitled,  in  riirht  of  his  office  of  the  Master  is 
administrator,  to  retain  the  amount  of  that  demand  out  ^  eolnto^the 

of  the  assets.     The  Plaintiff,  without  amending  his  bill,  consideration 

,.,  ,  ii-j  i_i-i       of  transaction* 

replied  to  the  answer,  and  obtained  at  the  heanng  the  between  the 

common  decree,  directinir  the  accounts  to  be  taken  in  administrator 

,       .  and  the  other 

the  usual  way,  and  the  assets  to  be  applied  in  a  due  creditors 

course  of  administration,  in  payment  of  the  intestate's  !j*  ^  ♦ih^jjj. 

debts.  ministrator's 

riffht  of  re- 
tainer for  a 
Upon   taking  the   accounts  before  the  Master,  the  debt  due  to 

Defendant,  in  his  discharge,  credited  himself  with  the 

amount  of  the  sums  in  which  the  intestate  had  been 

indebted  to  him,  and  in  respect  of  which  he  insisted  on 

his  right  to  retain  out  of  the  assets  in  his  hands  as 

against  the  Plaintiff  and  the  other  creditors  in  equal 

degree. 

In  opposition  to  this  claim,  the  Plaintiff  proved 
by  affidavits  that  the  Defendant  had,  on  being  pressed 
by  the  other  creditors  for  payment  of  their  debts,  un- 
dertaken and  agreed  to  postpone  his  own  demand  till 
the  amount  of  their  debts  had  been  satisfied,  thereby 
in  effect  consenting  to  waive  his  right  of  retainer. 

The 
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19S5.  The  Master  disallowed  the  Derendant's  claim,  and 

' -g*  '    '        having  reported  accordingly,  an  exception  was  taken  to 
V.  his  report     The  Vice-Chancellor,  after  argument,  al- 

Jamsi.  lowed  the  exception,  upon  the  ground  that,  under  a 
decree  for  accounts  framed  as  this  was  in  the  common 
form,  and  directing  the  assets  to  be  applied  in  a  due 
course  of  administration,  the  Master  had  no  authority 
to  go  into  the  consideration  of  extrinsic  circumstances, 
by  which  tlie  legal  rights  of  the  Defendant  as  adminis- 
trator might  be  qualified  or  varied.  The  Plaintiff  now 
appealed  from  his  Honor's  order. 

Sir  W.  Home  and  Mr.  BctheUj  in  support  of  the 
appeal. 

The  debt  claimed  by  the  administrator  was  founded 
upoB  a  contract  of  the  intestate  to  pay  him  a  certain 
sum  of  money.  It  cannot  be  pretended  that,  because 
IK^  evidence  is  gone  into  to  disprove  the  existence  of 
the  Defendant's  debt,  its  validity  is  therefore  admitted. 
The  fact  of  the  Defendant  having,  by  his  answer,  stated 
himself  to  be  a  creditor,  was  not  sufficient  He  was 
still  under  the  necessity  of  proving  his  claim  as  a 
debt  in  the  usual  manner  in  the  Master's  office;  and 
if  he  had  been  an  ordinary  creditor,  and  had  not  also 
united  in  his  person  the  character  of  administrator,  be 
must,  upon  carrying  in  his  charge,  have  proved  it 
88  a  debt  then  due  and  payable;  and  it  would  have 
been  competent  to  the  parties  representing  the  estate 
to  take  issue  upon  the  charge.  One  of  the  incidents 
to  a  due  course  of  administration  is,  the  application 
of  the  right  of  retainer;  but  that  right  is  merely  a  con- 
sequence flowing  from  the  presumption  of  law  that  the 
administrator  shall  be  held  to  have  paid  himself,  because 
be  is  incapable  of  suing  himself;  and  as  in  this  case 
there  was  no  evidence  of  the  existence  of  the  debt  till 
the  parties  were  before  the  Master,  any  circumstances 

affecting 
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affectiag  that  debt,  and  the  remedy  for  it,  such  as  a  1895. 

waiver  of  the  right  of  retainer,  might  be  brought  forward  Spia» 

in  evidence  at  the  same  time.  ^» 


Mr.  Barber^  contra. 

The  Lord  Chancellor.* 

It  appears  to  me  that  the  Vice-Chancellor's  judgment 
is  perfectly  correct.  By  the  decree,  as  I  understand  it, 
the  assets  are  to  be  administered  according  to  the  ordi- 
nary course,^- the  course  in  which  assets  are  adminis- 
in  a  court  of  equity.  Here,  however,  the  Master  has 
upon  special  grounds  taken  upon  himself  to  depart 
from  that  course.  In  order  to  justify  such  departure^ 
there  ought  to  have  been  a  specific  instruction  to  that 
effect.  It  is  said  there  has  in  this  case  been  a  waiver 
of  the  right  to  retain,  but  the  facts  respecting  that  part 
of  the  case  have  not  been  gone  into^  and  indeed,  in  the 
present  state  of  the  proceedings,  they  could  not  properly 
be  presented  to  the  Court,  which  is  consequently  not  at 
liberty  to  assume  that  there  was  any  waiver. 

On  the  ground,  therefore,  that  the  Master  had  no 
authority  under  the  decree  to  enter  into  the  consider- 
ation of  the  question,  I  must  affirm  the  order  of  his 
Honor  allowing  the  exception. 

*  Lord  Lyndhurii. 


jAMBi. 


YoL.  II.  D 


490  CASES  IN  CHANCERY. 

18S4. 


18J4. 

^^is!  ASTON  V.  HERON. 

If  the  mis.        JAMES  HEATH  LEIGH  was,   in  March  1812, 

conduct  of  an   «/  .  i  •  <• 

officer  of  the  appointed,  by  an  order  of  the  Court,  the  receiver  of 

cuSm  iu^*^  certain  estates  in  the  county  palatine  of  Chester:  and  he 
orders,  be-  entered,  about  that  time,  on  the  duties  of  his  oflSce. 
subject  of  civil  ^^^^  Ei^hus  occupied  part  of  die  estates  as  tenant; 

proceedings  akid  in  April  1833,  the  receiver  put  in  a  distress  for  rent 
before  another  .  -  *.     ^  ,  r.^.  .  i     •    ■■ 

tribunal,  the     ^^  arrear  to  the  amount  of  174^.  10s.     This  was  levied 

d^^'°  "**  without  any  specific  complaint  or  ali^ation  of  irregu- 
may  either       briQr,  atid  to  the  amount  of  176/.  155.  Sd.^  an  amount 

!!!!lf;If^®  c  somewhat  less  than  was  sufficient  to  cover  the  costs  and 
cognizance  of 

the  complaint,  tS!ft^;  and  thereupon  Eachus  commenced  an  action  of 
the°matte7to  ^^^P^s  against  the  receiver  and  the  bailiff  who  made 
be  dealt  with    ^e  levy.     An  injunction  having  been  obtained  to  re- 

upon  such  ^  ^  o 

proceedings;    Strain  die  proceedings  in  this  action,  a  modon  was  now 

S?'?i®'*^^''  n»de  to  discharge  the  order  of  the  Vice-Cbanoellor  re- 
the  title  to  re-        .  ° 

dress  against     ftising  to  dissolve  the  injunction. 

such  officer  is 

founded  on  a 

denial  of  his        Mr.  Knight  and  Mr.  G.  Richards^  for  the  motion. 


authority,  or 
on  an  alleged 

defect  in  the        Mr.  Pepus  and  Mr.  Booth,  contrd. 

order  which  '^•^ 

he  has  exe-  

cuted,  the  — — ^— — — . 

Court  (which  rrn      r  i-i 

alone  is  com-         The  LORD  CHANCELLOR.  Jpril  U 

petent  to  de< 

cide  upon  the       I  am  of  opinion,  that,  in  the  circumstances  here  set 

own  orders)     forth,  his  Honor  could  not  do  otherwise  than  maintain 

is  bound  to      the  injunction  for  the  protection  of  the  receiver,  and  of 
interpose  by       .      ^        ,       ,    .   .         . 
injunction,      the  Court  s  administration. 

and  assume 

exclusive 

jurisdiction  It  is  necessary  to  distinguish  this  case  from  some 

muter  of        others  to  which  it  bears  some  resemblance,  but  from 

complaint.       which  it  is  separated  by  essential  differences. 

Where 
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Where  a  proceeding  is  begun  which  questions  the  18S4. 
title  of  the  receiver,  there,  undoubtedly,  the  Court  not 
only  will  restrain  the  further  prosecution  of  the  action, 
but  may,  if  it  think  fit,  punish  those  by  whom  the 
actimi  was  brought  without  leave^  as  for  a  contempt 
In  an  anonymous  case  (a),  where  an  application  was 
made  for  liberty  to  defend  an  ejectmrat  brought  against 
a  receiver,  Mr.  Uoyd^  amicus  curiae,  stated  the  general 
understanding  of  the  profession  to  be,  that  no  person 
could  bring  ejectment  without  the  permission  of  the 
Court,  and  that  whoever  did  so  would  be  committed. 
In  fiict,  such  a  proceeding  is  a  rescinding  of  the  Couttfs 
appointment  This,  then,  is  clear ;  but  it  is  said  not  to 
be  the  present  case,  in  whidi^  it  is  alleged)  the  receiver'd 
title  is  not  disputed ;  and  for  the  present  I  shall  suppose 
that  to  be  so. 

Again,  where  an  irregularity  has  been  committed  in 
executing  the  process  of  the  Court,  if  the  Court  has 
declared  the  execution  irr^ular,  and  discharged  the 
par^  from  custody,  nothing  can  be  more  dear  than  that 
he  has  been  illegally  detained,  and  that  he  would  ha?e 
a  right  to  bring  his  action  for  the  false  imprisonment^ 
unless  this  Court  interfered  to  prevent  such  a  proceeding. 
This  point  has  been  fully  considered  in  several  cases, 
particularly  in  Frawd  v.  Ijowrence  {b\  and  afterwards 
by  me  in  Green  v.  fVilkinSf  in  the  course  of  the  sittings 
after  Michaelmas  term  1831.  Lord  ElAm^  bb  wdl  as 
myself,  felt  that  it  was  a  strong  jurisdiction.  For  whltti 
indeed,  was  it  but  saying,— *a  subject  has  been  fidsdy 
imprisoned,  and  yet  he  shall  have  no  remedy  before  a  jory, 
because  the  injury  done  was  committed  in  executing  the 
process  of  the  Court  of  Chancery  ?  The  Court  excludes 
all  other  jurisdiction  in  every  thing  relating  to  its  pro- 


(«)  6  Vet.  287.  (*)  1  J.  *  W.6SS. 
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1834.  cess,  not  only  preventing  any  other  court  from  judging 
whether  or  not  its  orders  were  regular,  but  from  ex* 
amining  into  the  regularity  of  their  execution ;  and  not 
only  preventing  such  examination,  but  shutting  out 
redress  at  any  hands  but  its  own,  where  a  wrong- 
ful act  is  admitted  to  have  been  done  under  colour  of 
obeying  its  commands.  It  assumes  to  be  the  only  judge 
of  all  that  regards  the  issuing  and  the  execution  of  its 
own  orders. 

Whether  or  not  it  be  necessary  that  the  Court  should 
enjoy  this  jurisdiction,  and  have  the  power  of  enforcing 
it,  exclusive  of  all  interference,  even  where  its  orders 
cannot  be  said  to  have  been  obeyed,  but  rather  have 
been  colourably  used  as  a  pretext  for  wrong-doing,  it 
is  now  too  late  to  inquire.  The  question  has  been 
settled  long  ago.  The  case  of  Bailey  v.  Deoereux  (a), 
and  still  more  that  of  May  v.  Hook  {b\  clearly  prove 
that  in  all  cases  of  this  kind  the  Court,  on  the  appli- 
cation of  those  who  are  sued  for  what  they  have  done  in 
executing  its  process,  may  interpose  to  prevent  or  stay 
such  proceedings;  and  in  Fravod  v.  Lawrence^  Lord 
Eldotij  while  he  admitted  the  jurisdiction  to  be  very 
strong  which  prevented  a  party  falsely  imprisoned  from 
appealing  to  a  jury,  nevertheless  felt  that  he  was  not  at 
liberty  to  give  it  up. 

That  these  cases  shew  the  right  to  reside  in  the  Court, 
I  am  quite  ready  to  admit ;  but  I  do  not  think  that  they 
go  further.  They  do  not  shew  that  the  Court  must,  in 
all  such  instances,  exercise  the  right  They  do  not 
limit  its  discretion,  although  they  prove  its  authority. 

Wherever 

(a)  1  Fern.  2S9.;  stated  from  {b)  1  Dick,  610.;  stated  from 
the  Registrar's  book,  mlJ.  4^  the  Registrar's  book,  in  1  J.  {• 
FP.660. 11.  W.^ez.n. 
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Wherever  the  title  of  its  officers,  whether  receivers  or  1834. 
committees,  is  disputed,  the  Court  has  no  choice:  it 
cannot  ailow  any  proceedings  of  the  kind  to  go  on 
without  abandoning  its  own  jurisdiction;  it  must  re- 
strain as  of  course,  otherwise  it  permits  its  own  orders 
to  be  rescinded,  and  its  jurisdiction  to  be  questioned-— 
its  orders  to  be  rescinded  indirectly,  and  not  by  the 
superior  court  of  appeal ;  its  jurisdiction  to  be  questioned 
by  courts  of  inferior  or  co-ordinate  authority*  If,  for 
example,  ejectment  could  be  maintained  against  a  re- 
ceiver, and  possession  be  thereby  recovered,  what  would 
this  be,  but  to  enable  the  court  and  jury  to  discharge 
the  order  for  the  receiver,  or,  what  is  still  more  absurd, 
to  frustrate  that  order  by  preventing  its  execution  ?  But 
where  the  process  has  been  irregularly,  that  is,  illegally, 
used, —  where  it  has  been  made  the  pretext  for  doing 
wrong,  no  considerations  either  of  principle  or  of  prac- 
tical convenience  can  require  that  the  Court  should,  in 
every  case,  draw  to  itself  the  examination  of  the  matter, 
prevent  all  other  tribunals  from  punishing  the  wrongs 
doer,  and  exclude  the  injured  party  from  access  to  all 
redress,  save  that  which  its  own  jurisdiction  can  afford. 

Thus,  put  the  case  of  an  excess  committed  in  per- 
forming the  orders  issued.  Suppose  that  the  wrong 
party  has  been  attached  for  a  contempt,  and  hurried  to 
prison  in  despite  of  the  most  satisfactory  assurances,  and 
even  proofs  furnished  on  the  spot,  that  the  officer  was 
mistaken ;  or  suppose  him  carried  to  a  wrong  prison, 
to  a  prison  out  of  the  jurisdiction,  and  contrary  to  the 
provisions  of  the  habeas  corpus  act;  surely  it  would  be 
preposterous  to  contend  that  this  Court  alone  could 
punish  or  redress  wrongs  like  these  —  preposterous  to 
apprehend  any  peril  to  its  jurisdiction — ^puerile  to  imagine 
that  its  dignity  would  sustain  any  diminution  if  the  wrong- 
doer were  left  to  answer  for  his  offence  before  a  jury  of 
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1 834.  his  ooantrymen,  and  that  convenient  tribunal  were  allowed 
to  award  the  compensation  which  the  sufferer  should 
receive.  It  is  fit,  and  even  necessary,  that  in  all  such 
cases  the  Court  should  possess  the  power  of  itself  inter- 
posing and  drawing  exclusively  within  its  own  precincts 
the  functions  both  of  penal  and  of  remedial  judicature. 
The  Court  should  have  authorityt  alone  if  it  sees  oc- 
casion, to  perform  the  office  of  punbhmg  the  wrong-doer 
and  giving  redress  to  the  injured ;  but  that  it  well  and 
safely  may  share  this  jurisdiction  with  the  legal  tribunals 
of  the  country,  that  it  well  and  safely  may  delegate  to 
them  the  task  of  such  visitation,  I  hold  to  be  alike  clear 
upon  the  reason  of  the  thing,  and  consistent  with  all  the 
analogies  in  which  the  general  doctrine  of  contempt 
abounds. 

Take  the  case,  for  example,  of  other  courts  of  high 
jurisdiction.  If 'the  process  of  the  King's  Bench  has 
been  abused,  false  imprisonment  will  lie  before  the 
Common  Pleas  or  Exchequer,  although  neither  of  these 
Courts  could  directly  examine  an  order  made  by  the 
King's  Bench ;  nor  will  the  latter  Court  stop,  indeed  it 
has  no  power  to  stop,  an  action  thus  brought,  upon  the 
ground  that  the  irregularity  was  in  executing  its  process 
— that  no  other  Court  can  judge  of  what  is  or  is  not  a 
breach  of  its  rules,  and  that  it  alone  can  give  redress  for 
the  injuries  committed  in  its  name.  The  High  Court  of 
Parliament,  endowed  with  loflier  functions,  lays  claim 
to  more  ample  privileges ;  the  rather,  because  these  have 
never  been  with  absolute  precision  ascertained.  Where, 
therefore,  any  thing  has  been  done  in  execution  of  their 
orders,  the  Commons  have  been  frequently  in  the  habit 
of  refusing  to  allow  the  matter  to  come  in  question  before 
any  other  tribunal.  But  they  have  never  held  it  to  be 
oUigatory  upon  them  in  all  cases  to  be  the  sole  judges  of 
the  due  execution  of  their  own  process.     Nor  have  they 

deemed 
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deemed  it  any  abandoament  of  their  rights/or  degrad*  1884. 
ation  of  their  state,  to  permit  the  conduct  of  persons 
executing  their  orders,  nay,  to  allow  the  extent  of  their 
privileges  themsdves  to  become  incidentally  the  subject 
of  examination  in  courts  of  subordinate  jurisdiction. 
The  same  assembly  which,  in  the  reign  of  Queen  Atme, 
committed  to  prison  the  counsel  who  argued  a  writ  of 
enor  on  a  vecord  toudiing  a  right  of  contested  election, 
and  which  half  a  century  later  went  to  the  preposterous 
extremity  (I  speak  it  with  all  reverence)  of  trying,  or 
rather  vtolestly  asserting  a  right  of  fishing  claimed  by  a 
member,  through  the  medium  of  committing  those  who 
disputed  it  to  the  custody  of  the  aeijeant^at-arms,  will 
not  easily  be  suspected  of  too  little  tenacity  in  holding 
by  its  privileges,  or  too  scrupulous  a  reluctance  in  sus- 
taining its  dignity ;  and  yet  that  same  body  allowed  all 
the  Courts  of  WtsiminsUr  Hall  to  question  its  right  of 
fcommilmeDt  a  few  years  ago,  and  I  myself,  albeit  tlien  a 
member,  was  suifered,  and  witl^  impunity,  to  argue 
against  that  right  before  tb^  other  house  of  Parliament, 
and  to  treat  the  power  assumed  by  the  Commons  as  an 
illc^  usurpation*  Enough  assuredly  has  been  said  to 
prove  that  the  Court  of  Ckaucerj^  though  clothed  withv 
the  undoubted  right  of  preventing  any  other  tribunal 
iVom  examining  questions  arising  out  of  the  execution 
of  its  orders,  is  not  bound  upon  any  principle  to  exclude 
euch  ooncurrent  jurisdiction  in  every  case^  whatever  be 
the  circumstance  that  may  have  attended  it. 

The  two  descriptions  of  cases  to  which  I  have  ad- 
verted—  those  where  the  jurisdiction  of  the  Court  is 
disputed  directiy  by  resistance,  or  indirectiy  by  obstruct 
tion,  and  those  where  complaint  is  only  made  of  the 
irregular  or  oppressive,  and  therefore  illegal  execution 
of  its  unquestioned  decrees — do  neither  of  them  accu- 
rately embrace  the  facts  of  the  present  case,  althoi^h 
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1834.  they  furnish  a  principle  which  exhausts  the  whole  subject, 
and  which  therefore  rules  the  present  case,  as  well  as  all 
others.  That  principle  is,  that,  in  the  first  class  of  cases, 
those  where  the  jurisdiction  is  disputed,  the  Court  has 
no  choice,  but  must,  at  all  events  and  at  once,  draw  the 
whole  matter  over  to  its  own  cognisance ;  but  that  in  the 
other  class,  where,  admitting  the  Court's  authority,  re- 
dress is  only  sought  for  irregularity  or  excess  in  the  per- 
formance of  its  orders,  and,  generally  speaking,  wherever 
the  jurisdiction  is  not  denied  or  resisted,  the  Court  has 
an  indisputable  right  to  assume  the  exclusive  juris- 
diction, but  may,  if  it  think  fit,  on  the  circumstances 
being  specially  brought  before  it,  permit  other  courts 
to  proceed  for  punishment  or  redress. 

The  present  case  comes  clearly  within  the  latter  de- 
scription ;  for  although  it  is  not  a  case  where  an  illegal  or 
oppressive  execution  is  complained  of,  it  is  one  where  a 
person  admitting  the  jurisdiction  asserts  a  claim  of  right 
which  interferes  with  the  rights  sought  to  be  exercised 
by  the  receiver,  as  standing  in  the  shoes  of  the  party 
of  whose  estate  the  Court  has  taken  possession.  The 
possession  of  the  receiver  is  the  possession  of  the  Court, 
and  no  one  can  disturb  it  but  through  an  application 
to  the  Court  The  acts  of  the  receiver,  in  the  ad- 
minbtration  of  the  estate,  are  the  acts  of  the  Court ; 
and  the  Court  may,  therefore,  if  it  pleases,  prevent 
any  other  jurisdiction  from  questioning  those  acts,  be- 
cause, strictly  speaking,  that  would  be  to  question  the 
Court's  administrative  proceedings.  Nevertheless,  the 
Court  is  fully  authorised,  on  a  case  being  made,  to 
leave  the  acts  of  its  receiver  to  be  questioned  elsewhere^ 
for  the  purpose  of  trying  a  right  in  those  for  whom  it 
holds  possession,  just  as  it  is  fully  authorised  to  leave  a 
complaint  of  irregular  or  oppressive  execution  of  its 
orders  to  be  adjudicated  elsewhere,  if  that,  upon  the  facts 

dis- 
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disclosed,  should  appear  to  be  the  preferable  conrse.  In 
the  one  instance,  the  Court  exercises  its  discretion  by  ab- 
staining from  taking  cognisance  of  a  wrong  committed  in 
its  name ;  in  the  other,  it  abstains  from  taking  cognisance 
of  a  disputed  right.  In  both  cases  it  may,  if  it  think  fit, 
assert  and  assume  exclusive  jurisdiction  of  the  matter; 
but  in  neither  is  it  bound  to  exclude  the  other  tribunals, 
as  it  would  be  where  its  jurisdiction  was  disputed,  or  its 
authority,  in  any  other  way,  contemned. 


ISS^. 


Acting  upon  these  principles,  if  the  facts  of  the  pre- 
sent case  had  disclosed  any  irregularity  in  the  perform- 
ance of  the  receiver's  duty,  or  raised  any  distinct  question 
of  contested  right,  proper  for  the  cognisance  of  the 
common  law  courts,  I  should  without  hesitation  have 
permitted  the  action  of  trespass  to  proceed,  had  it 
appeared  more  convenient  that  the  redress  should  be 
sought,  or  the  controversy  determined,  on  the  other  side 
of  the  Hall;  but  I  find  nothing  whatever  in  the 
aflSdavits  except  a  vague  and  general  allegation,  that  the 
distress  put  in  by  the  receiver  for  rent  not  denied  to  be 
in  arrear  was  irregularly  and  illegally  levied.  There  is 
no  suggestion  that  this  rent  arrear  is  over-stated,  none 
that  an  excessive  distress  was  taken  —  not  even  a  com- 
plaint, upon  oath,  that  an  over-charge  for  expences  is 
made — only  a  hint  dropped  to  this  effect  in  the  corre- 
spondence. The  party,  then,  can  have  no  right  what- 
ever to  complain,  if,  having  failed  even  to  state  a  case 
against  the  officers  of  the  Court,  and  in  circumstances 
sworn  to  on  the  other  side,  and  not  denied,  which 
render  his  proceedings  at  law  more  than  suspicious, 
he  should  be  unable  to  obtain  leave  to  prosecute  his 
action.  If  he  has  such  facts  to  state  as  will  incline  the 
Court  either  to  withdraw  the  injunction  and  let  him 
proceed,  or  to  afford  him  redress  by  the  intervention 
of  its  own  officers,  and  in  the  exercise  of  its  own  un- 
questioned 
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1884*.  questioned  authority,  he  may  eome  again  with  a  mended 
hand.  lo  the  mean  time^  his  present  mo^ipn  n^ust  be 
refused  with  coats. 


service. 


May  8.  THOMAS  V.  Th«  EARL  of  JERSEY. 

June  5. 

Service  of  a  |^N  the  7th  of  January  1834,  the  Plaintiff  filed  his 
woDw^tLnd      ^^^  hill  against  the  Earl  oi  Jersey^  and  on  the  16tb  a 

of  an  order      letter  missive,  with  a  copy  of  the  bill,  was  served  on  the 

for  a  sequet-  . 

tradon  mn.      Defendant  by  being  left  with  one  of  the  Defendant's  fe- 

upon  a  V^T*     male  servants  at  his  town  residence  in  Berkeley  Square. 

ai  a  wiuie  nrudi 

he  was  beyond  His  Lordship  was  then  abroad,  having  left  England  for 
tioV^y  bav-  *®  Continent  in  the  Naoember  preceding.  On  the  Sd  of 
ing  them  at  February^  a  subpcena  to  appear  was  served  ip  the  same 
town  red-  ^^7*  ^^  ^^  ^^^^  ^^  February  an  order  sin  for  a 
^^^^  h^'^  sequestradon  issued,  and,  on  the  38th,  inquiry  was  made 
Gumstances,  of  his  Lordship's  servants  at  his  house  in  Berkeley  Square 
^r^n^  with  respect  to  his  place  of  residence,  when  it  appeared 

that  he  was  sdll  on  the  Continent,  On  the  6th  of 
March  the  Vice-Chancellor,  on  affidavit  of  these  facts, 
directed  that  service  of  the  order  for  a  sequestradon  nisi 
at  the  Defendant's  town  house  should  be  deemed  good 
service;  and  on  the  15th  of  April  a  motion  for  dis- 
charging the  previous  orders  w^s  refused  by  his  Honor 
with  costs.  Two  days  afterwards  an  appearance  was 
entered  for  the  Earl  of  Jersey* 

The  Solicitor-General  and  Mr.  Tennanty  on  behalf  of 
the  Defendant  Lord  Jersey^  now  moved  that  the  three 
several  orders  of  the  Vice-Chancellor,  of  the  20th  of 
Februan/y  the  6th  of  March^  and  the  15th  of  Aprils 
might  be  discharged. 

For 
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For  the  motion,  it  was  argued  that  the  Plaintiff  had 
in  this  case  proceeded  just  as  if  Lord  Jersey  had  been 
residing  within  the  jurisdiction;  although  it  was  per- 
fectly settled,  that  where  a  party  is  hcmA  fide  resident 
beyond  the  realm,  service  by  leaving  the  writ  at  hi3 
ordinary  dwelling-house  in  this  country,  was  not  good 
service.  If  the  Defendant  was  non-resident,  such  dwell- 
ing-house was  not  his  usual  place  of  abode.  Th^e  waa 
not  even  an  allegation  or  pretence  that  Lord  Jer^  went 
abroad  to  avoid  service. 


1834. 
Thomas. 

V. 

The  Earl  g£ 


Mr.  Bjolfe  and  Mr.  Stinton^  contra^  submitted,  that  ia 
determining  whether  a  party  was  to  be  considered  as 
abroad  or  not,  the  Court  would  look  into  the  circum- 
stances of  the  case.  Here  the  service  was  al(pgether 
regular;  the  question  had  been  much  discussed  an(} 
considered  in  the  court  below,  and  precedents  were  di- 
rected to  be  searched  for  before  the  orders  were  made. 
The  order  for  the  sequestration  was  not  absolute,  bqt 
nisi  only ;  and  according  to  the  authorities  such  seques-' 
tration  did  not  bring  the  party  into  contempt.  It 
was  part  of  the  order  that  it  should  not  be  made  absolute 
except  upon  personal  service ;  SmalWrooke  v.  Lord  Don- 
egal  (a).  The  Defendant  had  therefore  nothing  to  com- 
plain of  with  respect  to  the  sequestration  of  his  goods 
and  chattels ;  and  in  fact  the  order  was  no  more  than  a 
form  operating  as  a  notice  to  the  Defendant,  that  if  he 
did  not  enter  an  appearance,  the  sequestration  would  be 
made  absolute :  Lord  Cliffin-d^s  case.lfi)  In  The  AUomey^ 
General  v.  Earl  of  Stamford  (c)  an  order  for  a  seques- 
tration ram,  served  at  the  town  residence  of  a  peer,  was 
decided  to  be  properly  served,  although  the  peer  usually 
resided,  and  was  then  residing,  at  his  country  seat ;  and 
in  SmaUbrooke  v.  Lord  Donegal^  service  of  the  order  nisi 

on 

(a)  3  Amt.  647.  (*)  «  P.  Wvu.  385.  (c)  8  -Die*.  744. 
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16S4. 


Thomas 

V. 

The  Earl  of 
Jersey. 


on  the  clerk  in  Court  was  held  sufficient,  the  absolute 
order  alone  requiring  personal  service.  It  was  never 
said  or  pretended  that  the  Defendant  did  not  intend  to 
return;  the  fact  being  that  he  left  England  in  November 
1833)  and  came  home  in  April  last.  If  then  his  house 
in  Berkeley  Square  was  to  be  deemed  his  usual  place  of 
residence,  every  thing  was  regular ;  for  it  was  admitted 
that  service  at  the  usual  place  of  residence  was  good 
service.  The  Defendant,  by  having  since  entered  an 
appearance,  had  waived  any  objection,  for  it  was  settled 
that  a  subsequent  appearence  cured  every  irregularity 
Anon.  {a)f  Bound  v.  fVells.  (6) 


77ie  Solicitor-Generalj  in  reply,  observed  that  in  the 
Attorney-General  v.  Earl  of  Stamford  the  Defendant  was 
not  resident  abroad,  but  in  this  country,  and  that  the  case 
in  the  Exchequer  could  be  no  authority  upon  a  question 
as  to  the  practice  of  this  Court.  No  case  had  been  or 
could  be  produced  in  which  service  at  a  party's  dwelling- 
house  had  been  held  good,  where  the  owner  was  bon& 
Jide  residing  out  of  the  jurisdiction.  The  act  of  par- 
liament (c),  which,  in  particular  cases,  where  parties  were 
abroad,  gave  e£Pect  to  certain  proceedings  in  lieu  of  per- 
sonal service,  would  have  been  perfectly  superfluous  if 
such  a  practice  as  this  were  allowable ;  for  a  party  who 
absconded  was  put  by  that  statute  in  a  more  favourable 
situation  than  one  who  went  abroad  for  his  health  or 
amusement  would  be  placed  in,  if  the  Vice-Chancellor's 
orders  were  to  be  upheld.  As  then  there  was  no  suf- 
ficient service  of  the  first  order,  that  order  failed,  and  of 
course  the  others,  which  were  founded  upon  it,  failed  also. 


Jtine  5. 


The  Lord  Chancellor  refused  the  motion. 


{a)  5  Atk.  567. 
{h)  3  Mad.  434. 


(c)  5  0, 2.  c.  35. ;  but  see  4  & 
5  W.A.C.Z2. 
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Lord  ALDBOROUGH  v.  BURTON.  Rolls, 

rpHE  petition  was  presented  by  the  Plaintiff,  Lord  A  Plaintiff 

Aldborough^  who  was  residing  at  Carlsbad  in  Bo-  and  out  of  the 
hernia  /  and  it  prayed  for  the  discharge  of  an  order  J*"^*^^*^'J[,g 
obtained  by  the  Defendant,  requiring  the  Plaintiff  to  unial  security 
give  security  to  answer  the  costs  of  the  suit.     The  ">r  costs, 
ground  upon  which  the  discharge  of  the   order  was 
sought  was,  that  Lord  Aldborough  was  a  peer  of  Ireland^ 
and  exempted,   by  reason  of  his  privilege,  from  the 
ordinary  rule,  which  rendered  plaintiffs  residing  out  of 
the  jurisdiction  liable  to  give  security  for  costs. 

Mr.  Bickerstethy  who  supported  the  petition,  said  he 
had  not  been  able  to  find  any  case  in  which  an  order  to 
give  security  tor  costs  had  been  discharged  upon  the 
ground  of  the  privilege  claimed  by  the  Plaintiff.  He 
understood,  however,  that  a  case*  had  lately  occurred 
in  the  Court  of  Exchequer,  before  Lord  Lyndhurst  and 
the  other  Barons,  in  which  the  Court  had  refused  to 
grant  an  application,  the  object  of  which  was  to  subject 
Lord  Ferrers^  who  was  residing  abroad,  to  give  security 
for  costs.  The  general  rule,  no  doubt,  was,  that  where 
the  plaintiff  was  resident  out  of  the  jurisdiction,  the 
defendant  was  entitled  to  an  order  on  the  plaintiff  to 
give  security  for  costs :   Meliorucchy  v.  Meliorucchy  (a), 

Gage 

*  The  case  alluded  to  was  The  costs  cannot  be  required  from  a 
Earlof  Ferrers  y.Robmi^ythexe  peer,  though  residing  abroad: 
it  was  ruled,  that  security  for      2  DawL  Pr.  C.  65  S. 


(a)  S  Fes,  sen.  84. 


402  CASES  IN  CHANCERY. 

18S4.  Gage  v.  Lady  Stafford  {a).  There  were  also  cases  in 
^^^  .^  which  plaintifl^  entitled  to  privileges,  such  as  ambas- 
Aldboroooh  sadors'  servants,  had  been  required,  even  after  answer, 
BimT6it  ^  S'^®  security  for  costs :  Barret  v.  Buck  (6),  Goodwin 
V.  Archer  {c)f  Anon,  {d).  On  the  other  hand,  there  were 
cases  in  which  persons  residing  abroad  were  exempted 
from  the  liability  to  give  security  for  costs;  as  where 
the  plaintiffs  were  naval  or  military  officers,  or  persons 
otherwise  actually  employed  on  foreign  service.  The 
Plaintiff  did  not,  undoubtedly,  come  under  the  descrip- 
tion of  a  person  actually  employed  on  foreign  service ; 
but  he  was  a  peer,  entitled  to  all  the  privileges  of  an 
English  peer,  except  that  of  sitting  in  Parliament  If, 
therefore,  an  English  peer. were  exempted  from  the 
liability  to  give  security  for  costs,  the  Plaintiff  was 
equally  entitled  to  that  privilege ;  and  the  order  obtained 
by  the  Defendant  ought  to  be  discharged. 

Mr.  Pembertonj  contrd* 

There  is  no  authority  on  the  point,  for  this  obvious 
reason,— 'that  it  is  now,  for  the  first  time,  attempted  to 
introduce  an  exception  to  the  general  rule.  Lord 
Eldon  has  said,  that  the  rule  laid  down  as  to  security  for 
costs  to  be  given  by  plaintiffs  abroad  was  to  be  con- 
sidered as  a  general  rule,  applying  to  rich  and  poor: 
Ogilvie  V.  K€af7ie{e).  Where  a  peer,  or  any  other 
person,  is  residing  abroad  upon  the  public  service,  he 
cannot  be  called  upon  to  give  security  for  costs ;  but  if 
a  peer  chooses  to  reside  abroad  for  his  own  pleasure,  he 
is  entitled  to  no  higher  privilege,  in  this  respect,  than 
any  other  plaintiff.  Ambassadors'  servants,  and  other 
persons  having  privilege,  have  been  compelled,  upon 

insti- 

(a)  8  Ves.  sen.  557.  (d)  Mote.  175. 

(4)  1  Eq.  Ca.  Ahr.  550.  pi.  4.  {e)  1 1  Ves.  oOO. 

(c)  S  P.  Wms.  452. 
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instituting  suits  in  this  Court,  to  give  security  for  costs,        18S4* 
because  their  privilege  might  otherwise  leave  the  de-  '  ^ 

fendant  remediless ;  but  if  such  persons,  or  if  a  peer,  Aldbobouor 
whose  person  is  also  exempted  from  arrest,  go  abroad,  Bubtov, 
is  their  liability  to  give  security  to  be  diminished  because, 
by  removing  out  of  the  jurisdiction  of  the  Court,  they 
have  increased  the  insecurity  of  the  defendant?  There 
is  tio  idfttaiice  in  which  an  exception  has  been  made  in 
fiitour  of  persons  having  privil^e,  who  choose  to  go 
abroad ;  and  it  wonld  be  unjust  to  relax  the  rule  of  the 
Coott,  which  Lord  Eidon  had  declared  to  be  alike 
applteable  to  rich  and  ))oor,  in  such  cases. 

T^  Mastek  of  the  Rolls. 

Security  iTor  costs  is  to  be  given  where  the  plaintiff  is 
out  of  the  jurisdiction  of  the  Court,  because  the  costs,  in 
such  *case,  cannot  be  recovered  by  the  process  of  the 
Court  It  is  true  that  the  Plaintiff  is  exempted,  by 
virtue  of  his  privilege,  from  arrest;  but,  if  he  were 
within  the  jurisdiction,  the  costs  could  be  recovered  by 
other  process.  Where  a  party  is  out  of  the  jurisdiction 
on  public  service,  it  is  not  reasonable  that  he  should  be 
subjected  to  the  burthen  of  security  for  costs*  The 
petition  must  be  dismissed,  but  without  costs,  as  the 
application  is  novel,  and  the  point  raised  by  it  not 
altogether  free  from  obscurity. 
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1835. 


Rolls. 

1835. 
Feb,  16. 


LILLIE  V.  LILLIE. 


Where  it  IVT^'  ^^^OUGALL  moved  for  the  discbarge  of  an 
SeWlltllat"  ^^^^^  obtained  by  the  Defendant  requiring  the 

the  plaintiff  Plaintiff  to  give  security  for  costs,  on  the  ground  that 

his^Majeatv's"  ^®  Plaintiff  was  an  officer  in  His  Majesty's  service, 

fierviccyand  residing  at  Ceylon^  where  his  regiment  was  stationed, 

jurisciictioiiy  ^"^  ^^^^  ^^^^  ^^^^  sufficiently  appeared  upon  the  bill. 

*^-nH^^°^*°*  ^^^  motion  was  supported  by  an  affidavit,  stating  that 

titled  to  the  the  Plaintiff  was  on  duty  with  his  regiment,  which  was 

usual  security   stationed  at  G?v/on. 
for  costs,  "^ 

unless  it  be 

stated  t^at  ^^'  ^*  ^^^^^^^  opposed  the  motion,  on  the  ground 

the  plaintiff      that  the  Defendant  had  no  notice,  for  any  thing  that  ap- 
service.    It  is  P^ared  upon  the  bill,  that  the  Plaintiff  was  actually  em- 

not  sufficient    ployed  on  foreiirn  service.      The  bill  stated  that  the 

to  state  that  "^ 

the  plaintiff      Plaintiff  was  "  a  lieutenant  in  his  Majesty's  fifty-eighth 

is  an  officer  of  regiment,  residing  at  Ceylon  in  the  East  Indies.*"     There 
a  particular  b  -»  o  «7 

re^ment,  and  was  no  allegation  that  the  fifty-eighth  regiment  was  sta- 

puticuftf  ^  *  tioned  at  Ceylon ;  that  regiment  might  have  been  stationed 

place  out  of  in  the  West  Indies  while  the  Plaintiff  was  residing  at 

tion,  although  Ceylon  in  the  East  Indies  for  his  own  business  or  plefr- 

the  regiment     gure.     Unless  the  word  "  residinc^ "  could  be  applied  to 

may,  m  fact,  .  o  *  i 

be  stationed     the  regiment,  and  not  to  the  man,  there  was  nothing 

at  that  place,    upon  the  statement  to  connect  the  Plaintiff's  residence 

at  Ceylon  with  his  duties  as  an  officer  in  his  MajesQ^s 
service,  or  to  give  the  Defendant  any  sufficient  notice 
that  the  Plaintiff  was  employed  abroad  in  the  public 
service. 


The 
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The  Master  of  the  Rolls.*  1855. 

The  Court  has  no  judicial  knowledge  of  the  place  at 
which  a  particular  regiment  in  his  Majesty's  service 
is  stationed;  nor  was  the  Defendant  bound  to  infer 
from  the  statement  in  the  bill  that  the  Plaintiff's  regi- 
ment was  stationed  at  the  place  where  the  Plaintiff  was 
alleged  to  be  residing.  Where  it  appears  upon  the  bill 
that  a  Plaintiff  is  out  of  the  jurisdiction,  the  Defendant 
is  entitled  of  course  to  security  for  costs,  unless  circum- 
stances are  distinctly  stated,  which  shew  that  the  Plain- 
tiff is  exempted  from  the  liability  to  give  security.  In 
this  bill  no  such  circumstances  are  distinctly  stated,  and 
the  motion  must,  therefore,  be  refused  with  costs. 

•  Sir  C.  Pepyt. 


Vol.  II.  E  c 
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18S4. 


^'^.  WARING  u  COVENTRY. 

The  estate  of    T|Y   a  settlement  of  the  estates  in  question  in  this 

a  tenant  for        W\ 

life  was  "^  cause,  the  Defendant,  John  Thurlaw  ScoU  Waring^ 

chaiged  with  ^^  ^^^  ^^  j^^h  ^  y^^^  f^^y^^^  j^j^^  ^catt  Waring^ 
a  sum  of  ^  ^ 

85,000^  and     tenant  for  life,  with  remainder  to  his  children,  subject  to 

Ac^SJic^SS    ^  ^®™»   thereby  created,   of   1000  years,   limited  to 

the  life  estate   trustees  upon  trust,  ^*  by  sale,   mortgage,   demise,   or 

commenced,        a.i       j»        •^'         /»  ^i_  •        ^t       •  •    j 

and  it  was        other  disposition  of  the  premises  therein  comprised,  or 

^h^^**^vw^^    a  competent  part  thereof,  for  all  or  any  period  of  the 

should' not  be  same  term,  as  soon  as  might  be  after  the  expiration  of 

raised  until  ^^^  years  from  the  day  of  the  decease  of  the  said  John 
the  expiration  "^  ^ 

of  two  years  Scott  Waring^  to  levy  and  raise  the  sum  of  25,000/., 
mencement™"  ^^^^  interest  thereon  at  5  per  cent,  per  annum,  from  the 
of  the  life  day  of  the  decease  of  the  said  John  Scott  Waring^^^  for 
tenant  for  life   c^i'^ii^   purposes   in  the  said  settlement  stated.      The 

failed  to  keep  trustees,  at  different  times  after  the  expiration  of  two 
down  the  in-  •       i      i      n   ▼  »     r.         »»»     •         i- 1    •     <• 

terest  of  the      years  from  the  death  of  John  Scott  Wanng^  did,  in  fact, 

^,000/.,  and  raise,  by  sale  or  mortgage,  a  sum  considerably  exceed- 

raised  on  the  ing  25,000/.,    in   consequence  of  the  Defendant  John 

mist^^f  the  '^^^^^^  ^^^  Waring  not  having  regularly  paid  out  of 

term  created  the  rents  and  profits  of  the  estates  the  interest  of  the 

pose  of  the"  25,000/.     Prior  to  the  institution  of  the  suit,  the  De- 

charjc,  a  sum  fendant  John  Thurlaw  Scott  Waring  took  the  benefit  of 

exceeding  the  ^^^  Insolvent  Debtors'  Act;  and  the  assignees  under  the 

85,000/.  The  insolvency  were  also  made  parties  defendants  to  tlie  suit, 
persons  en-  ,    "^  '^       , 

titled  in  re-  The  bill  was  filed  by  the  children  of  the  Defendant 
SSJfeille  •^^'*  Thurlaw  Scott  Waring,  who  were  entiUed  in  re- 
have  an  equity  mainder  after  his  death,  for  the  purpose  of  obtaining 
to  recoup 
out  of  the  saus- 

future  income 

which  shall  accrue  to  the  tenant  for  life,  the  excess  raised  beyond  the  25,000/.,  and 
the  tenant  for  life  having  taken  the  benefit  of  the  Insolvent  Debtors'  Act,  bb 
signees  are  affected  by  the  same  equity. 
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satisfaction  out  of  his  life  estate,  for  the  excess  of  the 
sum  raised  by  sale  or  mortgage  beyond  the  25fO00L 

Mr.  Jacobs  for  the  assignees  of  the  insolvent's  estate, 
contended,  that  the  excess  raised  beyond  the  25,0002., 
in  consequence  of  the  neglect  of  the  tenant  for  life  to 
keep  down  the  interest,  constituted  a  personal  debt 
against  John  ThurUm  Scott  Waring^  proveable  under 
his  insolvency,  and  not  a  lien  upon  his  life-estate. 
That  debt, '  however,  was  subject  to  a  deduction  of 
interest  upon  the  25,000/.,  for  the  two  years  succeeding 
the  death  of  John  Scott  Waringy  during  which  time  the 
tenant  for  life  was,  by  the  express  provisions  of  the 
settlement,  entitled  to  the  whole  rents  and  profits  of  the 
settled  estates. 


1834r. 


Waring 

CoVKHTEr. 


Mr.  Bicierstethy  contra^  contended,  that  the  sum 
raised  beyond  the  25,000/.  constituted  a  lien  upon  the 
life-interest  of  the  insolvent  The  argument  on  the 
other  side,  was,  in  reality,  founded  on  the  assumption 
that  the  tenant  for  life  was  entitled,  as  against  the  re- 
maindermen, to  receive  the  rents  and  profits  of  the 
estates  during  the  rest  of  his  life,  though  he  had  de- 
frauded the  persons  entitled  in  remainder  of  so  much  of 
the  rents  and  profits  as  was  equal  to  the  excess  raised 
by  the  trustees  beyond  the  25,000/.  That  was  a  pro- 
position which  could  not  be  maintained:  and  if  that 
proposition  were  untenable,  it  followed  that  the  insol- 
vent's estate  could  not  be  augmented  in  prejudice  of 
the  remaindermen ;  for  the  assignees  could  not  stand  in 
a  better  situation  than  the  insolvent  himself.  As  to  the 
postponement  of  the  time  at  which  the  charge  was  to 
be  raised,  that,  clearly,  could  not  aflPect  the  liability  of 
the  tenant  for  life,  to  keep  down  the  whole  interest  from 
the  time  of  the  testator's  death. 


Ee  2 
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18S4.  The  Master  of  the  Rolls. 

Waring  The  life-interest  of  the  Defendant  John  TkurlcnD  Scott 

CovsNTBY.  W'aring^  was  subject  to  the  payment  of  the  25,000/.9 
and  interest  from  the  death  of  his  father.  As  tenant  for 
life,  he  was  bound  to  keep  down  the  interest;  and 
having  taken  from  the  estate  more  than  he  was  entitled 
to^  what  may  hereafter  accrue  to  him,  in  respect  of  his 
life  estate,  must  go  to  reimburse  the  estate  for  the  ex- 
cess of  his  receipts,  arid  does  not  form  a  mere  personal 
demand  against  him.  His  assignees  stand  in  the  same 
situation  as  the  Defendant  himself,  and  can  claim  only 
what  he  could  equitably  claim. 

It  appears  to  me  that  it  makes  no  difference  that  the 
principal  was  not  to  be  raised  until  two  years  after  the 
death  of  the  father.  The  25,000/.  bore  interest  from 
that  death ;  and,  as  tenant  for  life,  the  son  was  bound  to 
keep  down  the  whole  interest 
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KELSALL  V.  KELSALL.  ifi 

HIS  was  a  creditor's  suit,  which  sought  to  obtain  Where  a 
payment  of  the  debu  of  the  testator  Isaac  Kelsall^  beeiTmadc 
deceased,  out  of  the  proceeds  of  his  real  estate,  his  against  an  in- 
personal  estate  having  proved  insufficient  for  that  pur-  ^^^^  ^|,o  p^^ 

pose.     The  Defendants  were  Mofij  Kelsall  the  personal  ^"  ^^®  *^®™" 

.  *^  J        •   o         ™®"  answer 

representative  of  the  testator,  and  John  Kelsall  an  infant,  by  his  euar- 

who  was  the  testator's  grandson,  devisee,  and  heir  at  law.    g^'^^^ig 
The  infant  Defendant  put  in  the  common  answer  by  is,  that  such 
his  guardian :  the  cause  was  afterwards  heard,  and  a  ^^  coming  of 
decree  made,  referring  it,  among  other  things,  to  the  age  has  the 
Master  to  take  an  account  of  the  Plaintiff's  debt.     The  putting  in  a 
Master  made  a  special  report  with  respect  to  the  debt,  **^  answer 
to  which  the  Plaintiff  filed  exceptions,  and  those  ex-  ferent  case, 
ceptions  having  been  on  argument  allowed,  the  Defen-  *"£  evfdence 
dant,  Mary  Kelsall^  brought   an   appeal   both  against  in  support  of 
the  original  decree,  and  the  order  allowing   the   ex-      j|jg  ^^ 
ceptions.     The  other  Defendant,  John  Kelsall^  having  in  viiege  dow 
the  mean  while,  and  subsequently  to  the  last-mentioned  foreclosure 
order,  attained  his  full  age,  a  motion  was  now  made  on  ^^^^' 
his  behalf,  that  he  might  be  at  liberty  to  put  in  a  new 
and  further  answer  to  the  Plaintiff's  bill,  and  might  be 
allowed  six  weeks'  time  for  that  purpose ;  and  that  such 
answer,  and  any  evidence  which  might  be  gone  into  in 
support  thereof  might  be  set  down  and  might  come  on 
to  be  heard  with  the  appeal,  and  that,  in  the  meantime, 
the  appeal  might  stand  adjourned. 

Mr.  Knight^  and  Mr.  Bolfe^  in  support  of  the  motion. 

The  Atlornn/'Generalf  and  Mr  Temple^  contra. 

E  e  S  The 
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Kelsall. 
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The  various  grounds  on  which  the  application  was 
supported  and  opposed,  as  well  as  the  authorities  re- 
ferred to  in  the  course  of  the  argument,  are  fully  stated 
in  the  Lord  Chancellor's  judgment 


Mttr<A  4.  7^  LoHD  Chancellor. 

The  question  raised  upon  this  motion  is,  whether  an 
infant  Defendant  has  a  right,  on  attaining  his  majority, 
to  make  a  new  case  by  answer  and  evidence,  after 
publication  has  passed,  and  a  decree  has  been  made  in 
the  cause.  This  is  a  question  of  some  importance,  and 
certainly  of  rare  occurrence;  although  (and  it  is  one 
of  the  obvious  remarks  that  arise  upon  it),  if  the  right 
be  as  the  motion  assumes,  it  is  difficult  to  understand 
how  the  right  should  not  be  much  more  frequently 
exercised,  seeing  that  the  circumstances  in  which  it 
would  be  competent  to  do  so  are  of  every  day's  occur- 
rence. I  may  also  observe,  that  I  know  it  to  be  the 
opinion  of  some  eminent  practitioners,  that  the  right  does 
not  exist,  and  that  they  have  been  in  the  habit  of 
advising  parties  appearing  for  infants,  to  proceed  as  if 
no  such  privilege  existed.  It  may  further  be  safely 
said,  that  if  it  does  exist,  no  privilege  can  be  more  fit 
to  be  taken  away;  for  it  is  at  once  hurtful  to  others, 
and  in  the  majority  of  cases  would  prove,  if  resorted 
to,  injurious  to  the  infants  themselves* 


The  first  objection  which  struck  me  on  the  argument, 
and  to  which  I  could  get  no  answer,  was  founded  upon 
the  extraordinary  departure  from  all  the  principles  of 
the  Court  respecting  evidence  which  the  exercise  of 
this  privilege  implies ;  for  the  application  assumes  that, 
after  an  answer  has  been  put  in  and  issue  joined, 
and  evidence  has  been  examined  and  publication  passed, 

and 
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and  a  decree  nisi  made,  a  new  answer  is  to  be  allowed  1884* 
raising  a  new  case,  and  followed  by  the  examination  of 
witnesses,  and  adding  other  proo&  with  the  full  know- 
ledge of  all  that  the  other  witnesses  on  both  sides  have 
sworn.  The  infant,  who  may  hare  beea  twenty  years 
and  eleven  months  old  when  his  former  case  was  made, 
may  thus  avail  himself  of  all  his  knowledge  of  his  ad- 
versarjr's  case,  keeping  back  as  much  oC  his  own  as  he 
chooses,  while  his  adversary  could  not  protect  himself 
by  any  such  reserve;  because^  had  he  left  his  case 
short,  in  expectation  of  a  new  one  being  made,  the 
infant  would  have  made  none,  and  so  defeated  him. 
A  door,  too,  would  thus  be  opened  to  collusion  between 
Defendants,  against  which  no  Plaintiff  could  secure 
himself.  Various  other  objections  suggest  themselves 
the  moment  the  proposition  is  stated,  but  it  is  needless 
to  dwdl  upon  them  now. 

On  the  other  side,  observe  to  what  narrow  limits  the 
right  of  shewing  cause  against  a  decree  is  reduced,  if 
some  such  latitude  be  not  given  as  that  which  the 
motion  contends  for.  A  decree  against  an  infant  is 
erroneous,  if  it  has  not  the  clause,  ^^  unless  cause  be 
shewn  within  six  months.''  Now  this  either  means 
nothing,  or  it  is  intended  to  secure  the  infant  against 
any  proceeding  taken  tQ  his  prejudice,  at  a  time  when 
the  law  supposes  him  to  be  absent,  or  at  least  not 
present  in  such  a  manner  as  to  be  capable  of  sufficiently 
defending  his  rights :  and  the  permission  is  of  no  avail 
to  hb  protection,  if  he  be  only  allowed  to  shew  for 
cause^  error  on  the  fece  of  the  decree  or  record.  He 
may  truly  say,  that  to  the  record  he  can  object  nothing; 
that  there  is  equity  in  the  bill,  and  he  cannot  demur; 
that  the  evidence  supports  the  issues  raised  upon  the 
pleadings,  and  that  the  decree  is  according  to  the 
equities  stated  in  the  bill,  and  proved  by  the  evidence. 

E  e  4  Never- 
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1834.  Neverthelessy  he  may  ha^e  a  case  panunount  the  wh(de» 
He  may  have  matter  of  fiict  to  arer  by  way  of  plea, 
which  will  pat  a  short  end  to  the  whole  suit;  or  he 
may  have  a  case  to  disclose  by  answer,  and  to  support 
by  proo^  which  will  entitle  him  to  a  decree  in  his 
finroor.  It  is  plain  that,  unless  an  infant  Defendant 
enjoys  the  privil^e  in  the  full  and  unrestricted  manner 
which  the  motion  daims»  he  cannot  defimd  himself 
with  eflTect,  or  be  enabled  to  regain  whatever  ground 
he  may  have  lost  by  reason  of  his  temporary  incapad^. 
Not  to  mention  the  fact,  that  if  be  is  allowed  to  impeach 
the  decree  only  fiir  error,  except  in  the  stay  of  execution 
and  the  matter  of  costs,  he  enjoys  but  Htde  advantage 
over  an  adult  DefoMlant,  who  may  have  an  appeal  or 
rehearing  upon  the  same  grounds. 

• 

Upon  such  reasons,  probably,  the  decisions  have 
proceeded,  which  render  it  now  too  late  to  question  this 
privilege^  however  inconvenient  to  the  administration 
of  justice  its  exercise  may  prove.  In  truth,  the  privi- 
lege exists  even  to  a  larger  extent  than  is  claimed  by 
the  present  application.  Infants  have  been  allowed 
after  answering  once  and  before  attaining  majority,  to 
answer  a  second  times  and  there  seems  no  limit  to  this 
right  upon  special  circumstances  alleged,  independently 
of  their  right  to  answer  when  they  come  of  age,  without 
shewing  any  special  circumstances  at  all.  Nor  is  there 
any  established  exception  to  this  rule,  unless  it  be  in 
foreclosure  suits;  for  the  attempt,  ingeniously  made 
upon  the  argument  in  this  case,  to  extend  that  exception 
to  creditors'  suits,  on  the  ground  of  their  similarity, 
fails  entirely  when  the  precedents  come  to  be  examined. 
This  is  obvious  from  the  case  of  Ftmniam  v.  Qiine(a\ 
which  was  a  creditor's   suit  exactly  like  the  present. 

Sir 

(a)  1  P.  W.SOi. 
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Sir  Joseph  Jekyttf  after  having  been  fbrnished  with  a  pre- 
cedent in  the  time  of  his  predecessor  (Sir  John  Trevor) 
said,  he  understood  the  privilege  to  be  of  course ;  and 
he  gave  as  a  reason,  that  if  the  infant  were  not  per- 
mitted to  answer  anew,  it  would  be  allowing  him  to 
shew  cause,  and  at  the  same  time  tying  up  his  hands 
from  doing  so.  So  Lord  Kingf  assisted  bj  the  Master 
of  the  Rolls,  in  Napier  v.  L/oefy  Effingham  (a),  gave  the 
infimt  Defendant  leave  to  put  in  a  new  answer;  'his 
Honor  observing,  that  it  was  of  course  and  of  rightf 
and  that  he  believed  he  had  granted  it  upon  a  petition 
ex  parte*  The  reporter  adds,  in  a  note,  that  the  conse- 
quence is,  the  infant  may  examine  witnesses  anew,  to 
prove  a  different  defence  from  the  one  made  before. 
This  case  was  appealed  to  the  House  of  Lords,  and  the 
judgment  affirmed,  {b) 


1884. 


Bennet  v.  Isee  {c)  is  a  case  that  underwent  great  dis* 
cussion,  and  upon  which  Lord  Hardwiche  delivered  one 
of  his  most  elaborate  judgments,  though  I  can  find  no 
trace  of  it  in  his  note  books.  The  decree,  however,  is 
in  the  registrar's  book ;  and  it  is  according  to  the  report 
in  AlkynSf  and  nearly  in  the  words  cited  by  the  editor 
in  his  note.  An  application  bad  been  made  in  an  earlier 
stage  of  that  cause  for  leave  to  answer  again,  before  the 
infimt  came  of  age;  and  Lord  Hardwicke  seeing  the 
endless  inconvenience  of  such  a  licence  paused  and 
desired  the  matter  to  stand  over.  But  he  afterwards 
upon  full  consideration  granted  the  permission,  holding 
it  to  be  clear  that  after  infants  come  of  age  they  have 
a  right  to  put  in  a  new  answer  and  make  a  better  de- 
fence if  they  can ;  and  also  that  even  before  they  come 
of  age  they  may  have  leave  to  do  so,  upon  special  cir- 
cumstances. 


(a)  SP.W.401. 

ifi)  4  Bro.  P.  C.  340.  Toml.  ed. 


(c)  8  Atk.  529. 
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cumstancesy  as  that  by  delaying  till  majority  they  might 
not  be  able  to  make  good  their  case. 

That  caae  of  Bennel  v«  Lee  was  made  the  ground  of 
the  decision  in  Saxxige  v.  Carroll  {a\  in  which  I  must 
observe  that  the  doctrine  was  carried  two  steps  further 
than  the  authorities  in  strictness  warrant;  first,  the 
in&nt  was  allowed,  without  putting  in  a  new  answer,  to 
adduce  new  evidence  which  had  come  into  his  power 
subsequently  to  the  decree;  and,  secondly,  he  was  al- 
lowed to  do  so  without  making  out  a  special  case  for  it» 
and  he  being  still  an  in&nt.  Now  in  Bennett  y.  Letf 
Lord  Hardvncke  expressly  says  that  is  not  of  course^  but 
only  on  drcumstanoes  specially  shewn;  and  no  cases 
are  to  be  found  in  which  leave  has  been  given  to  examine 
new  witnesses  to  the  former  case  made.  The  leave  given 
is  to  put  in  a  new  answer  and  support  the  issues  raised 
in  that  answer  and  subject  of  course  (though  this  may 
noi  be  stated)  to  the  Plaintiff's  right  to  except  and  also 
to  amend  his  bill;  and  it  does  not  seem  to  be  at  all  an 
unreasonable  restriction  of  the  privil^e  that  the  u 
should  be  precluded  from  bettering  his  proof  of  a 
farmerly  made,  for,  if  he  was  of  capacity  of  himself  or 
by  his  guardians  to  make  a  case,  he  might  also  have 
proved  it ;  nor  is  there  any  good  ground  for  letting  Um 
mend  his  evidence,  at  least  until  he  has  fullv  satisfied  the 
Court  that  he  had  been  prevented  by  incapacity  or  other 
circumstances  from  adducing  the  additional  evidence  at 
an  earlier  period. 


That  an  infimt  may  be  foreclosed,  and  cannot,  in 
shewing  cause,  travel  into  the  account,  but  only  shew 
error  in  the  decree^  has  been  laid  down  by  many  of  the 
Jw^ces  in  this  Court — by  Lord  Talksi^  Lord  Hanh:ictey 

Lord 

vc*"  1  &I.  ^  Me.  54S. 
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Lord  AboanUtf,  and  Lord  Eldont  MaUaekv.  ChUtm («X 
Bishop  of  Winchester  y.  Beavor  {b\  and  WUUamson  v. 
Gordon  (c)«  But  there  is  not  a  vestige  of  authority  for 
eKtending  this  (which  is  an  exception  to  the  rale)  to  the 
case  of  creditors'  suits;  and  Fountain  ▼»  Cainej  the 
leading  case  upon  the  subject,  is  directly  the  other  way. 

The  late  statute  (£?)  does  not  alter  ihe  law  in  thb 
particolar.  The  tenth  section  merely  provides,  that  in 
all  actions,  suits,  and  other  proceedings  where  thereto* 
fore  the  parol  might  demur,  the  parol  shall  not  demur 
in  future,  but  such  proceedings  shall  be  carried  on  in 
like  manner  as  suits  and  actions  might  have  been  in 
cases  where  the  parol  did  not  demur*  Now,  the 
privilege  under  discussion  is  not  that  of  having  the 
parol  demur,  whereby  further  prosecution  of  the  suit  is 
stayed,  but  of  letting  in  the  infant  after  the  suit  has  been 
prosecuted  and  a  decree  obtained.  Besides,  the  tenth 
section  of  the  act  is  prospective;  and  this  decree  was 
made  in  February  18S0,  some  months  before  the  passing 
of  the  act*  The  eleventh  section,  enabling  the  Court  to 
compel  conveyances  by  infants,  if  it  affected  the  present 
question,  though  applicable  to  suits  already  commenced, 
is  also  prospective  as  to  the  decree.  The  ikct  that  parol 
demurrer  has  been  abolished  by  act  of  parliament  may 
possibly  be  deemed  a  reason  why  courts  of  equity  should 
hereafter  take  away,  or,  at  least,  restrict  the  privilege 
which  they  have  hitherto  allowed  to  infants,  upon  a  kind 
of  analogy  to  the  advantage  given  them  at  law.  I  say 
a  kind  of  analogy;  for,  here,  the  law  has  not  been 
followed  merely,  but  outstript,  and  the  indulgence  has 
been  in  a  different  direction.  The  privil^fje  is  mueh 
larger  in  respect  of  the  kind  of  suits;  and  it  does  not 

stay 
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(a)  5  P.  W.  559. 

(b)  3  Vet,  314. 


(c)  19  r«.  114. 
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stay  the  proceedings,  but  only  prevents  execation  till  an 
opportunity  of  shewing  cause. 

Upon  the  whole,  there  can  be  no  doubt  that  the 
infiint  is  entitled  of  right,  when  he  comes  of  age,  to 
apswer  anew  and  make  a  better  defence,  and  to  support 
that  defence  by  evidence.  I  have  thrown  out  what 
seem  to  me  to  be  the  limits  of  the  privilege  where  it  is 
to  be  exercised  by  a  defendant,  either  while  his  in&ncy 
continues,  or  after  he  attains  majority.  But  it  is 
unnecessary  to  determine  these  limits  at  present.  What 
has  now  been  stated  is  sufficient  to  support  the  order  I 
shall  make  for  granting  the  application,  as  far  as  relates 
to  the  leave  to  answer  and  examine  witnesses,  and  the 
time  sought  for  that  purpose.  It  seems  impossible, 
however,  that  the  rest  of  the  application  —  that  part  of 
it  which  seelcs  to  set  down  the  cause  on  the  new  answer 
and  fresh  evidence,  to  be  heard  with  the  appeal — should 
be  granted  without  further  consideration  and  discussion. 
At  the  very  least,  the  Plaintiff  must  have  liberty  to 
cross-examine  the  new  witnesses;  and  I  hold  it  to  be 
quite  clear  that  he  must  also  have  leave  to  except,  and, 
in  short,  to  proceed,  in  all  respects  as  if  the  suit,  with 
the  exception  of  the  bill,  were  commenced  anew.  The 
answer  already  made,  and  depositions  already  taken 
may  stand;  but  the  parties  must  proceed  on  the  new 
answer,  exactly  as  if  it  had  been  the  first. 

This  much  is  clear.  The  precedents  make  no 
mention  of  such  particulars;  but  precedents  must  be 
read  with  understanding,  aiid  with  a  regard  to  the 
subject  matter,  and  so  as  to  give  them  a  simple  inter* 
pretation.''  I  would  gladly  go  further  to  help  the 
Plaintiff;  and  if  I  could  have  found  any  thing  like  a 
precedent  for  letting  him  in  to  examine  witnesses  in 
reply,  after  seeing  the  depositions,  I  should  have  acted 

upon 
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upon  ity  and  applied  it  to  the  purposes  of  sabstantial 
justice,  the  Defendant  having  now  had  the  benefit  of 
knowing  the  Plaintiff's  case.  At  present,  I  can  only 
make  the  order  to  the  extent  I  have  stated ;  and  if  any 
trace  of  a  precedent  can  be  found  in  the  meantime,  I 
shall  be  ready,  after  the  Defendant's  witnesses  have  been 
examined,  to  receive,  on  behalf  of  the  Plaintiff,  any  ap* 
plication  having  for  its  object  to  lessen  or  obviate  the 
injustice  which  may  arise  from  permitting  a  party  to 
mend  his  own  case  after  he  has  seen  his  adversary's. 


I&d4« 


If. 
Ksts*iau 


PAIN  V.  SMITH. 

^X^HE  Plaintiff  filed  his  bill  for  the  purpose  of  giving 
effect  to  an  equitable  security  made  by  the  de- 
posit of  deeds ;  and  the  bill  prayed  a  sale  of  the  estate, 
the  tide-deeds  of  which  had  been  deposited. 

Mr.  BicJcerstethj  at  the  hearing,  resisted,  on  the  part 
of  the  Defendant,  the  sale  of  the  property  prayed  by 
the  Plaintiff,  and  argued,  that  all  the  Plaintiff  could 
claim  was  a  legal  mortgage.  If,  where  deeds  were  de- 
posited, and  the  equitable  mortgagee  brought  his  bill  to 
obtain  the  benefit  of  his  security,  the  Court  could  de- 
cree an  immediate  sale,  an  equitable  mortgagee  would 
be  in  a  better  situation  than  a  legal  mortgagee. 

Mr.  Pemberton,  for  the  Plaintiff,  contended,  that  from 
the  earliest  period  at  which  equitable  mortgages  were 
recognised,  the  course  of  the  Court  had  been  to  decree 
a  sale.     In  Russel  v.  Rtissel  (a),  which  established  the 

doctrine 

(a)  I  Bro.  C.  C.  969. 


Rolls. 

1833. 
Nov.  S5. 
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titled to  a 
decree  for  a 
sale. 


«1S  CASES  IN  CHANCERY* 

WSd*  doctrine  of  equitable  mortgages,  Lord  Thttrlaw  decreed 
that  the  deposited  lease  should  be  sold,  and  the  plaintiff 
paid  his  money.  Where  there  was  no  agreement  for  a 
legal  mortgage,  and  the  only  evidence  of  contract  be- 
tween the  parties  was  the  deposit  of  deeds  in  the  hands 
of  the  lender  of  the  money,  the  obvious  inference  was, 
that  tlie  deposit  was  made,  not  as  a  pledge  for  a  formal 
security,  but  as  a  pledge  for  the  payment  of  the  money. 

The  Master  of  the  Rolls. 

If  the  contract  between  the  Plaintiff  and  the  Defend- 
ant had  been,  that  the  deeds  should  be  deposited  as  a 
security  until  a  legal  mortgage  could  be  prepared,  there 
would  be  ground  for  the  argument  of  the  Defendant ; 
but  there  being  here  a  general  equitable  charge  upon 
the  property,  the  Plaintiff  is  entitled  to  a  sale  for  satis- 
fiu^on  of  that  charge,  and  such  has  been  the  constant 
course  of  the  Court;  and  the  decree  must  be  accordingly. 
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PARKER  V.  HOUSEFIELD.  ^^^^ 

Nov.  Si. 
Dec.  8. 

npHE  bill  had  been  filed  to  obtain  the  benefit  of  an  In  the  decree 

"*■    equitable  mortgage  by  the  deposit  of  title-deeds  in  aJ^^^We^ 

the  hands  of  the  Plaintiff,  and  the  decree,  as  drawn  up  mortga^ 

by  the  registrar,  directed  payment  by  the  Defendant  mor^or 

of  the  sum  which  should  be  found  due  to  the  Plaintiff  J^iil  ^  f^'. 

lowed  ux  - 

for  principal  and  interest,  within  six  months  after  the  months  to 
Master  should  have  made  his  report.    The  decree  went  j^^u^J® 
on  to  direct  a  reconveyance  of  the  mortgaged  premises  deedi. 
by  the  Plaintif!^  upon  such  payment  by  the  Defendant 
as  aforesaid,  and  a  foreclosure  in  default  of  payment. 

Mr*  Pemberton  insisted  that  the  Plaintiff  was  entitled 
to  an  immediate  sale  of  the  estate,  the  title-deeds  of 
which  had  been  deposited,  and  he  referred  to  Pain  y# 
SmM(a).  The  registrar  had  treated  the  equitable 
mortgage  as  if  it  had  been  a  legal  mortgage,  directing 
a  reconveyance  upon  payment  of  the  mortgage-money 
and  interest  where  there  had  been  no  conveyance,  and 
there  was,  consequently,'  nothing  to  re-convey;  and 
further  directing  a  foreclosure  in  default  of  payment, 
when  the  remedy  to  which  the  Plaintiff  was  entitled 
was  a  sale.  The  period  of  six  months  allowed  for  pay- 
ment in  the  case  of  a  legal  mortgage,  was  as  inapplicable 
to  an  equitable  mortgage,  as  the  other  directions  respect- 
ing a  reconveyance  and  foreclosure. 

Mr.  Girdlestone  jun.,  contrd^  contended  that  the  De- 
fendant was  entitled  to  be  allowed  six  months  to  redeem 

the 

(a)  Suprh^  p.  417. 


48a 


1884. 


PaEK£E 

V, 

HoUSETIXLDk 
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the  deposited  deeds,  and  he  relied  upon  the  form  of  the 
decree  in  SmitA  ▼•  Nelson  (a)  which  was  a  bill  by  an 
equitable  mortgagee,  where  the  Defendant  was  ordered 
to  pay  within  six  months,  and  afterwards,  upon  de&alt, 
there  was  a  further  order  for  a  sale. 


Mr,  Pembetiofh  in  reply. 


Dee.  8.  TTie  Master  of  the  Rolls.* 

The  question  was,  whether,  in  the  case  of  an  equit* 
able  mortgage  by  a  deposit  of  title-deeds,  the  decree 
ought  to  give  to  the  mortgagor  six  months  to  redeem, 
as  in  cases  of  l^al  mortgages.  To  determine  this,  it  is 
material,  in  the  first  place,  to  consider  in  what  light 
courts  of  equity  view  such  equitable  mortgages ;  and  it 
appears  that  a  deposit  of  title-deeds  has  always  been 
considered  as  an  imperfect  mortgage,  which  the  mort- 
gagee is  entitled  to  have  perfected,  or  rather  as  a 
contract  for  a  mortgage,  which,  according  to  the  well- 
known  doctrine  of  courts  of  equity,  would  give  to  the 
party  claiming  the  benefit  of  such  contract  all  such 
rights  as  he  would  be  entitled  to  if  the  contract  had 
been  completed.  Accordingly,  in  the  very  commence- 
ment of  the  doctrine  of  equitable  mortgages,  viz.,  in 
the  cases  of  Featherstone  v.  Fermicky  in  the  year  1784, 
and  Harford  v.  Carpenter  in  the  year  1 785,  both  cited 
in  Bussel  v.  Bussel{b)y  we  find  Lord  Thurkm  saying, 
that  a  deposit  of  deeds  entitled  the  holder  to  have  a 
mortgage,  and  to  have  his  lien  effectuated.     In  Birch  v. 

Ellamj 

•  Sir  C.  Pepys, 


(a)  SetonU  Forms  of  Decrees^  p.  ISO,  {b)  1  Bro.  C.  C.  S69. 


HousEnsLD. 
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EUames{a\  the  Chief  Baron  of  the  Exchequer  says,  1884^. 
"  A  deposit  of  title-deeds  as  security  for  a  debt,  is  p  \^ 
now  settled  to  be  evidence  of  an  agreement  to  make  a  v. 

mortgage,  and  such  agreement  is  to  be  carried  into- 
execution  by  the  Court."  The  decree  in  that  case  was, 
that  the  defendant  should  pay,  or  stand  foreclosed  and 
convey.  In  Ex  parte  Wright  {b\  Lord  Eldon  says, 
that  a  deposit  of  title-deeds  was  evidence  of  an  agree* 
ment  for  a  mortgage,  and  that  an  equitable  title  to  a 
mortgage  was,  in  equity,  as  good  as  a  legal  mortgage. 
Sudh  being  the  light  in  which  courts  of  equity  view 
equitable  mortgages  by  deposit  of  title-deeds,  it  would 
seem  to  follow  that  the  remedy  to  be  afforded  to  such 
mortgagees  should,  as  nearly  as  possible,  correspond 
with  that  to  which  legal  mortgagees  are  entitled ;  and, 
accordingly,  from  the  search  which  I  have  directed  to 
be  made  as  to  the  form  of  decrees  upon  such  subjects,  I 
find  that  such  has  been  the  principle  adopted.  In 
NeoUon  v.  Aldous  (c),  the  decree,  which  appears  to  have 
been  penned  by  Lord  Eldon  himself,  was  as  follows :  — 
'*  Declare  that  the  title-deeds  relating  to  the  estate  in 
question,  having  been  deposited  by  the  said  John  Aldous^ 
the  bankrupt,  in  the  hands  of  the  plaintiff,  the  plaintiff 
is  entitled  to  be  considered,  in  this  Court,  as  if  he  was  a 
mortgagee  of  the  premises  therein  comprised,  and  de- 
cree the  same  accordingly,  and  refer  it  to  the  Master 
to  take  an  account  of  what  is  due  for  principal  money 
advanced  on  the  said  deposit,  and  for  interest  thereon, 
and  to  tax  his  costs  of  thb  suit.  And  declare  that  such 
principal,  interest,  and  costs,  are  to  be  considered  as  a 
charge  upon  the  said  premises.  And  upon  the  defend- 
ant, William  ToUej/y  paying  unto  the  plaintiff,  within  six 
months  after  the  Master  shall  have  made  his  report  at, 

&c.a, 

(a)  2  Antt,  428.  (c)  18th  of  Ju/^  1804. 

(6)  19  Vet,  255. 
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&c.,  let  the  plaintiff  deliver  up  all  deeds,  &c.  Bat 
declare  that  in  default,  &c.  plaintiff  will  be  entitled  to 
the  said  premises,  free  and  clear  of  all  right,  title, 
interest,  and  equity  of  redemption  of,  as,  and  to  the 
same,  and  to  have  an  absolute  reconveyance  thereof 
accordingly.  And  in  that  case,  let  the  defendant  execQte 
such  conveyance  thereof  to  the  plaintiff,  to  be  settled  by 
the  Master  in  case  the  parties  differ;  with  liberty  to 
apply,"  &c.  In  Lccoender  v.  Roberts  (a),  Warren  v.  Bar- 
ling  (b\  and  Langdon  v.  Wilmot  {c\  the  decree  was  in 
the  same  form. 


In  Meux  v.  Feme  {d)y  and  Spring  v«  Allen  (^),  a  sale 
was  directed  instead  of  a  foreclosure ;  but  in  both  these 
cases  the  mortgagor  was  allowed  six  months  to  pay  the 
debt.* 

It  appears,  therefore,  that,  upon  the  only  point  before 
me,  namely,  whether,  in  case  of  an  equitable  mort- 
gage by  deposit  of  title-deeds,  the  mortgagor  shall 
be  allowed  six  months  to  redeem,  the  precedents  are 
uniform  in  favour  of  his  being  allowed  that  time ;  and 
that  such  practice  is  strictly  conformable  to  the  prin- 
ciples and  doctrine  of  the  Court  upon  the  subject. 

I  am,  therefore,  of  opinion  that  the  decree  must  be 
drawn  up,  giving  the  mortgagor  six  months  to  redeem. 


*  In  these  two  cases  the  de- 
cree was  as  follows :  —  Defend- 
ant to  pay  in  six  months  after 
report,  and  in  default,  the  estate, 


(a)  S8th  of  June  IS06. 
(6)  lOth  of  April  1818. 
(c)  25th  of  February  1828. 


or  a  sufficient  part,  to  be  sold, 
&c.  Money  to  be  paid  into  the 
Bank.  Further  directions  re- 
served. 


id)  5th  of  February  1818. 
{e)  1 2th  of  February  1830. 
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1833. 


HARRISON  V.  NETTLESHIP  and  FULLER.  ««'"•  , 

•T^HE  Defendant  Fuller  purchased  an  estate  of  Nettle^  A  court  of 

ship  for  the  sum  of  1452^.,  and  not  having  at  com-  juH^ct^nto 
mand  more  than  half  of  that  sum,  the  Plainliff,  Hanisoriy  relievea  plain- 
agreed  to  become  his  surety,  and  gave  three  promissory  judgment  at 

notes  to  the  Defendant,  Netileship^  for  sums  amounting  ^^*  where 

tne  case  in 

together  to  the  remaining  moiety  of  the  purchase-money,  equity  pro- 
The  two  Defendants,  FuUer  and  Nettleship,  afterwards  ""^^^l^^^ 
liad  extensive  dealings  together,  and  the  bill  alleged  equally  avail- 
that,  in  the  course  of  such  dealings,  the  Defendant  Nel^  ^^^  j^j  equity 

ileship  was  at  one  time  indebted  to  Fuller  in  a  larger  t"'  'he  plain- 

II  r    1  •  .        •         i_     tiff  must 

sum  than  the  amount  of  the  promissory  notes  given  by  establish  some 

the  Plaintiff.  8P?<^^a*  «<!"'?- 


able  ground 
for  relief. 


Fuller  having  become  insolvent,  and  an  action  having 
been  brought  by  Nettleskip  against  Harrison^  to  re- 
cover the  amount  of  two  of  the  promissory  notes  which 
remained  unpaid,  the  bill  was  filed  by  Harrison  for 
an  injunction  against  that  action,  and  for  an  account. 
The  common  injunction  for  want  of  answer  had  been 
obtained,  and  upon  the  answer  coming  in,  the  injunc- 
tion was  dissolved  upon  motion  before  the  Vice-Chan- 
cellor,  and  the  Plaintiff  afterwards  appealed  to  the 
Lord  Chancellor,  who  affirmed  the  Vice-Chancellor's 
decision.  The  action  at  law  was  afterwards  tried,  and 
Harrison  pleaded  a  set-off,  insisting  that  the  balance 
which  he  alleged  to  have  been  at  one  time  due  from 
Nettleship  to  Fuller  was  to  be  considered  as  a  satis- 
faction for  the  notes  on  which  the  action  was  brought; 
but  his  plea  failed,  and  judgment  was  obtained  against 
him  in  the  action. 

F  f  2  The 
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1833.  The  question  raised  in  the   cause  was,    whether  a 

•  '    "  "^,  Plaintiff  in  equity,  who  had  pleaded  a  set-off  in  an 

i;.  action  at  law,  and  failed,  could  sustain  a  bill,  without  a 


Nbttlbship. 


special  equitable  ground,  for  an  account  relating  to  the 
same  transactions  in  respect  of  which  he  had  pleaded  a 
set-off. 

Mr.  Bickersteth  and  Mr.  Barber^  for  the  Plaintiff. 

There  are  many  cases  in  which  a  court  of  equity  will 
relieve  after  verdict,  as  where  the  plaintiff  at  law  has 
recovered  a  verdict  against  conscience;  and  this  relief 
will  be  granted,  even  where  the  equity,  upon  which  it 
is  claimed,  might  well  have  been  used  as  matter  of  de- 
fence at  law ;  Countess  of  Gainsborough  v.  Giffbrd*  (a) 
In  Hankey  v.  Vernon  {b)  it  is  decided,  that  an  admission 
by  the  defendant  in  equity  of  a  material  fact  which  the 
plaintiff  in  equity  failed  to  prove  at  law,  is  a  ground  for 
an  injunction ;  and  it  is  here  admitted  by  Nettleship,  in 
his  answer,  that  in  the  course  of  the  transactions  between 
him  and  Fuller^  the  balance  in  favour  of  Ime/Z/^t  amounted 
to  a  much  larger  sum  than  that  afterwards  claimed  by 
Nelileship  against  the  surety.  In  Chennel  v.  Chtochman (r), 
where  the  defendant  had  put  in  suit  against  good  con- 
science certain  promissory  notes  given  by  the  plaintifi^ 
the  Court  granted  a  perpetual  injunction.  Cf  Connor  v. 
Spaight{d)y  shews  that  the  Court  has  jurisdiction  to  enter- 
tain such  a  bill  as  the  present.  In  that  case,  there  being 
complicated  accounts  between  a  landlord  and  tenant,  and 
the  landlord  having  brought  ejectment,  the  tenant  filed 
his  bill  for  an  account  upon  the  footing  of  the  dealings 
between  him  and  his  landlord.  Judgment  was  given 
for  the  plaintiff  at  law  in  the  action  of  ejectment  shortly 

after 

(a)  2  P,  Wnu,  424.  (c)  3  Bro.  C.  C.  16.  n. 

{b)  2  Car,  12.  [d)  I  Scho.  ^  Lef,  305. 
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after  the  filing  of  the  bill ;  but  Lord  Bedesdale  thought        1833. 
the  plaintiff's  case  a  proper  case  for  equitable  relief.  !^~'^^^ 

17. 

Mr.  Pemberton  and  Mr.  Koe,  contra.  Nettlmhip. 

All  the  cases  cited  turn  upon  the  circumstance,  that 
there  was  some  special  ground  for  equitable  relief;  and 
here  there  is  no  special  ground,  (y  Connor  v.  Spaight 
has  some  analogy  to  the  case  before  the  Court  in  the 
circumstances  under  which  the  bill  was  filed;  but  in 
that  case  no  set-off  was  pleaded  in  the  action  at  law, 
and  the  judgment  was  given  by  consent*  Unless  the 
Plaintiff  can  shew  some  special  ground  for  relief,  the 
Court  will  not  interfere  against  the  verdict  at  law.  The 
Plaintiff  had  abundant  opportunity  before  the  trial  at 
law  to  establish  his  equity,  if  he  had  any  ;  but  the  Vice- 
Chancellor  and  the  Lord  Chancellor  were  both  of 
opinion,  that  there  was  no  ground  for  continuing  the 
injunction.  The  case,  therefore,  is  wholly  distinguish- 
able from  those  in  which  relief  has  been  granted,  upon 
some  special  equitable  ground,  against  a  judgment  at 
law. 


The  Master  of  the  Rolls. 

A  court  of  equity  has  no  jurisdiction  to  relieve  a  plain- 
tiff against  a  judgment  at  law,  where  the  case  in  equity 
proceeds  upon  a  ground  equally  available  at  law  and  in 
equity,  unless  the  plaintiff  can  establish  some  special 
equitable  ground  for  relief.  In  the  case  of  the  Countess  qf 
Gainsborough  v.  Giffbrdj  the  defendant  admitted  in  his 
answer  that  he  had  recovered  from  the  plaintiff  a  larger 
%\im  than  was  in  conscience  due  to  him.  In  Hankey  v. 
Vernon  (a),  the  plaintiff  alleged  that  he  had,  since  the 
judgment  obtained  against  him  by  the  assignee  of  the 

bankrupt 

(a)  3  Bro,  C,  Colo. 

Ff  3 


426  CASES  IN  CHANCERY. 

1853.  bankrupt  Mrs.  Tyler^  discovered  that  part  of  the  money 

j^~  ^j  which  he  had  advanced   to  Mrs.  Tyler  subsequent  to 

V.  her  bankruptcy,  and  the  recovery  of  which   was  the 

TTLE8HIP.  gyjjjgj.^  Qf  ^{jg  action  brought  by  the  assignee^  had  been 

applied  by  her  in  payment  of  creditors,  in  whose  place 
he  was  entitled  to  stand  against  the  estate  of  Mrs. 
Tyler  /  but  his  claim  failed,  and  his  bill  was  dismissed. 
In  CfConnor  v.  Spaighty  the  defendant  had  obtained 
judgment  in  ejectment,  in  respect  of  a  clause  of  reentry 
upon  non-payment  of  rent;  and  the  bill  alleged  that 
there  had  been  many  dealings  between  the  plaintiff  and 
the  defendant,  which  were  the  proper  subject  of  an 
account  in  equity,  and  from  which  account  it  would  ap- 
pear, that,  at  the  time  of  the  judgment,  there  was  a 
balance  due  from  the  defendant  to  the  plaintiff  more 
than  equal  to  the  rent  in  arrear.  These  cases,  therefore, 
are  no  authorities  in  support  of  the  decree  now  sought 
by  the  Plaintiff,  and  the  bill,  which  has  been  brought  to 
a  hearing  in  opposition  to  the  former  judgments  of  the 
yice-Chancellor  and  the  Lord  Chancellor,  must  be  dis- 
missed with  costs. 
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ANDERSON  v.  ANDERSON.*  '"i. 

June  22. 
Julj^  5. 

1822. 

'HE  will  of  Squire  Knight^  dated  the  21st  of  No-       Nov.  15. 

vember  1806,  contained  the  following  bequest: —  A  testator 

"  I  further  say,  after  my  death,  I  leave  to  my  daughter,  i^^eh^^id^ro- 

Diana  Knight^  a  leasehold  house,  being  No.  23.,  situate  P^rty  to  his 

in  Brunswick  Street,  and  another  leasehold  house,  being  her  own'^and 

No.  6^  situate  in  the  Green  WaUc^  both  in  the  parish  of  "^'^  "««,  free 

Christ  Church,  in  the  county  of  Surrey,  to  take  the  rents  any  present 

thereof  for  the  whole  term  of  the  leases,  for  her  own  hustend,  or 

any  husband 
and  sole  use,  free  of  control  of  any  present  husband,  or  to  come.  The 

any  husband   to  come;   the   said   Diana  Knight,  my  uSm^riLT" 
daughter,  to  keep  good   the  payment  of  the  ground  the  date  of 
rent,  or  any  thing  else  that  concerns  the  leases."     And  at^the  d'^th 

the  testator  appointed   his   wife,   Diana  Knight,  sole  of  the  testator. 
^,.       .„  She  married 

executnx  of  his  will.  without  a 

settlement, 
and,  having 
Tlie  testator  died  on  the  25th  of  December  1808,  and  shortly  after- 

his  will  was  duly  proved  by  Diana  Knight,  his  widow.  ^^JfJ^ml 

Diana   Knight,  the  daughter,   by  virtue  of  the  above  husband,  she 

stated  bequest,  and  of  the  assent  of  her  mother,   the  against  him 

executrix  to  that  bequest,  shortly  after  the  death  of  the  claiming  to  be 

,    .  '  r    X  ,         ,    ,  .    entitled  to  the 

testator,  entered  mto  possession  of  the  two  leasehold  leasehold  pro 

messuages,  and  she  furnished  and  occupied  the  house  P^''^y  he- 
in  Brunswick  Street  for  her  own  use,  and  let  the  other  her  separate 
to  a  tenant  at  a  yearly  rent.  ^'at  sKm 

On   so  entitled ; 
and  a  conyey- 

•  Mr.  BUnman  having  com-  of  its  application  to  the  import-  piaJnt^  toher 

municated  his  briefs  in  this  case  ant  subject  recently  discussed  in  sole  and'  se- 

to  the  reporters,  it  has  been  con-  Money  v.  Parker ^   Woodmeiton  parate  use,  was 

sidered  expedient  to  publish  the  v.  Walker,  &c.  directed  ac* 

case  at  this  time,  in  consequence  cording  y. 

Ff  4 
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On  the  4th  of  November  1817,  Diana  Knight  the 
younger  intermarried  with  the  Defendant,  Thomas 
Anderson^  who  was  a  journeyman  tin-manufacturer, 
possessed  of  no  property ;  and  no  settlement  was  made 
made  upon  their  marriage.  Thomas  Anderson^  after 
the  marriage,  resided  with  his  wife  in  the  bouse  in 
Brunffocict  Street,  until  the  20th  of  December  1817; 
when,  some  previous  disputes  having  taken  place  be- 
tween him  and  his  wife,  respecting  the  letting  of  the 
house  in  Brunswick  Street,  and  their  removal  to  a  lodg- 
ing, Anderson  took  away  the  whole  of  the  furniture  from 
the  house,  and  let  a  tenant  into  possession  of  it;  and 
his  wife  went. to  the  house  of  heiimother,  and  from  that 
time  lived  separate  from  her  husband. 


The  bill  was  filed  on  the  SOth  of  April  1821,  in 
behalf  of  Diana  Anderson,  by  her  next  friend,  against 
her  husband,  the  Defendant;  and,  after  stating  the  above 
mentioned  circumstances,  it  proceeded  to  allege,  that  the 
Defendant  had,  ever  since  he  turned  her  out  of  pos- 
session of  the  house  in  Brutiswick  Street,  received  the 
rents,  as  well  of  that  house  as  of  the  other  leasehold 
messuage,  from  the  tenants  who  were  in  the  occupation 
thereof;  and  it  charged,  that  the  defendant  had,  on 
various  occasions,  threatened  to  oblige  the  Plaintiff  to 
give  Up  her  separate  property,  and  had  threatened  her 
with  personal  violence,  and  resorted  to  measures  of 
force  and  constraint,  in  order  to  compel  her  so  to  do. 
The  bill  further  charged,  that  the  Defendant  had  re- 
fused to  maintain  the  Plaintiff  and  her  infant  child,  and 
it  prayed  an  account  against  the  Defendant  of  the  rents 
received  by  him  in  respect  of  the  two  leasehold  mes- 
suages, and  that  the  Defendant  might  be  decreed  to 
assign  the  said  leasehold  messuage  to  a  trustee  for  the 
sole  and  separate  use  of  the  Plaintiff,  and  that  he  might 
be  restrained  by  injunction  from  receiving  the  rents,  or 

from 
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from  otherwise  intermeddling  with,  or  interrupting  and 
disturbing  the  Plaintiff  in  the  enjoyment  of  her  separate 
property. 

The  Defendant  by  his  answer  stated,  that,  previously 
to  his  marriage  with  the  Plaintiff,  and  after  the  banns 
had  been  published,  the  Plaintiff  proposed  to  him  to 
execute  a  settlement  of  the  leasehold  property  in  question, 
in  order  that  the  same  might  be  settled  to  her  separate 
use;  that  he  positively  refused,  both  at  that  time,  and 
afterwards  in  the  presence  of  the  Plaintiff's  brother,  to 
execute  any  such  settlement ;  an(!  that  on  the  25th  of 
Septembet*  previous  to  hM  marriage  with  the  Plaintiff, 
he  wrote  and  sent  a  letter  to  her  to  the  following 
effect : — 

^*  Miss  DianOf 

**  I  have  taken  our  business  into  consideration, 
and  have  to  inform  you,  respecting  the  houses,  I  shall 
not  sign  tmy  thing  about  them.  If  you  cannot  trust 
me  with  the  houses,  I  think  you  would  be  to  blame  to 
trust  yourself.  I  think  it  is  averse  to  reason ;  I  think 
it  makes  a  man  look  submissive,  and  a  woman  tyrannical 
for  to  take  upon  herself  the  management  of  houses  when 
she  has  a  husband.  I  should  not  have  the  least  ob- 
jection for  you  to  have  the  20/.  or  25/.  per  annum 
arising  from  the  factory.  If  this  does  not  meet  your 
approbation,  the  business  will  here  end.  You  will  then 
please  to  inform  me  respecting  my  goods,  what  you 
intend  to  keep;  if  you  have  not  got  the  money  at  pre- 
sent, pay  me  for  them  in  two  or  three  weeks,  for  it  is 
my  intention  to  settle  the  business  one  way  or  the  other. 
An  answer  will  greatly  oblige  your  humble  servant, 

"  Thomas  AndersonJ* 

The  Defendant's  answer  went  on  to  state  that,  after, 
the  delivery  of  the  letter,  which  was  on  the  8th  of  October ^ 

the 
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the  Defendant  received  a  message  from  the  Plaintiff,  in- 
forming him  that  she  would  marry  him,  without  any 
settlement  of  her  property,  if  he  would  promise  not  to 
sell  the  houses ;  which  promise  he  afterwards  made  to 
the  Plaintiff,  and  had  not  attempted  to  depart  from. 
The  Defendant  further  stated,  that  it  was  fully  under* 
stood  and  agreed  between  him  and  the  Plaintiff,  pre- 
viously to  their  marriage,  that  the  Plaintiff  gave  up  all 
claim  or  right  to  have  the  property  in  question  settled 
or  secured  to  her  separate  use,  and  that  he  married  the 
Plaintiff  upon  the  faith  of  such  agreement,  and  in  the 
full  confidence  and  assurance  that  by  the  marriage  he 
would  become  entitled  to  the  said  property,  and  that  the 
same  would  be  and  remain  at  his  disposal.  The  De- 
fendant further  stated,  that,  being  desirous  of  leaving  the 
house  in  Brunswick  Street^  for  the  sake  of  economy  and 
convenience,  he  had  let  the  same,  with  the  consent  of  the 
Plaintiff,  and  taken  apartments,  suited  to  their  circum- 
stances in  life;  but  that  the  Plaintiff  had  afterwards 
refused  to  quit  the  house,  and  behaved  with  great 
violence;  and  he  admitted  that  he  had,  under  these 
circumstances,  removed  the  furniture  from  the  house. 
He  denied,  however,  the  ill-treatment  and  threats 
charged  in  the  bill;  admitted  that  the  Plaintiff  had 
left  the  house  in  Bnmsnvick  Street  at  the  time  mentioned, 
and  had  ever  since  continued  to  live  apart  from  him ;  but 
affirmed  that  such  removal  was  voluntary  and  without 
just  reason,  and  notwithstanding  his  frequent  remon- 
strances and  entreaties  to  the  Plaintiff  to  return  to  him ; 
and  he  submitted  that  he  was  not  bound  to  account  for 
the  rents  received,  and  that  he  was  by  his  marriage  en- 
titled to  the  leasehold  property  in  question. 


On  the  22d  of  June  1821,  before  the  Defendant  put 
in  his  answer,  a  motion  was  made  before  the  Vice-Chan- 
cellor  (Sir  John  Leach)  for  an  injunction  to  restrain  the 

Defendant 
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I)erendant  from  receiving  or  attempting  to  receive  thd 
rents  and  profits  of  the  leasehold  premises  mentioned  in 
the  pleadings,  and  from  otherwise  intermeddling  witli 
the  said  leasehold  premises,  the  rents  and  profits  thereof, 
or  with  any  part  of  the  separate  property  or  estate  of  the 
Plaintiff,  and  from  interrupting  or  disturbing  her  in  the 
enjoyment  of  the  said  separate  property.  The  affidavits, 
filed  in  support  of  the  motion  by  the  Plaintiff,  were 
answered  by  affidavits  on  the  part  of  the  Defendant. 
These  affidavits  related  chiefly  to  charges  of  ill-treat- 
ment made  by  the  Plaintiff  against  the  Defendant,  and 
to  charges  of  violent  conduct  imputed  by  the  Defendant 
to  the  Plaintiff,  and  were  not  relied  upon  in  the  argu- 
ment, which  turned  entirely  upon  the  question  of  law. 


1821. 

Andersok 

V, 

Anoiason. 


Mr.  Sidebottom^  in  support  of  the  motion. 


Mr.  Heald  and  Mr.  Blenman^  contra, 

A  gift  to  the  separate  use  of  an  unmarried  woman  is 
insensible,  so  far  as  the  attempt  to  limit  her  mode  of  en^ 
joying,  or  her  power  of  disposing  of  the  gifl  is  concerned ; 
but  even  if  any  effect  could  be  given  to  the  intended 
restraint  in  a  gift  to  the  separate  use  of  an  unmarried 
woman,  the  Plaintiff  has,  by  an  express  agreement  pre- 
vious to  her  marriage,  waived  all  claim  to  the  separate 
enjoyment  of  the  property  in  question ;  and  she  cannot 
call  upon  a  court  of  equity  to  give  her  a  benefit  which  she 
has  waived  in  consideration  of  marriage.  Under  the  will 
of  her  father  she  took  an  absolute  interest  in  the  property. 
The  attempt  to  prescribe  the  mode  of  enjoying  the  pro- 
perty  by  limiting  it  to  her  sole  and  separate  use  gave  her 
no  interest  which  she  might  not  have  secured  for  herself; 
and  imposed  no  obligation  upon  her  to  enjoy  the  pro- 
perty in  a  particular  manner,  but  must  be  regarded  as 
wholly  inoperative.    Even  married  women  are  considered 

as 
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KB  femes  soles  with  respect  to  their  separate  estate;  and 
may,  if  they  think  proper,  according  to  the  dedsion  in 
Pj^bus  V.  Smith  {a\  and  the  cases  which  preceded  it, 
dispose  of  their  separate  property  to  their  husbands. 
It  can  never  be  held,   therefore,   that  an  unmarried 
woman,  who  is  sui  jurisy  has  a  more  limited  power  of 
disposing  of  property   given   to  her  than  a  married 
woman.     There  is  no  case  in   which   the  Court  has 
directed   property  given  to  a  woman  sui  jttris  to   be 
settled  to  her  separate  use  after  her  marriage,  no  agree- 
ment for  a  settlement  having  been  made  previously  to 
the  marriage.     If  the  wife  were  to  prevail  in  this  case, 
the  settlement  of  the  property  to  her  separate  use  would 
be  a  positive  fraud  upon  the  husband.    A  secret  convey- 
ance of  property,  made  by  a  woman  pending  a  treaty  of 
marriage,  is  fraudulent  and  void  against  the  intended 
husband,  if  the  marriage  take  effect.     How,  therefore, 
can  the  Court  direct  an  assignment  to  be  made  which  it 
would  set  aside  if  made  by  the  wife  herself,  pending 
the  treaty  of  marriage,  as  a  fraud  upon   the  marital 
right  ?     At  all  events,  this  is  not  a  case  in  which  the 
Court  will  interfere   to   restrain  the  Defendant  by  an 
interlocutory  order. 


The  Vice-Chancellor  granted  the  injunction  accord- 
ing to  the  terms  of  the  notice  of  motion. 

On  the  5th  of  July  following,  a  motion  was  made 
before  Lord  Eldon  to  discharge  the  order  for  the  in- 
junction ;  the  same  arguments  were  again  urged  on 
behalf  of  the  Defendant,  and  Lord  Eldofi  refused  the 
motion  with  costs. 


The 
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The  Plaintiff  afterwards  moved  for  an  order  for  a 
receiver  of  the  rents  of  the  leasehold  houses;  and  a 
receiver  was  appointed. 

The  cause  came  on  to  be  heard  before  Sir  Jolin  Leach 
on  the  15th  of  November  1822,  when  his  Honor  decreed, 
that  it  be  referred  to  the  Master  to  approve  of  a  proper 
person  to  be  trustee  of  the  leasehold  premises  in 
question,  to  the  sole  and  separate  use  of  the  Plaintiff, 
and  that  all  proper  parties  should  join  in  assigning  the 
premises  to  such  trustee  when  appointed ;  the  injunction 
and  receiver  to  be  continued  in  the  mean  time.  And  an 
account  was  directed  of  the  rents  and  profits  received  by 
the  Defendant,  from  the  time  when  the  Plaintiff  served 
the  tenants  with  notices  not  to  pay  the  rents  to  the 
Defendant. 
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1833, 
Feb,  16. 


PAUL  V.  HEWETSON. 


A  teitator  JOHN  HEWETSON  bequeathed  8000/.  3  per  cent- 
bequeathed  t/ 
2000/.  consols  consols   to   trustees,    upon    trust   to   pay   601.   per 

to  trustees,  annum,  beini?  the  interest  of  2000/.,  to  each  of  his  four 

upon  trust  to  .                    . 

pay  the  in-  daughters,    "  for  their  own  private   use,  during  their 

^u^teTiS'^to  iiB^ural  Hves,  independent  and  without  the  let  or  hinder- 

her  separate  ance  of  any  other  person,  the  principal  to  go  to  their 

life;  the  prin.  heirs,  or  to  any  other  they  might  choose  to  will  it  to." 

cipal  to  go  to 

her  heirs,  or 

any  other  she  After  the  death  of  the  testator,  Susanna^  one  of  his  four 

SSllifto!*^.  daug'^ters,  married  John  Paul,  the  father  of  the  Plaintiff, 

married,  and,  Wtlliam  Wight  Paul,  who  was  the  eldest  son  ofjo/m  Paul 

in  Uie  &ofcA  ^V  ^  former  marriage.    By  a  settlement  dated  the  20th  of 

form,  and  January  1813,  made  previously  to  the  marriage  of  John 

Scotland^  re-  P(iul  and  Susanna  Hewetson,  the  sum  of  5000/.  3  per 

dting  the  will,  ^ent   consols,   beinir   part   of  the   fortune   of  Susanna 

shesranted  .    , 

and  assigned  Heweison,  was  settled  upon  trust  for  the  benefit  of  the 

^  bfr  m  ^"^^"J<^^  husband  and  wife,  and  the  issue  of  the  mar- 
aud after  her  riage ;  and  in  the  event  of  failure  of  issue,  a  power  of 
and  in  favour  appointing  the  same  was  given  to  Susanna  Hemetson ; 
of  her  hus-  and  it  was  declared  and  agreed  between  John  Paul  and 
son  by  a  Susanna  Heweisony  that  the  settlement  thereby  made  was 

former  mar-  ^^^  intended  to  alter  or  affect  the  trusts  of  the  sum  of 

riage:  Held,  i         i  .  i    r.               ww 

that  the  words  2000/.  3  per  cent  consols,  which  Susanna  Hewetson  was 

"  ^o  ^*|^  '^!'  entitled  to  under  the  will  of  her  father, 
meant  to  dis- 
pose of  it 

t^arihe^dis-  '^^^  marriage  took  effect  immediately  after  the  date 

position  of  the  of  the  settlement,  and  by  a  deed  in  the  Scotch  form, 

deed  in  the  dated  the  5th  of  October  1813,  executed  by  Susanna  Paul 

Scotch  form  /^^^  p^^  and  his  wife  beinff  then  resident  in  Scotland^ 
was  not  a 

valid  exe-  where  the  deed  was  made),  Susanna  Paul  did,  after  re- 

cution  of  the  •».• 
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citing  the  will  of  her  father  and  her  marriage  settlement,  1833. 
and  stating  that  she  had  resolved  to  exercise  the  power 
of  disposing  of  the  said  sum  of  2000/.  consolidated  bank 
annuities,  given  to  her  by  the  said  will,  and  also  to  ex- 
ercise the  power  of  disposing  of  the  said  sum  of  5000/. 
consolidated  bank  annuities,  in  the  event  of  the  failure 
of  issue  of  the  marriage  between  the  said  John  Paul  and 
her,  given  by  the  said  deed  of  settlement,  thereby  give, 
grant,  assign,  and  convey,  from  and  after  her  death,  to 
and  in  favour  of  the  said  John  Paul,  her  husband,  in 
life- rent,  and  the  Plaintiff  therein  described  as  the  eldest 
son  of  the  said  John  Paul,  procreated  of  the  marriage 
between  him  and  Margaret  Wight,  his  first  wife,  and  the 
heirs  of  his  body;  whom  failing,  to  the  children  to  be 
procreated  of  the  marriage  between  her  the  said  Susanna 
Hewetson  or  Patd,  and  the  said  John  Paul,  in  such  pro- 
portions as  the  said  Johfi  Paul  or  she,  the  said  Susanna 
Hewelsofi  or  Paul,  or  the  survivor  of  them,  should  ap- 
point by  a  writing  under  their  hand ;  and  failing  thereof 
to  the  said  children,  equally  among  them,  share  and 
share  alike,  and  the  heirs  of  their  bodies;  whom  failing, 
to  the  said  John  Paul,  his  heirs  or  assigns  whomsoever 
in  fee,  the  said  sum  of  2000/.  3  per  cent,  consolidated 
bank  annuities,  given  to  her  under  the  will  of  her  father. 

Susanna  Paul  died,  without  having  had  a  child,  in 
September  1817,  leaving  her  hushsxiA,  John  Paul,  sur- 
viving her;  and  John  Paul  died  in  February  1819. 
The  bill  was  filed  by  William  Wight  Paul  against  the 
next  of  kin  oi  Susanna  Paul :  and  it  prayed  a  declaration 
that,  upon  the  death  of  John  Paul,  the  Plaintiff  was 
entitled  to  the  2000/.  3  per  cent  consols,  under  the  deed 
of  the  5th  of  October  1813. 

Mr.  Bickersteth  and  Mr.  Wigram,  for  the  PlaintiflP. 

The 
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188S.  ^  The  words  "  to  go  to  her  heirs  or  any  other  person 
she  might  choose  to  will  it  to,"  gave  Mrs.  Paul  an 
absolute  power  of  directing  to  what  persons  the  principal 
should  go  after  her  death.  The  word"  will  does  not 
necessarily  mean  to  give  by  testament;  it  may  have 
reference  to  any  other  mode  of  exercising  her  volition, 
as  well  as  to  a  disposition  by  testament ;  and  the  dis- 
position which  she  made  by  a  deed  in  the  Scotch  form, 
which  was,  indeed,  in  the  nature  of  a  testament,  was  a 
good  execution  of  her  power.  The  words  in  the  deed, 
<^  from  and  after  her  death,  to  and  in  favour  of  John 
Patdj*  &c.,  are  sufficient  to  constitute  a  testamentary 
instrument,  supposing  the  execution  by  will  to  have 
been  indispensable. 

Mr.  Pemberton  and  Mr.  Teed^  for  the  next  of  kin. 

This  is  an  express  limitation  to  Mrs.  Paul  of  a  life- 
interest  in  the  fund  to  her  separate  use,  the  fund  itself 
being  given,  after  her  decease,  to  her  heirs.  The  word 
*^  heirs"  must  be  taken  to  mean  her  children  or  next 
of  kin.  It  is  clear  that  the  testator,  who  limits  this 
property  to  her  separate  use  during  her  life,  and  ex- 
pressly designates  her  heirs  as  the  objects  of  his  bounty, 
could  never  have  intended  that  she  should  have  the 
power  of  disposing  of  it  to  the  prejudice  of  any  children 
she  might  have  had  by  her  marriage,  and  in  favour  of  the 
son  of  her  husband  by  d  former  marriage.  The  instru- 
ment executed  by  Mrs.  Paid  is  a  deed  ;  and  it  is  settled 
that  a  disposition  by  deed,  under  a  power  of  appointing 
by  will,  is  not  a  valid  execution  of  the  power. 

Mr.  Bickerstethj  in  reply. 

The  Master  of  Ihe  Rolls  was  of  opinion,  that  the 
words  ^*  to  will  it"  meant,  to  dispose  of  it  by  will ;  and 
that  the  appointment  by  the  deed  in  the  Scotch  form 
was  not  a  good  execution  of  the  power. 
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HOCKLEY  V.  BANTOCK.  Ro^w- 

Nov.  26. 

nPHE  question  in  this  cause  was  referred  to  the  ar-  A-solicitor 
*    bitration  of  Robert  Monsey  Bolfe,  Esq.,  barrister-  "^l^^^ 
at^Iaw,  who  awarded  that  part  of  the  costs  to  be  taxed  of  an  attor- 
should  be  paid  out  of  a  fund  in  Court,  and  the  other  a^nTin  the 
part  by  the  Defendant  John  Bantock^  who  was  the  peti-  courts  of  law, 
tioner.     The  Plaintiffs,  Hockley  and  his  wife,  employed  ney-at^law 

as  their  solicitor  in  die  cause  Mr.  W.  H.  PaUison,  who  ?"".®^  P"*^ 

Use  m  the 

resided  in  the  country,  and  Messrs.  Brooksbank  and  name  of  a 

Fam^  solicitors  in  London^  were  concerned  in  the  pro-  L- '"'^'l  jl 

secution  of  the  suit  as  his  agents.  the  courts  of 

equity. 

Upon  the  taxation  of  costs  before  the  Master,  in  pur- 
suance of  Mr.  Rolfe*s  award,  it  was  discovered  that  Mr. 
Pattison^  although  an  attorney  in  the  Court  of  Common 
Pleas,  had  not  been  admitted  a  solicitor  in  the  Court  of 
Chancery ;  and  it  was  thereupon  insisted  on  the  part  of 
the  petitioner,  that  on  the  taxation  Mr.  Patthon  should 
be  allowed  those  fees  only  which  he  had  paid  to  the  clerk 
in  Court.  The  Master,  however,  overruled  this  objec- 
tion, and  proceeded  to  tax  the  costs  as  if  Mr.  Pattison 
had  been  actually  a  solicitor,  upon  the  ground  that 
Messrs.  Brooksbank  and  Fam,  his  agents,  being  soli- 
citors in  Chancery,  were  to  be  considered  the  solicitors 
in  the  cause.  Mr.  Pattison^  in  consequence,  obtained 
a  sum  out  of  Court,  in  part  of  the  amount  of  the  bills 
so  taxed,  and  the  petitioner,  in  order  to  avoid  an  attach- 
ment, was  compelled  to  pay  the  sum  of  94-/.  for  the 
residue  of  the  taxed  costs.  The  petition  prayed  that  the 
Master  might  review  his  taxation,  and  that  Mr.  Pattison 
might  be  allowed  those  fees  only  which  had  been  paid 
by  him  to  his  clerk  in  Court,  or  that  he  might  replace 
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Hockley 
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Bantock. 


in  Court,   and  repay  to   the  petitioner  what  he 
improperly  received. 


had 


It  was  admitted  at  the  bar,  that  Mr.  Pattison  was  not 
a  solicitor,  and  that  Messrs.  Broohbank  and  Fam^  who 
acted  as  his  agents,  were  not  aware  of  that  fact. 

In  support  of  the  petition  the  following  cases  were 
cited;  PrebbU  v.  Boghttrst{a\  Coates  v.  Hawh/ard(b)f 
Sumner  v.  Ridgwiy*  (c) 

Against  the  petition  it  was  contended,  that  by  the 
2  G.  2.  c.  23.  5. 10.  an  attorney  was  at  liberty  to  practise 
in  the  Court  of  Chancery  in  the  name  of  a  solicitor,  as 
his  agent;  and  further,  that  the  petitioner  could  not  avail 
himself  of  the  objection  that  Mr.  Pattison  was  not  a 
solicitor,  the  client  who  employed  Mr.  Pattison  being 
alone  competent  to  raise  that  objection. 

Mr.  Pemberton  and  Mr.  L.  Lowndesj  in  support  of  the 
petition. 

Mr.  Bethellf  contra. 


The  Master  of  the  Rolls. 

I  have  read  the  tenth  section  of  2  G.  2.  c.  23.  with 
great  attention.  It  is  clear  that  it  contains  no  provision 
to  enable  an  attorney  to  practise  in  the  name  of  a  soli- 
citor, as  his  agent ;  a  solicitor  may,  under  that  section 
of  the  act,  practise  in  the  name  of  an  attorney,  as  his 
agent;  but  an  attorney  cannot  practise  in  the  name  of  a 
solicitor.  There  is  here  no  doubt  that  Mr.  Pattison 
did  conduct  the  suit  of  his  client  by  his  agents,  who 

were 

(fl)  1  Ruts.  ^  Afylne,  744.  {c)  1  Ruis.  ^  Mylne,  748. 

{b)  Ibid.  746. 
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were  solicitors^  and  who  were  not  aware  that  Mr.  Pat' 
tison  did  not  himself  fill  the  character  of  a  solicitor. 

I  am  of  opinion,  therefore,  that  the  case  of  Mr.  Pat' 
tison  falls  within  the  effect  of  the  decisions  to  which  I 
have  been  referred.  The  only  difference  between  this 
and  the  cases  cited  is,  that  in  those  cases  the  client  sought 
relief  against  the  attorney  who  had  acted  as  his  solicitor, 
and  here  it  is  not  the  client,  but  it  is  the  person  who  is 
ordered  to  indemnify  the  client  in  respect  of  the  costs; 
and  the  question  is,  what  costs,  under  such  an  order,  is 
this  party  to  pay  ?  He  is  to  pay  the  costs  which  the 
client  is  legally  bound  to  pay.  The  client  was  not  legally 
compellable  to  pay  to  Mr.  Pattison  more  than  the  fees 
which  Mr.  Pattison  had  by  his  agents  paid  to  his  clerk 
in  Court;  and  these,  therefore,  are  the  only  sums  in 
respect  of  which  the  petitioner  is  liable. 

Let  the  Master  review  his  report,  allowing  to  Mr* 
Pattison  those  fees  only  which  he  has  paid  to  his  clerk 
in  Court,  and  Mr.  Pattison  must  repay  what,  upon  such 
review,  it  shall  be  found  that  he  has  improperly  received 
out  of  Court,  or  from  the  petitioner. 


HOCKLBY 

Bantock. 


Ex  parte  BOND. 

1%^R.  CAMPBELL  applied  for  the  usual  reference 
to  the  Master  to  inquire  whether  a  father  was  of 
ability  to  maintain  the  infant,  and,  if  not,  what  would  be 
a  proper  allowance  for  the  infant's  future  maintenance; 
and  also,  whether  any  and  what  allowance  ought  to  be 
made  to  the  father  for  the  infant's  past  maintenance.  In 
support  of  the  application  for  an  inquiry  as  to  an  allow- 

G  g  2  ance 


Rolls. 

1835. 
March  5* 

Tbe  Court 
will  not  direct 
an  inquiry  as 
to  the  pro- 
priety of  an 
allowance  to 
the  father  for 
the  past  main- 
tenance  of  the 
infiuity  unlets 
aipeoal  caie 
be  made. 
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1835.  aoce  for  past  maintenance,  be  relied  upon  Beeves  v. 
'  -  -  Brymer{a)y  where  it  was  said,  that  the  old  practice  was. 

Bono.  that  if  a  father  had  by  any  means  maintained  his  chil- 
dren, the  Court  would  not  reimburse  him,  but  that  since 
Lord  Eossfyn's  time  a  different  practice  had  been  intro- 
duced. Lord  Eldon  expressed  his  approbation  of  the 
altered  practice,  and  allowed  maintenance  for  the  time 
past  as  well  as  for  the  time  to  come,  both  in  Reeves 
V.  Brymer  and  in  a  subsequent  case  of  Shervoood  y. 
Smith,  {b) 

The  Master  of  the  Rolls*  said,  he  had  on  several 
recent  occasions  made  inquiry  as  to  the  practice,  and 
found  that  it  was  contrary  to  that  stated  to  have  been 
introduced  by  Lord  Bosslyn.  To  allow  for  past  main- 
tenance, and  to  treat  as  a  debt  the  expenditure  which 
the  law  imposed  upon  the  father  as  a  duty,  would  be  to 
act  against  the  setded  rule  of  the  Court  The  Court 
might,  if  a  special  case  were  made,  direct  an  inquiry ; 
but  here  the  inquiry  as  to  past  maintenance  was  asked 
for  as  a  matter  of  course,  and  must,  consequently,  be 
refused. 

The  Registrar  in  Court  said,  that  the  cases  referred 
to  by  Mr.  Campbell  had  not  been  acted  upon. 

(a)  6  Vei.  425.  {b)  6  Vet,  454.;  see  Maberky 

V.  TW/ON,  14  Vet,  499. 


•  Sir  C.  Pe^pyt. 
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RANELAGH  v.  RANELAGH.  ^^^ 

Feb.9l, 

nPHE  testator,  Lord  Banelaghf  made  a  codicil  to  his        }l^^^ 
"^    will  in  the  following  words :  —  March  5.  s. 

If  sq)arata 
«  My  daughter,  Mary  Ann  Jones,  having  a  fortune  ^^f^^^^ 
of  10,000/.  which  I  hold  in  trust  for  her,  &c.,  I  give  her  or  more  per- 
for  the  present  only  200/.  to  buy  mourning.     I  give  to  [^itodon  * 
my  two  daughters,  Sarah   Antonia  Jones  and  Louisa  over  to  the 
Jonesy  during  their  natural  lives,  4000/.  each.     I  give  to  gurviTon  in 
my  two  sons,  Thomas  Cowley  Jones  and  Thomas  Edward  case  of  the 
Jones,  2000/.  sterling  each  during  their  natural  lives,  either  with- 
legal  interest  at  5  per  cent,  to  be  paid  to  all  of  them  in  pjlj^jj^^j^* 
equal  quarterly  payments,  commencing  from  the  day  of  prima  fade 
my  decease  till  my  son,  the  Honourable  Thomas  Jones,  J^tator  had 

or  my  heir  in  entail,  attains  his  or  her  twenty-first  year  "ot  in  his 

^  m  .  '1  •  •  r  contemplation 

of  age.     To  prevent  any  mistake  or  nnsconception  of  ^n  indefinite 

my  directions,  I  repeat  my  intentions  respecting  the  f«il»"'eof 

above  legacies  in  figures ;  Where 

pecuniary 
legacies  were 
^^  To  my  daughters  b^ueathed  to 

Mafy  Ann  Joties,  ^200,  to  be  paid  forthwith.  J^ns^or^eir 

Sarah  Antonia  Jones,     i€*4000  -^  £Sper  cent,  in-  lives,  and  if 
r  r  ^^^^  I       ^realt    to    be  any  of  them 

IdJUlSa  Jones,         -         -      4000  I       paid  quarterly  should  die 

r  Thomas  Camley  Jones,       2000  (     ^^ ,  "^   ^*^  ^''f'^"^  "*"^ 

Two  sons  -!  ^  ^  I       '"    twenty-one  their  pro- 

L  Thomas  Edward  Jones,      2000  J     >«««  of  age.     portions  to  be 

divided 
((  In  <unong  the 
sunrivorsy  the 
sums  were 
directed  to  be  secured  in  Court,  and  the  dividends  paid  to  the  legatees  for  their 
respective  lives,  with  liberty  to  any  person  to    apply  upon  the  death  of  each 
legatee. 

Whether  such  l^at^es  took  an  absolute  interest  in  their  respective  legacies,  sub- 
ject to  an  executory  bequest  over  in  case  of  their  death  leaving  no  issue,  or  whether 
they  took  an  interest  for  life  only,  gutrre, 

GgS 
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1832. 


Ravelagh 

V, 

Ranelagh. 


*^  In  case  of  the  demise  of  any  of  the  above  parties 
without  legitimate  issue,  their,  his,  or  her  proportions  to 
be  divided  equally  amongst  the  survivors." 

The  testator's  eldest  son,  the  Honourable  Thomas 
Jonesy  now  Lord  Ranelagk,  was  appointed  residuary 
legatee. 

At  the  hearing  of  the  cause,  it  was  contended  on 
behalf  of  the  two  daughters  and  the  two  younger  sons, 
that  they  took  an  absolute  interest  in  their  respective 
legacies,  on  the  ground  that  the  gift  over  in  case  of  the 
demise  of  any  of  them  without  issue,  was  to  be  referred 
to  an  indefinite  failure  of  issue. 

The  cases  cited  were  Wilmot  v.  Wilmot  (a),  Crcmder 
V.  Stone  (i),  Massey  v.  Hudson  (c).  Gray  v.  Skawne  (d), 
Davidson  v.  Dallas  {e\  BarUm  v.  Salter  {g)^  Doe  denu 
Watts  V.  Wainewright  {h\  Wyld  v.  Lewis  («),  Horton  v. 
Horton.  {k) 


The  Master  of  the  Rolls. 

The  cases  upon  this  point  are  numerous,  and  may 
not  all  be  capable  of  being  reconciled.  The  single  ques- 
tion now  before  the  Court  is,  whether  the  legatees  in 
question  take  an  immediate  absolute  interest  or  a  pre- 
sent life  interest  only  ;  and  this  depends  upon  the  effect 
of  the  limitation  in  case  either  of  the  legatees  should  die 
without  legitimate  issue,  —  whether  the  testator  intends 
by  this  limitation  an  indefinite  &ilure  of  issue,  which 

would 


(a)  8  Vet,  10. 
{b)  5  Rust.  217. 
(e)  S  Mer.  130. 

[d)  1  Eden,  153. 

(e)  14  Vet.  576. 


(g)  17  Vet.  479. 
(h)  5  T.  R.  427. 
(t)  1  Atk.A52. 
{k)  Cro,  Joe.  74. 
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would  be  too  remote,  or  a  failure  of  issue  living  at  the 
death  of  the  legatees. 

I  adopt  the  language  of  Sir  William  Granty  in  Massey 
V.  Hudson  {a)f  and  take  the  rule  to  be,  ihht prima  Jacie  a 
bequest  over  to  the  survivor  or  survivors  of  two  or  more 
persons  after  the  death  of  one  without  issue,  affords  the 
presumption  that  an  indefinite  failure  of  issue  could  not 
be  in  the  testator's  contemplation.  In  that  case  Sir 
William  Grant  considered  that  the  presumption  was 
repelled  because  the  limitation  over  was  to  the  survivor, 
his  or  her  executors,  administrators,  and  assigns,  and 
the  testator,  therefore,  had  not  solely  in  view  the  per- 
sonal enjoyment  of  the  survivor.  In  this  case  there  is 
no  circumstance  to  repel  the  presumption ;  on  the  con- 
trary, the  presumption  is  here  fortified  by  the  fact,  that 
the  legacies  are  in  the  first  place  given  for  life  only,  and 
the  limitation  over  is  upon  the  determination  of  the  life 
estate,  to  which  determination  the  survivorship  must  be 
referred.  If  this  plain  rule  be  adhered  to,  there  will  be 
no  confusion  in  subsequent  cases.  The  case  of  Crowder 
V.  Stone  {b)  has,  upon  the  effect  of  the  word  "  survivor," 
application  to  this  case,  but  some  other  points  in  that 
case  may  be  questioned. 

I  give  no  opinion  as  to  the  effect  of  the  word  ^^  sur- 
vivors," in  case  it  should  not  happen  that  one  of  the 
legatees  dies,  leaving  issue,  before  the  death  of  another 
legatee  who  leaves  no  issue.  The  legacies  must  be  car- 
ried to  the  separate  account  of  each  legatee,  and  laid 
out  with  a  direction  to  pay  the  dividends  to  each  legatee 
during  his  or  her  life,  or  until  the  further  order  of  the 
Court,  with  liberty  to  any  person  interested  to  apply 

upon 

(a)  2  Mer.  130.  (A)  5  Ruts.  217. 
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Ramelaoh 
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1834. 
March  5. 
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upon  the  death  of  each  legatee,  or  otherwise  as  they 
may  be  advised. 


A  petition  of  appeal  was  presented  against  his  Honor's 
decree. 


Mr.  Ttdiss  and  Mr.  Stuart^  in  support  of  the  appeal. 

The  legatees  took  under  this  bequest  a  quasi  estate 
tail,  which,  the  subject  of  the  gift  being  personalty,  was, 
in  effect,  an  absolute  interest  in  their  several  legacies. 
Upon  no  other  construction  can  the  issue  of  these 
legatees  derive  any  benefit  from  the  testator's  bounty, 
for  nothing  is  given  to  them  expressly ;  and  it  is  clear, 
from  the  decisions  in  Andree  v.  IVaid {a\  and  Greene  y. 
Ward  {b\  that  they  can  take  nothing  by  implication  as 
purchasers.  The  general  principle  is,  that  where  the 
words  of  gift  are  such  as  to  create,  in  the  first  taker,  an 
estate  tail,  either  express  or  implied,  which  is  the  case 
kere,  the  legal  operation  of  those  words  shall  not  be 
cut  down  or  controuled  by  subsequent  provisions ;  and 
that  where,  on  the  contrary,  the  first  limitation  is  made 
in  terms  large  enough  to  carry  a  fee  simple  or  absolute 
interest,  and  is  followed  by  a  gift  over  in  case  of  the 
death  of  the  first  taker  without  issue,  the  presumption  is 
in  favour  of  restricting  the  failure  of  issue  to  a  failure 
of  issue  living  at  the  first  taker's  decease:  Wyld  v. 
Lewis  (c),  Powell  on  Devises  {d).  Reliance  is  placed,  on 
the  other  side,  upon  the  effect  of  the  word  "  survivors," 
as  shewing  an  intent  on  the  testator's  part  to  cut  down 
these  to  mere  legacies  for  life.  But  what  is  the  legal 
import  of  the  word  ?     Upon  that  point,  the  decision  in 

Hughes 

(a)  1  Rust,  260.  (c)  1  Atk,  432. 

(fi)  Ibid.  262.  {d)  Vol.  ii.  p.  582.  by  Jarman. 
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Hughes  V.  Sayer  (a),  which  went  upon  the  ground  of 

the  personal  enjoyment  intended  for  the  survivor,  was 

over-ruled,  in  the  following  year,  by  Nicholls  v.  SkiU' 

ner{b\  a  case  originally  misreported,  but  which,   as 

corrected  by  Sir  William  Grant  in  the  note  to  Massey  v. 

Hudson  (c),  has  been  uniformly  followed  as  an  authority. 

In  Barlao)  v.  Salter  {d\  the  proposition  is  laid  down 

broadly  by  Sir  William  Grants  that  the  word  '*  survivors," 

when  used  in  this  way,  does  not  imply  any  thing  of  a 

personal  nature,  but  is  simply  equivalent  to  the  word 

*^  others ;  ^'  and  those  who  died  leaving  issue,  were  there 

held  to  be  equally  entitled  with  those  who  survived* 

Harman  v.  Dickenson  (e).     It  is  true  that  the  judgment 

in  Barlow  v.  Salter  appears  not  quite  consistent  with  the 

language  of  the  same  judge   in  Massey  v.  Hudson  (c); 

but  the  dicta  of  Sir  W.  Grant  in  the  latter  case  were 

entirely  extra-judicial:    Gray  v.  Shawne{g)i  Doe  dem. 

Watts  v.  Wainewright  (A),  Wilmot  v.  Wilmot  (/),  Lampley 

V.  Blower  (k).     The  direction  that  5  per  cent  is  to  be 

paid  on  the  respective  legacies  till  the  testator's  heir 

comes  of  age,  is  strong  to  shew  that  the  indefinite  con<« 

struction  was  intended;    for,  otherwise,  there  was  no 

reason  why  interest  should  be  paid  to  them  any  longer 

than  while  they  were  kept  out  of  their  legacies.     The 

decree  is  defective,  in  omitting  to  declare  the  rights  of 

the  parties  who  were  entitled  to  have  such  a  declaration 

at  once,  without  being  forced  to  make  a  subsequel^' 

application  for  that  purpose. 


1884. 


RANBLAftH 
V. 

Ranzlaob; 


Mr.  Westf  for  Lord  Ranelagh,  the  residuary  legatecr 

The 


(a)  1  P.  Wms.  534. 
(6)  Free,  Ch,  528. 

(c)  2  Mer.  1 35.  n. 

(d)  17  Vet.A79. 

(e)  1  Bro.  C.    C.  91.  in   Mr. 
Beifs  note. 


(g)  1  Ed,  153. 
(A)  5  T,  R.  427. 
(•)  8  Km.  10. 
(k)  3  Aik.  396. 
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The  Master  of  the  Rolls  considered  these  to  be  mere 
life-estateS)  although  he  declined  formally  to  decide  the 
question  until  the  events  should  have  occurred  which 
would  render  a  decision  necessary.  Hughes  v.  Sqyer 
(which  is  precisely  this  case)  is  perfectly  consistent  with 
NichoUs  v.  Skinner^  and  has  never  been  over-ruled. 
Although  the  word  <*  survivors "  has  been  sometimes 
construed  as  synonymous  with  ^^  others/'  where  the 
context  required  it,  that  is  by  no  means  its  natural  and 
ordinary,  far  less  its  necessary,  import:  Crcfwder  ▼• 
Sione  (a),  Davidson  v.  Dallas  (i),  Massey  v.  Hudson  (c). 
The  word  *^  issue,"  as  it  occurs  in  this  codicil,  is 
synonymous  with  ^^  children :  "  Doe  dem.  Smith  v.  Web' 
ber  (d).  The  principle  upon  which  Nichols  v.  Hooper  {e) 
and  PUydell  v.  PleydeU(g)  were  determined,  strongly 
supports  his  Honor's  decision.  The  word  *^  survivors  " 
must  be  referred,  not  to  the  time  of  the  testator's  death, 
but  to  the  period  of  distribution :  Cripps  v.  Wolcott  (A), 
Pope  V.  Whitcombe  (/).  The  cases  of  Andree  v.  Ward 
and  Greene  v.  Ward^  which  have  been  cited  on  the  other 
side,  are  really  strong  authorities  in  favour  of  the 
residuary  legatee;  for  it  was  there  decided,  that  where 
the  bequest  was  to  A.  for  life,  and,  if  he  leaves  no  issuer 
then  to  J?.,  and  A.  died  leaving  issue,  his  interest  was 
not  enlarged,  by  implication,  to  a  quasi  estate  tail ;  that 
the  issue  could  not  take  as  purchasers ;  that  the  gift  over 
to  B.  failed,  the  prescribed  contingency  not  having 
happened;  and  that  the  capital  of  the  fund,  being 
otherwise  undisposed  of,  fell  into  the  residue.  Greene 
V.  Ward  aflerwards  came  before  Lord  Lyndhurst  on 
appeal,  and  was  affirmed. 


Mr. 


(a)  5itt»«.  217. 
\b)  14  Vet,S76. 
(c)  2Mer.  130. 


(e)  1  P.  Wttti.  198. 
(g)  Ibid,  14%. 
(h)  AMad.\\, 
(t)  3  Huts,  124. 


CASES  IN  CHANCERY. 


447 


Mr.  Tinney^  for  the  infant  child  of  Sarah  Antdnia 
JoneSy  one  of  the  legatees. 

The  issue  of  the  legatees  take  by  implication  as  pur- 
chasers an  absolute  interest  in  the  legacies,  subject  to  a 
prior  life-interest  in  their  parents.  Certainly,  if  Greene 
V.  Ward  be  law,  it  is  difficult  to  support  such  an  implied 
bequest  in  favour  of  the  children,  but  that  case  does  not 
seem  to  have  been  much  considered  ;  and  it  is  at  variance 
with  the  decision  in  ex  parte  Rogers  (a),  where  a  bequest 
to  a  married  woman  for  life,  and  at  her  death  without 
children  the  principal  to  go  to  her  surviving  sisters, 
was  held  by  Sir  Thomas  Plumer  to  amount  to  a  gift  of 
the  capital,  by  necessary  implication,  to  the  children. 
That  case  apparently  was  not  referred  to  in  the  course 
of  the  argument  in  Greene  v.  Ward* 


1834. 


Ranslaoh 

V, 

Ranslaor. 


The  Lord  Chancellor,  after  stating  the  codicil  and 
the  nature  of  the  question  which  it  raised,  continued  as 
follows  :— 

In  the  present  instance  four  circumstances  are  to  be 
found,  all  tending  to  rebut  the  construction  which  would 
give  an  absolute  interest  to  the  legatees. 

First,  where  the  testator  intended  beyond  all  question 
to  give  an  absolute  interest  to  one  legatee,  he  does  so  in 
different  words  from  those  used  in  giving  to  the  rest. 
The  eldest  daughter  being  provided  for  by  settlement, 
he  only  leaves  her  a  moderate  sum,  and  for  mourning, 
manifestly  therefore  a  legacy  absolute ;  and  not  satisfied 
with  this  distinction  in  the  subject-matter  of  the  gift,  nor 
even  content  with  omitting  the  words  '^  for  her  natural 
life,"  which  he  adds  to  all  the  other  bequests,  he  ex- 
pressly directs  it  to  be  paid  **  forthwith." 

Secondly^ 

(a)  t  Mad.AA9. 


March  8. 


448 


1884. 


Ranelagh 

V, 
RANBLAaH. 
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Secondly,  all  the  other  legacies  are  given,  not  only 
without  any  such  direction,  but  the  rate  of  interest  which 
the  legatees  are  to  have  for  a  given  period  of  time^ 
namely,  during  the  eldest  son's  minority,  is  speci6ed. 

Thirdly,  those  other  legacies  are  all  expressly  given, 
6rst,  to  the  two  daughters  during  their  natural  lives,  and 
then  to  the  two  sons  in  like  manner  during  their  natural 
lives  ;  so  that  not  only  does  the  effect  of  the  bequest  over 
come  to  be  considered,  after  an  express  gift  for  life  only 
has  been  previously  limited,  but  there  is  also  a  particular 
period  of  time  fixed,  to  which  the  vesting  in  the  l^atees 
over  may  be  referred,  and  by  which  any  ambiguity  in 
the  description  of  those  legatees  may  be  removed. 

Lastly,  the  gift  over  on  failure  of  issue  of  those  who 
are  to  take  during  their  natural  lives  is  to  the  ^^survivors," 
the  survivors  of  the  parties. 


If  these  circumstances  are  all  taken  together,  they 
greatly  favour  the  opinion  that  the  life-interest  at  first 
given  is  not  enlarged  by  the  subsequent  gift  over,  and 
that  the  word  *^  survivors"  is  used  in  its  plain  and 
obvious  sense,  as  meaning  such  of  the  four  individuals 
named  as  shall  be  living  when  any  of  them  shall  happen 
to  die.  But  if  such  be  the  meaning  of  the  word,  then  it 
is  clear  that  the  failure  of  issue  is  at  once  restricted  to 
failure  of  issue  living  at  the  death  of  the  deceased  legatee, 
and  consequently,  that  the  executory  limitation  does  not 
alter,  but  accords  with  and  confirms  the  first  gift,  which 
was  "  for  the  natural  life." 


The  present  decision  rests  upon  special  circumstances; 
viz.,  the  gift  of  one  legacy  forthwith;  the  fixing  of  the 
rate  of  interest  for  a  given  period ;  and  the  expreto  gift 
for  life  of  the  legacies  in  the  first  instance.     This,  there- 
fore. 
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fore^  is  not  a  decision  upon  the  general  principle!  and        1884. 

does  not,  indeed*  m  so  far  towards  it  as  either  the  dictum     1-  - 

Ranslaoh 
of  Sir  -Wm.  Grant  in  Massey  v.  Hudson^  or  the  decision  «. 

of  Sir  Joseph  Jekyll  in  Hughes  ^  Sayer.  {a)  Ramblaoh. 

The  judgment  of  the  Master  of  the  Rolls  must  be 
a£Srmed. 

(«)  1  P.  Wmi.  534. 


LEWIS  V.  LANE.  Rolls. 

1834. 
Dee.  1. 

BY  the  custom  of  the  manor  of  Marston  Maisey^  in  Tbe  right  of 
the  county  of  Wilts,  the  copyhold  lands  held  of  the  Jj^^'J^^*''* 
manor  are  granted  by  the  lord  for  two  lives  in  succes-  copyhold 
sion ;  sometimes  by  an  original  grant  for  such  two  lives,  ^ge  of  hii*" 
and  sometimes  by  a  grant  for  a  life  in  reversion  after  a  equitable  in- 
single  existing  life;  and  the  tenant  for  life  in  possession  cannot  be     ' 
is  entided,  upon  payment  of  the  usual  fine,  to  have  a  controlled  by 
grant  made  to  him  for  one  life  in  reversion,  and  may,  at  a  manor, 
any  time,  by  .surrender,  pass  his  estate  in  the  lands  for  jnconabtcnt* 
his  life  and  the  life  so  named  in  reversion ;  but  if  no  with  the  doc- 
such  surrender  is  made,  then  the  widow  of  tbe  tenant  gultins  traits, 
for  life  in  possession,  upon  his  death,  becomes  entitled  to  &^  ^^^^  ^J^' 
an  estate  in  the  lands  for  her  widowhood  as  her  free-  the  purchaser 
bench,  and  after  her  death,  or  second  marriage,  the  of  a  copyhold 
person  whose  life  is  named  in  reversion  becomes  entitled  second  life 

to  the  lands.     The  copyhold  lands  in  this  manor  are  ^^"^  ^ 

^"^  tne  custom, 

not  devisable  by  custom.  shall  take 

benefidallvyis 

unreasonable. 

Henry  Lane,  being  possessed  of  copyhold  lands  within 
the  above-mentioned  manor,  which  he  had  purchased  in 
1 797,  and  in  the  surrenders  of  which  his  nephew,  Henry 
Lane,  the  Defendant,  was  named  as  tbe  second  life^ 

made 
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18S4.  made  his  will  in  1804,  and  he  thereby  gave  and  devised 
all  those  his  lands,  tenements,  and  hereditaments  which 
he  held  of  the  manor  of  Marston  Maiseyy  wito  his  wife, 
the  Plaintiff,  for  and  during  the  term  of  her  natural 
life^  and  after  her  decease  he  gave  and  devised  the  same 
to  the  Defendant  Henry  Lane,  son  of  his  brother 
William  Lane^  his  heirs,  executors,  administrators,  and 
assigns,  for  all  his  estate  and  interest  therein. 

The  testator  died  in  June  1820,  leaving  the  Plaintiff, 
then  Elizabeth  Lane^  his  widow,  surviving  him.  In 
October  1822,  Elizabeth  Lane  was  admitted  tenant  of 
the  copyhold  lands  for  her  widowhood;  and  in  Aip- 
gnsl  1823  she  intermarried  with  the  Plaintiff  Zjezy 
Lewis^  and  the  Defendant  Henry  Lane  was  afterwards 
admitted  tenant  of  the  copyholds  in  question.  The 
bill  prayed  that  the  Defendant  might  be  declared  a 
trustee  of  the  copyhold  lands  in  question  for  the  test- 
ator,  and  that  the  Plaintiff  Elizabeth  Lewis,  or  Lety 
Zjcwis  in  her  right,  might  be  declared  to  be  bene6cially 
entitled  to  the  same  during  her  life.  The  Defendant, 
by  his  answer,  submitted,  that  by  the  custom  of  the 
manor  the  person  named  as  grantee  or  tenant  for  the 
life  in  reversion  of  a  copyhold  estate,  where  no  trust  as 
to  the  same  appeared  on  the  court-roll,  took  for  his  own 
benefit ;  that  the  devise  of  the  testator  affected  neither 
the  legal  nor  the  equitable  estate  in  the  copyhold  lands 
in  question;  and  that,  upon  the  marriage  of  the  testator's 
widow,  the  Defendant,  as  such  grantee  or  life  in  rever^ 
sion,  became  beneficially  entitled  to  the  same. 

At  the  hearing  of  the  cause  in  March  1828,  the 
Master  of  the  Rolls  directed  a  reference  to  the  Master 
to  inquire  whether,  although  by  the  custom  of  the 
manor  the  legal  estate  in  the  premises  in  question  could 
not  be  devised,  the  owner  of  an  equitable  estate  therein 

had 
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had  the  power  of  devising  such  equitable  estate.  The 
Master,  by  his  report,  found  that  it  was  the  custom  of 
the  manor  for  the  tenant  in  possession  to  surrender  the 
estate  for  his  own  life  and  for  the  life  in  succession,  and 
to  chaqge  the  life  in  succession  by  substituting  another 
life ;  that  there  were  many  instances  of  wills  in  which 
the  testators  had  made  dispositions  of  copyhold  pro- 
perty within  the  manor;  that  no  custom  of  surrendering 
estates  to  the  uses  of  wills  had  ever  prevailed  in  the 
manor;  that  grants  were  made  to  the  tenant  to  hold  to 
him  for  his  life,  and  for  the  second  life  named,  and  the 
life  of  the  longest  liver  successively ;  and  that,  in  many 
instances,  bonds  to  surrender  had  been  given  by  the 
second  life  to  the  tenant  in  possession.  The  Master 
found,  that  the  owner  of  the  equitable  estate  in  the  pre- 
mises in  question  had  the  power  of  devising  such  equitai* 
ble  estate^  and  an  exception  was  taken  to  his  report. 


1834. 


Mr.  Tinney  and  Mr.  Whitntarsh^  in  support  of  the 
ezcq3tion,  relied  upon  the  bonds  to  surrender,  given  by 
persons  named  as  the  second  lives,  as  evidence  that 
their  legal  title  would  prevail,  if  such  security  were  not 
taken  by  the  tenants  in  possession ;  and  they  referred  to 
Edwards  v.  Fidel  (a),  as  an  authority  to  shew,  that  a 
custom  for  the  nominee  in  reversion  of  the  tenant  for 
life  of  a  copyhold  to  take  beneficially,  where  no  trust 
was  expressed  upon  the  court-roll,  was  a  good  custom. 


Mr.  Bickerstethy  Mr.  Wilbraham^  and  Mr.  Jl  B.  Party ^ 
contrd. 

The  purchaser  was  the  owner  of  an  equitable  interest 
in  the  property  of  which  the  legal  estate  was  vested  in 
his  nominee.  The  terms  of  the  reference  admit  that  the 
purchaser  had  an  equitable  interest,  and  the  inquiry  in 

reality 

(a)  3  Mad.  S57. 
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reality  amounts  to  no  more  than  this — whether  the  owner 
of  an  equitable  interest  may  by  will  dispose  of  that 
interest  To  suppose  that  the  custom  of  a  manor  can 
control  the  right  of  an  equitable  owner  to  dispose  of  his 
property  by  will,  is  against  all  principle  and  all  authority ; 
for  Edwards  v.  Fidel  is  not  an  authority  to  that  extent. 
'Hie  reference  directed  in  that  case  seems  not  to  have 
been  well  considered^  nor  is  it  easy  to  acquiesce  in  the 
opinion  expressed  by  the  late  Master  of  the  Rolls,  that  a 
custom  for  the  nominee  of  the  purchaser  of  a  reversion- 
ary copyhold  grant  to  take  beneficially,  where  no  trust 
was  mentioned  upon  the  roUs  of  the  manor,  was  a 
reasonable  custom.  The  established  rule  is  that,  where 
^  purchases  an  estate  in  liie  name  of  B.,  the  trust  of 
the  l^al  estate  results  to  the  person  who  advances  the 
money,  unless  B.  be  the  child  of  the  purchaser,  in' which 
case,  the  resulting  trust  is  primd  fade  rebutted,  and  the 
child  will  take  the  estate  as  an  advancement,  supposing 
there  are  no  other  circumstances  indicating  a  contrary 
intention  on  the  part  of  the  purchaser:  Dyers.  Dyer. (a) 
There  was  an  attempt,  in  the  present  case,  to  support 
die  claim  of  the  Defendant  on  the  ground  of  advance- 
ment; but  that  attempt  has  been  abandoned,  the  De- 
fendant being  only  a  nephew  of  the  purchaser,  and  there 
being  no  evidence  to  shew  that  the  purchaser  had  ever 
adopted  him,  or  intended  to  advance  him.  In  Smith  v. 
Baker  (£),  the  very  question  which  seems  to  have  occa- 
sioned this  reference  was  raised ;  for  there  a  person  was 
named  as  a  life  in  remainder,  according  to  the  custom 
of  the  manor,  by  the  purchaser  of  a  copyhold  for  lives ; 
and  Lord  Hardwicke  decided  that  the  purchaser  had  an 
equitable  interest;  and  that,  as  in  the  case  of  a  pur- 
chaser at  law  of  an  estate  descendible  to  the  heirs  in 
the  name  of  a  third  person,  which  should  descend  not- 

with- 

(tf)  2  Cox,  92.  ib)  1  Atk.  585. 
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withstanding,   so   the  trust  of  the  Jegal  estate  which  18S4. 

passed,  according  to  the  custom,  to  the  life  in  remainder^  *^  "   -  '- ' 

should  be  construed  as  a  trust  for  the  person  who  iiad  «. 

advanced  the  money.  ^k». 

The  Master  of  the  Rolls.* 

It  appears  that,  by  the  custom  of  t^he  manor,  iOfwhiob 
the  copyholds  in  question  in  this  cause  ar^  .bdd,  the 
lord  grants  copyholds  for  two  lives  in  succession,  or  for 
one  life  in  remainder  after  an  existing  )ife;  and  ihaC 
Menrt/ lAinef  thQ  testator,  accordingly  b^qame  ^tided  by 
purchase  to  certain  copyholds,  to  which  he  wi^  ad- 
mitted; and  that  the  Defendant,  Henry  Lane^  wa^  the 
other  life  named  by  him  in  the  grant.  The  purdiaser 
money,  fines,  &c.  were  all  paid  ;by  Hemy  Lane^  the 
testator;  and  there  is  no  question  of  advancement. 
Henry  Lane  by  his  will  devised  all  his  copyholds  <to 
his  wife,  the  Plaintiff^  for  life,  with  remainder  to  the 
Defendant,  Henry  Lane.  He  died  in  the  year  ISSO; 
and  the  Flaintifi*,  his  widow,  having,  at  all  events,  a  title 
to  these  copyholds  during  her  widowhood,  no  question 
arose  until  her  second  marriage  with  the  other  Plaintiff; 
whereupod  the  Defendant  contended  that,  as  the  title  of 
the  widow  had  ceased  by  her  second  marriage,  he,  the 
Defendant,  was  entitled,  insisting  that,  by  means  of  the 
copyhold  grant,  his  tide  was  complete,  and  that  Hei^ 
Laney  the  testator,  had  no  right  to  devise  those  lands 
to  his  widow  for  life. 

By  the  decree,  it  was  referred  to  the  Master  to  in- 
quire whether,  although,  by  the  custom  of  the  manor, 
the  legal  estate  in  the  premises  cannot  be  devised,  the 
owner  of  an  equitable  estate  therein  has  .the  power  of 
devising  such  equitable  estate.    The  Master  >has  found 

in 

♦  Sir  C  Pefyt, 

Vol,  II.  H  h 
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in  the  affirmative;  to  which  finding  an  exception  is 
taken^  on  the  ground  that  the  owner  of  an  equitable 
estate  in  these  copyholds  cannot  devise  the  same.  The 
language  of  the  exception,  indeed,  is,  that  he  has  not, 
by  the  custom  of  the  manor,  the  power  of  devising  the 
copyhold  premises;  but  that  is  not  the  question  referred 
by  the  decree,  or  upon  which  the  Master  has  come  to 
his  finding. 

The  reference  appears  to  be  such  as  to  raise  a  self^ 
evident  proposition;  for  it  assumes  that  there  may  be 
mi  equitable  interest  in  these  copyholds ;  and  if  there 
may}  how  can  it  be  that  the  owner  has  not  the  power  of 
devising  it?    The  Master  states  many  instances  of  trusts 
declared  of  these  copyholds,  some  of  which  have  been 
entered  upon  the  court-rolls  by  the  person  for  whose 
life  the  grant  is  taken,  and  others,  where  such  persons 
have  given  bonds  declaring  such  trusts,  and  it  is  not 
disputed  that,  during  the  life  of  the  grantee,  he  is  ab- 
solute owner   of  the  estate,   and   may   dispose   of   it 
without  consulting  the  life  in  remainder;    and   many 
instances  are  mentioned  of  such  equitable  interest  being 
devised.     Is  it,  then,  to  be  said,  that  there  can  be  no 
resulting  trust  in  this  manor,  and  that,  if  ^.  purchase  in 
the  name  of  B,f  and  pay  the  purchase-money,  the  pro- 
perty shall  belong  to  B.^  and  not  to  A.^  for  that  must 
be  the  proposition  ?     And  it  seems  to  have  been  sup- 
posed that  this  is  a  question  of  custom,  whereas  this  has 
nothing  to  do  with  the  custom  any  more  than  other 
resulting  trusts  have  to  do  with  the  tenure  or  nature  of 
the  estate. 

In  Lh/er  v.  Dyer  (a),  a  question  arose  upon  a  similar 
custom,  but  no  claim  was  made  by  the  person  named 

by 

(a)  S  Cox,  92. 
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by  virtue  of  the  custom ;  but,  being  a  son,  he  claimed 
the  copyholds  ns  an  advancement.  In  Smith  v.  Baker  (a), 
a  similar  claim  was  made;  and  Lord  Hardwicke  de- 
cided, that  the  person  named  as  the  next  life,  accord- 
ing to  the  custom,  by  the  purchaser  of  a  copyhold 
for  lives,  was  a  trustee  for  the  purchaser,  and  thiit 
his  interest  passed  by  his  will.  In  the  case  of  Edwards 
V.  Fidd  (&},  the  late  Master  of  the  Rolls  considers 
this  as  a  question  of  custom,  and  says  it  was  a 
reasonable  custom,  and  prevented  disputes.  I  cannot 
agree  that  this  is  a  question  of  custom  at  all,  or  that,  if 
it  were,  it  would  be  reasonable.  So  to  consider  it  would 
be  contrary  to  the  principles  of  resulting  trusts,  and 
would  be  inconsistent  with  what  was  decided  in  Smith  ▼• 
Bakery  and  assumed  in  Dyer  v.  Dyer.  I  am  clearly  of 
opinion  that  the  exception  must  be  overruled,  and  that 
the  Plaintiff  is  entitled  to  the  decree  she  asks,  except 
that  the  Defendant  is  not  to  be  called  upon  to  surrender 
as  prayed. 

The  Plaintiff  is  entitled  to  the  costs  of  the  suit 

(ji)  1  Atk.  585.  (6)  3  Mad.  357. 
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1854. 

Jan.  13,  14, 

15.  21. 

Where  an 
expectnnt 
hor,  under 
pecuniary 
pressure. 


KING  i;.  HAMLET. 


lives  of  his  father  and  himself,  to  an  annuity  of  800/. 
charged  upon  the  settled  estates,  and  also  to  the  same 
estates  in  remainder  for  his  own  life  expectant  upon  the 
death  of  Lord  Lorivnn  The  Defendant,  in  the  year  1828, 
and  for  many  years  previously,  carried  on  the  business  of 
a  jeweller  and  silversmith  in  Princ^$  Street^  Westminster. 


^T^HE  Plaintiff  was  the  eldest  son  and  heir  apparent  of 

Lord  Viscount  Lorton^  and,  under  a  settlement  dated 

Uie  17th  ofjuij/  1827,  for  resettling  the  family  estates  in 

Lrdandf  and  to  which  Lord  Lorton  and  the  Plaintiff 

mortgages  hu   ^^^e  parties,  the  latter  became  entitled,  for  the  joint 
reversionary 
interest  to 
obtain  an  ad- 
vance of 
money  or 
credit  for  a 
purchase  of 
goods,  and 
the  party  in 
present  pos- 
session of  the 

mortgaged  In  the  month  of  April  1828,  the   Plaintiff,  having 

stands  in /oco  become  greatly  embarrassed,  caused  applications  to  be 
such  heir,  and  made  on  his  behalf  with  a  view  to  procure  from  the 
approvoTof  Defendant  a  loan  of  money  (to  the  amount,  as  was  at 
the  trans-  first  proposed,  of  5000/.)  on  the  security  of  his  interest 
heir  has  no       >^   ^^  settled  estates.     Eventually  ti)e  Defendant  de- 

cquity  to  have  clined  to  advance  any  money ;  but  he  stated  that  he  had 
It  afterwards  "^  •^ 

rescinded. 

Where  an 
expectant 
heir,  who, 
under  pe- 
cuniary pres- 
sure, has 
granted  se- 
curities over 
his  rever- 
sionary estate, 

subsequently  allows  the  consideration  given  for  the  securities  to  be  so  dealt  with 
that  it  can  never  be  restored  to  the  other  party  in  its  original  condition,  he  will  not 
be  relieved  against  those  securities  unless  he  can  shew  a  continuance  of  the  pressure 
compelling  him  to  act  as  he  did. 

Where  goods  are  sold  to  a  person  in  distressed  circumstances  by  a  tradesman 
who  knows  they  are  bought  merely  with  a  view  to  raise  money  by  selling  them 
again,  and  they  are  chained  at  fair  and  reasonable  prices,  the  Court  will  not  inter- 
fere to  relieve  the  purchaser^  or  set  aside  sectu'ities  given  for  the  price. 


no  objection  to  sell  to  the  Plaintiff  a  quantity  of  plate 
and  jewellery,  to  the  amount  of  the  proposed  loan,  pro- 
vided satisfactory  security  could  be  given  for  the  price. 
Accordingly,  the  further  negotiations  proceeded  upon  that 
footing,  and  it  was  agreed  that  shop  goods  to  the  value 
of  8000/.  should  be  purchased  by  the  Plaintiff  of  the 

De- 
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Defendant;  and  Mr.  Netdand^  who  acted  throughout  the  1S34. 
transaction  as  the  Defendant's  agent  and  solicitor,  applied 
for  and  obtained  from  Mr.  Ford^  who  acted  in  the  same 
capacity  for  the  Plaintiff,  an  abstract  of  the  Plaintiff's 
title  to  the  Irish  estates  over  which  the  proposed  security 
was  to  be  given*  Before  the  transaction  could  be  cdfai- 
pleted,  the  Plaintiff,  under  the  pressure  of  pecuniary 
difficulties,  disposed  of  the  whole  of  his  interest  in  the 
annuity  of  800/.,  the  only  property  in  which  he  bad  an 
interest  in  possession.  When  this  (act  was  commtinicatM 
to  Nert^ndj  and  through  him  to  Mr.  Hamlet^  the  treaty 
was  not  broken  off,  but  it  became  necessary  that  tfewldftdf 
who  had  instructions  for  preparing  the  proper  mortgage 
deed,  should  alter  the  draft  by  striking  oat  the  cKrtne 
purporting  to  assign  the  annuity,  and  reducing  the  !ti- 
strument  to  a  mere  conveyance  of  the  Plaintiff's  ^ever- 
sionary  life-interest  in  the  settled  estates. 

On  the  28th  of  October  1828,  the  Plaintiff,  who  Was 
then  about  twenty-four  years  of  age,  went  by  appoint- 
ment, in  company  with  his  solicitor,  Ford^  to  the  Defend- 
ant's shop  in  Princess  Street;  for  the  purpose  of  selectitig 
goods  to  the  amount  of  8000/.  and  executing  the  pt^o- 
posed  mortgage.  He  was  there  met  by  Newtand^  who 
brought  with  him  the  mortgage  deed,  and  alsb  other 
securities,  consisting  of  two  warrants  of  attorney  for 
confessing  judgments  in  England  and  Ireland  for  16,000/., 
and  a  promissory  note  for  8000/.  The  Plaintiff  on  that 
occasion  executed  and  signed  the  mortgage-deed  and 
the  other  securities ;  and  various  articles  of  plate  and 
jewellery,  including  a  great  number  of  trinkets  and  per- 
sonal ornaments,  were  at  the  same  time  selected  or  tiet 
apart  by  him  and  Ford  out  of  the  Defendant's  stocky  the  . 
shop  prices  of  which  amounted  to  7713/.  6s.  6d.;  and 
some  other  articles  of  silver  plate^  to  the  amount  of 
276/.  1 3s.  6d^  were  also  directed  to  be  made  or  i)rociir(Bd» 
in  order  to  make  up  the  remainder  of  the  sum  of  BOOOL 
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18^4*  •  Aamig  the  articles  thus  selected  were  a  diamond  neck-' 
lace,  charged  at  11552.,  two  other  diamond  necklaces,  at 
509Ly  two  pain  of  diamond  ear-rings,  at  218/.  8i.,  a 
diamond  comb,  at  2412.,  a  ruby  and  diamond  suite,  at 
267/*,  a  suite  of  pearls,  at  150S/.  IO5.,  four  gold  snuff- 
boxes, at  598/.  5s.,  eight  gold  chains,  and  three  gold 
watches. 

-^^Vkm  mortgage  deed  bore  date  the  28th  of  October 
1828,  and  was  expressed  to  be  made  between  the  Plain- 
tiff of  the  one  part,  and  the  Defendant  (described  as  of 
Gavendisk  SquarCf  in  the  County  of  Middlesex,  Esquire) 
of  -the  other  part.  After  reciting  the  settlement  under 
wkicb  the  Plaintiff  was  entitled  to  a  life  estate  in  re- 
mainder in  all  the  family  estates  in  Ireland,  and  that  the 
Plaintiff  had  already  disposed  of  the  whole  of  his  an- 
nuity of  800/. ;  that  he  was  justly  and  truly  indebted  to 
the  Defendant  in  the  sum  of  8000/. ;  and  that  it  had  been 
agreed  that  that  sum  and  interest  should  be  secured  by 
a^coDTeyance  of  the  Plaintiff's  life  estate  in  remainder; 
and  that,  by  way  of  further  security,  two  policies  of  in- 
nuranccy  for  the  sums  of  5000/.  and  SOOO/.  respectively^ 
diould  be  effected  in  the  name  of  the  Defendant  upon 
tbeevent  of  the  Plaintiff's  surviving  his  father;  and  that 
the  Plaintiff  should  pay  the  annual  premiums  thereupon; 
— it  was  witnessed,  that,  in  pursuance  of  such  agreement^ 
and  in  consideration  that  the  Plaintiff  then  stood  well 
anvl  truly  indebted  to  the  Defendant  in  the  sum  of 
SOOO/.,  as  the  Plaintiff  did  thereby  acknowledge,  and  of 
the  said  avaai  did  thereby  admit  the  receipt  and  release 
the  Defendant  from  the  same,  the  Plaintiff  granted  and 
conveyed  his  said  life  estate  to  the  Defendant,  subject  to 
redemption  on  payment  of  8000/.  on  the  day  of 

1832,  with  interest  at  5  per  cent,  half  yearly, 
in  the  meantime;  with  a  proviso,  that,  in  default  of  pay- 
ment of  the  said  principal  and  interest,  or  any  part  of 
the  ^me,  it  should  be.  lawful  for  the  Defendant,  his  ex* 
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ecutors,  &c.,  of  his  and  their  proper  authority^  without  ISH 
the  further  concurrence  of  the  Plaintiff,  or  any  other 
person,  and  at  any  time  thereafter,  to  make  sale  and 
absolutely  dispose  of  all  or  any  part  of  the  lands,  tene- 
ments, and  hereditaments  comprised  in  the  mortgage ; 
and,  further,  that  the  Defendant  should  have  authority^ 
without  the  Plaintiff's  concurrence,  to  grant  leases^  and 
also  to  receive  the  rents  of  the  estates  until  sale  made, 
and,  out  of  the  monies  which  should  come  to  his  bands, 
to  pay  himself  all  expenses  attending  the  execution  of 
the  powers  thereby  given,  and  all  sums  to  he  paid  by 
him  for  the  premiums  on  the  policies,  not  exceeding 
2000/.  and  interest  thereon,  and  then  the  8000/.  and 
all  arrears  of  interest ;  and  the  Defendant  covenanted 
not  to  sell  or  enter  into  possession  until  after  three 
months'  notice  in  writing,  demanding  payment  from  the 
Plaintiff. 

The  usual  receipt  for  8000/.  consideration  money  was 
indorsed  upon  the  mortgage  deed,  which  took  no  notice 
of  the  promissory  note  or  warrants  of  attorney,  or  the 
judgments  intended  to  be  entered  up  thereon*  The 
promissory  note  was  for  8000/.,  payable  on  demand,  and 
expressed  to  be  for  value  received,  as  per  bill,  for  goods 
sold;  and  judgment  was  entered  up  in  Ireland  on  the 
warrant  of  attorney  executed  for  that  purpose. 

The  articles  of  plate  and  jewellery  before  mentioned 
constituted  the  sole  consideration  for  the  mortgage  and 
other  securities;  and  they  were  not  delivered  to  the 
Plaintiff  till  nearly  a  month  after  the  sc^curities  had  been 
executed,  and  not  till  Newland  had  obtained  payment 
from  the  Plaintiff's  solicitor  of  a  sum  of  400/*  for  his 
costs  and  commission  in  the  transaction. 

Very  shordy  afterwards,  an  advance  of  2500/.  wna 
procured  for  the  Plaintiff,  through  the  agenqr.of  Fotdf 
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1634.  from  Mr.  Itobinsy  the  auctioneer,  on  a  bill  of  sale  of  the 
goods.  While  the  goods  were  in  the  hands  of  Mr. 
Sobinsj  and  early  in  the  year  18299  the  transaction  came 
to  the  knowledge  of  some  of  the  Plaintiff's  friends ;  and, 
in  consequence  of  an  agreement  or  understanding,  that, 
•  in  the  event  of  Mr.  Hamlet  consenting  to  give  up  hid 
bargain,  some  of  them  would  come  forward  and  redeem 
the  property  from  Robins^  an  application  was  made 
through  Mr.  Bridges,  who  was  the  solicitor  of  the  Plain- 
tiff's father,  Lord  Lorton,  and  who  also  acted  in  this 
business  as  the  solicitor  of  the  Plaintiff  himself,  with  a 
view  to  induce  the  Defendant  to  give  up  the  securities 
and  take  back  the  goods ;  and,  on  the  Defendant  de- 
clining the  proposal,  the  Plaintiff,  on  the  20th  of  January 
1829,  filed  a  bill  praying  that  the  mortgage  deed,  and 
the  other  securities  taken  for  the  8000/.,  might  be  de- 
livered up  to  be  cancelled,  and  that  the  Defendant  might 
be  restrained  from  any  l^al  proceedings  in  respect  of 
the  said  sum  or  securities,  and  from  disposing  of  the 
said  deed  and  securities,  and  the  interest  thereby  con- 
veyed ;  the  I^aintiff  offering  to  return  the  goods,  and  in 
the  meantime  to  deposit  them  in  Court. 

Notwithstanding  the  offer  thus  made,  the  goods  in 
question  Were  never  redeemed;  on  the  contrary,  they 
were  suffered  to  remain  for  some  time  in  the  hands  of 
Mr.  Robins^  by  whom,  in  the  month  of  March  1829,  they 
were  put  up  to  sale  by  auction,  among  a  great  variety 
of  other  articles  of  a  similar  description ;  the  Plaintiff's 
purchase  forming  only  74  lots  out  of  a  total  of  584,  of 
which  the  sale  catalogue  consisted.  They  produced  on 
the  sale  the  sum  of  3482/.  or  thereabouts,  of  which, 
after  deducting  the  auctioneei*'s  commission  and  other 
charges,  and  the  price  of  a  few  of  the  articles  which 
were  bought  at  the  sale  by  the  Plaintiff  himself,  a  sum 
little  exceeding  3000/.  remained  available  for  the  Plain- 
tiff's benefit.     Of  this  sum,  2500/.  were  retained  by  Mr. 

Robins 
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Robins  in  satisfaction  of  his  previous  advance,  and  the  1884* 
balance,  amounting  to  528/.  105.  9{2.,  was  paid  into  the 
hands  of  the  solicitor,  Mr.  Bridges^  by  whom  it  was  ap^ 
plied,  together  with  other  monies  advanced  by  Lord  LoT' 
ion,  in  the  discharge  of  private  debts  contracted  by  the 
Plaintiff.  To  the  bill  of  January  1829,  the  Defen<!ant 
appeared  and  put  in  his  answer ;  but  the  suit  was  pro* 
secuted  no  further,  and  it  was  afterwards,  on  the  De^ 
fendant's  application,  dismissed  with  costs. 

The  Plaintiff  remained  without  any  present  property 
or  income  till  the  month  of  December  1829,  when,  in 
consequence  of  his  marriage,  which  took  place  at  that 
time,  a  suitable  provision  was  made  for  him. 

On  the  26th  of  July  1830,  the  Plaintiff  filed  the 
present  bill  against  Mr.  Hamlet^  praying  that  the  De- 
fendant might  be  ordered  to  deliver  up  the  mortage 
deed  and  other  securities  to  be  cancelled,  and,  if  necei^ 
sary,  might  execute  a  reconveyance  and  enter  up  totis- 
faction  on  the  judgments,  on  being  paid  the  amount 
which  the  Plaintiff  had  received  on  the  sale  of  the 
goods,  with  interest,  or  on  such  other  terms  as  the 
Court  might  think  fit;  and  that  the  Defendant  might  be 
restrained  from  taking  any  proceedings  against  the  Plain* 
c  tiff  or  his  estate  in  respect  of  the  said  sum  of  8000/.,  or 

the  interest  thereof,  or  any  security  for  the  same. 

The  Defendant,  by  his  answer,  among  other  things^ 
stated,  that  he  had  been  informed  and  believed  that  the 
Plaintiff,  by  his  then  solicitor,  Ford,  and  also  by  one 
James  Ferrallj  Esq.,  whom  the  answer  alleged  to  be  in 
the  confidence  of  Lord  Lorton^  and  to  have  acted  in  tfafl 
negotiation  with  his  Lordship's  privity  and  approbation^ 
applied,  in  April  1828,  to  Newland;  when  i^if  requested 
Newland  to  ask  the  Defendant  to  supply  the  Plaintiff 
with  money  and  shop  goods,  to  Uie  total  atnount  cC 

8000/., 
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8OOO/.9  on  having  that  sum,  with  interest,  secured  on 
the  PlaintifTs  annuity  or  reversionary  interest,  and  by 
an  insurance  on  his  life ;  that  when  this  application  was 
Hamlet,  communicated  to  the  Defendant  soon  afterwards,  the 
Defendant  stated,  that,  unless  Lord  Lorton  were  privy  to 
it,  he  would  not  comply  with  the  application ;  but  that, 
if  his  Lordship  did  not  disapprove  of  it,  and  the  pro- 
posed security  appeared  satisfactory,  he  would  entertain 
the  proposal,  although  he  did  not  promise  to  advance 
money ;  that  the  Defendant's  reply  was  (as  he  had  been 
informed  and  believed)  subsequently  communicated  to 
Lord  Lorton  through  his  confidential  friend,  Mr.  Fer^ 
rattj  and  that  Ferrall  thereupon  informed  Nemland^  and 
authorised  him  to  state  to  the  Defendant  that  Lord 
Lot^ton  did  not  disapprove  of  the  transaction ;  that  the 
Defendant  accordingly  consented  to  supply  the  Plaintiff 
with  shop  goods  to  the  amount  of  8000/.  in  price  on 
the  proposed  terms,  and  gave  authority  to  Netdand  to 
act  as  his  solicitor  in  completing  the  transaction.  The 
answer  further  stated,  that,  after  Nemlatid  had  received 
such  authority,  and  while  the  transaction  was  in  pro- 
gress, it  was  discovered  that  the  Plaintiff  had  otherwise 
disposed  of  his  annuity  of  800/.,  and  had  thereby  re- 
duced the  proposed  security  to  his  reversionary  life 
estate  with  an  insurance  on  his  life ;  that  Lord  Lortoti^ 
OS  the  Defendant  believed,  was  made  acquainted  with 
that  circumstance,  and  was  desirous,  notwithstanding, 
that  the  transaction  should  be  carried  into  effect ;  that, 
early  in  September  1828,  Mr.  Serjeant  Lefroy^  of  the 
Irish  bar,  and  his  son,  Mr.  Anthony  Lefroy^  Lord  jCor- 
ton*s  son-in-law,  had,  on  his  Lordship's  behalf,  an  inter- 
view with  Newlandy  in  the  course  of  which  the  nature  of 
the  business,  and  of  the  intended  security,  as  well  as 
the  form  of  the  draft  mortgage,  was  fully  and  correctly 
stated  and  ei^plained  to  them;  that  those  gentlemen 
expressed  themselves  perfectly  satisfied  with  the  whole 
transaction ;  and  that  Mr.  Serjeant  Lefiqy  then  stated 
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his  intention  of  advising  Lord  Lorton  to  redeem  the 
security  proposed  to  be  given  to  the  Defendant.  The 
Defendant,  by  his  answer,  further  stated,  that  the  trans- 
action was  an  actual  and  bon&Jlde  sale;  and  he  denied 
that  it  was  in  the  nature  of  a  loan,  or  that  the  goods 
were  substituted  for  money,  or  that,  at  the  date  and 
execution  of  the  mortgage,  he  knew  or  bad  reason  to 
believe  that  the  Plaintiff  had  no  occasion  for  the  goods, 
or  that  he  did  not  intend  to  keep  or  use  them,  or  that 
his  object  was  to  raise  a  sum  of  money  by  way  of  loan 
by  means  of  such  goods ;  for  the  Defendant  said,  that,  at 
the  time  when  Ford  and  the  Plaintiff  selected  the  goods, 
as  the  Defendant  had  been  informed  by  his  shopmen, 
and  believed  to  be  true,  they  chose  such  as  would  be 
useful  on  the  marriage  of  the  Plaintiff,  and  frequently 
mentioned  and  referred  to  such  marriage. 

Notice  having  been  given  of  a  motion  for  an  iiyunc* 
tion,  according  to  the  prayer  of  the  bill,  the  Plaintiff,  in 
support  of  the  motion,  filed  the  affidavits  of  himself, 
Mr.  Seijeant  Lefroy^  Mr.  Antliony  Lefroy^  Lord  Lortorif 
and  Ford  i  and  the  Defendant,  in  reply,  filed  the  affi- 
davits of  Newland^  of  two  of  his  own  shopmen,  of  three 
working  jewellers  (who  swore  that  the  prices  charged 
for  the  goods  were  fair  and  usual),  and  of  Mr.  Robins^ 
with  respect  to  the  sale  of  the  goods.  The  motion  came 
on  to  be  heard  before  the  Vice- Chancellor  on  these  affi- 
davits, and  on  the  Defendant's  answer ;  when  bis  Honor 
granted  the  injunction,  on  the  terms  of  the  Plaintiff 
paying  into  Court  the  sum  of  31  SO/.,  being  the  amount 
of  the  net  proceeds  received  by  the  Plaintiff  from  the 
sale,  with  the  addition  of  the  sum  of  400/.  paid  to  the 
Defendant's  solicitor.  The  motion  came  afterwards,  by 
way  of  appeal,  before  the  Lord  Chancellor,  who,  on  the 
25th  of  May  1831,  affirmed  the  order  with  costs. 

When 
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When  the  cause  was  at  issue,  evidence  waf  gone  into 
on  both  sides  at  considerable  length.  Mr.  Serjeant 
Lefrqyi  Mr.  Anthony  Lefroy^  Lord  Lorton,  Mr.  Fordj 
and  Mr.  Bridges^  were  examined  as  witnesses  on  the 
part  of  the  Plaintiff.  Mr.  Newland,  and  the  other 
persons  who  had  made  affidavits  against  the  motion,  as 
also  another  of  his  shopmen,  were  examined  on  behalf 
of  the  Defendant. 

Mr.  Ferrall  was  not  examined  by  either  party. 

The  principal  points  in  dispute  were,  whether,  in  the 
conduct  of  the  negotiation,  Mr.  Ferrall  was  to  be  con- 
sidered as  the  agent  of  Lord  Lorton;  whether  his  Lord- 
ship had  been  apprised  to  any,  and  what,  extent  of  the 
particular  nature  of  the  transaction,  as  a  dealing,  not 
for  money,  but  for  goods;  what  were  the  nature  and 
extent  of  the  communications  made  to  his  Lordship 
upon  this  subject  by  the  Defendant  or  his  agent,  NeaO' 
land;  how  far  Mr.  Serjeant  Lefrqy  and  his  son  had 
been  informed  of  the  character  of  the  pending  trans* 
action;  and  whether  they  had  intervened  in  such  a 
manner  that  Lord  Lorton  was  to  be  affected  by  any 
information  they  received.  Upon  these  points  the 
Plaintiff's  evidence  was  not  consistent  with  that  of  the 
Defendant ;  but  Newland^s  testimony,  in  support  of  the 
case  made  by  the  answer,  was  positive,  and  went  directly 
to  particular  facts;  whereas  the  depositions  of  the 
Messrs.  Lefrqy  and  of  Lord  Lorton  rather  tended  to 
impeach  the  truth  of  his  statements  by  inference,  and 
speaking  upon  recollection  and  belief,  than  by  any  direct 
and  decided  contradiction  or  denial. 

The  general  result  of  the  evidence  is  stated  and 
summed  up  in  the  Lord  Chancellor's  judgment. 
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The  Attorney-General^  Sir  £•  Sugden^  and  Mr.  J.  B.        1834. 
Parry^  for  the  Plaintifii 

The  evidence  distinctly  proves  that  the  transaction 
originated  in  a  treaty  for  a  loan.  It  was  not  the  case 
of  a  sale  of  goods  in  the  regular  course  of  business,  but 
an  advance  of  goods  in  lieu  of  money,  with  a  view  to 
supply  the  PiaintiiF's  necessities,  and  to  enable  the  De- 
fendant, under  the  mask  of  trading,  to  make  a  loan  at 
an  exorbitant  rate  of  interest,  at  a  moment  when  the 
borrower's  necessities  had  placed  him  at  the  lender's 
mercy.  The  particular  character  of  the  articles  selected 
must  have  satisfied  the  Defendant  that  an  advance  of 
cash,  and  not  a  purchase  of  goods,  was  really  the  Plain- 
tiff's object.  The  purchase  comprised  many  articles 
of  the  same  kind  ;  for  instance,  three  diamond  neck- 
laces ;  a  diamond  and  ruby  necklace,  and  a  pearl  neck- 
lace, the  price  of  the  latter  alone  exceeding  1500/. 
Could  Mr.  Hamlet  possibly  imagine  that  the  Plaintiff 
mortgaged  his  reversionary  interest,  effected  large  in- 
surances on  his  life,  and  gave  warrants  of  attorney  for 
both  England  and  Ireland^  so  that  neither  his  person 
nor  his  property  could  escape ;  and  that,  too,  at  a  time 
when  he  was  estranged  from  his  family,  and  had,  to  the 
Defendant's  knowledge,  disposed  of  his  only  present  re- 
source, the  annuity  secured  upon  the  family  estates  -^ 
could  he  imagine  that  the  Plaintiff  entered  into  liabilities 
like  these,  in  order  to  become  the  possessor  of  such 
useless  baubles  as  diamond,  ruby,  and  pearl  necklaces  ? 
He  must  have  known  well  that  the  Plaintiff  took  them 
only  as  a  means  of  obtaining  a  supply  of  money.  Most 
of  these  costly  trinkets  were  chosen  by  the  Plaintiff's 
agent,  Mr.  Ford^  who,  it  appears  from  his  own  evidence^ 
was  anxious,  in  making  the  selection,  to  avoid  jewel- 
lery, and  to  confine  himself  to  plate,  as  being  a  more 
saleable  commodity.  To  this,  however,  the  same  witness 
swears  that  the  Defendant  and  his  shopman  objected,  in- 
sisting 


466  CASES  IN  CHANCERY. 

1^34.  sisting  that  the  articles  should  be  taken  proportionately 
out  of  the  general  stock.  The  goods  were  kept  back 
undelivered  for  nearly  a  month,  till  the  deeds  were 
registered  and  the  bill  of  the  Defendant's  attorney 
paid|  —  a  singular  mode  of  treating  a  ready-money 
customer  for  8000^.  worth  of  jewellery;  for  the  secu- 
rities bore  interest  from  the  date;  and,  as  against  the 
Plaintiff,  therefore,  the  whole  was  a  ready-money  trans- 
action. The  subsequent  history  of  the  plate  and  jewel- 
lery may  be  easily  conjectured :  from  the  Defendant's 
shop  they  were  sent  to  the  office  of  the  Plaintiff's  at- 
torney ;  and  from  his  office  they  soon  found  their  way 
to  the  auction-room,  where  they  were  brought  to  the 
hammer  with  a  quantity  of  other  goods  of  a  similar  de- 
scription, and  disposed  of  by  a  forced  sale  at  so  enormous 
a  sacrifice,  that  the  Plaintiff  would  have  been  much 
more  mercifully  dealt  with  had  the  Defendant  at  once 
deducted  50  per  cent,  from  the  8000/.,  the  amount  of 
the  proposed  loan,  and  taken  a  security  for  the  full  sum. 
Where^  as  m  the  present  case,  the  tradesman  must  know 
that  the  sale  effected  in  his  shop  is  only  nominal,  and 
that  the  goods  are  purchased,  not  for  the  purposes  of 
trade,  or  for  use  and  enjoyment,  but  to  be  instantly  re- 
sold, in  a  very  different  market,  merely  to  raise  a  sum  of 
money,  equity  relieves  against  such  colourable  sale: 
it  treats  the  transaction  as  a  loan  having  an  usurious 
tendency,  and  as  a  catching  bargain ;  and,  therefore,  in 
administering  relief,  it  allows  the  vendor  no  more  than 
the  sum  realised  by  the  sale  in  the  market  to  which  he 
knew  the  property  was  destined:  Waller  v.  DaU{a)j 
Barker  v.  Vansommer.  ifi) 

The  Plaintiff  was  an  expectant  heir;  and  with  reference 
to  his  title  to  relief  in  that  character,  it  is  perfectly  im- 
material whether  he  was  of  mature  years,  or  only  just 

turned 

ia)  1  Ch.  Ca.  276.  S.  C.  1  Dick.  8.  {b)  1  Bro.  C,  C.  149. 
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turned  of  twenty-one;  Wiseman  v.  Beake.  (a)  Now,  al- 
though an  expectant  heir  may  mortgage  his  expectancies 
for  a  bona  Jide  advance  of  money,  he  cannot  borrow 
money  in  the  shape  of  goods,  and  then  give  a  mortgage 
on  his  reversionary  property  for  the  price.  A  sale  by  an 
expectant  heir  of  his  reversion,  out  and  out,  at  an  under 
value,  cannot  be  supported :  Davis  v.  Duke  of  MarU 
l^orottgh.  {b)  A  mortgage  is  a  partial  sale,  and  may 
operate  as  a  total  alienation;  it  must,  therefore,  be 
governed  by  the  same  principles.  This  is  simply  an 
attempt  to  evade  the  rule,  and  to  secure  to  the  Defend- 
ant 30  or  40  per  cent,  beyond  the  principal  which  he  ac- 
tually parted  with.  Mr.  Hamlet  was  well  aware  that  the 
Plaintiff  was  a  young  unmarried  man  of  extravagant 
habits,  and  that  he  was  not  living  under  his  father's 
control ;  he  knew,  too,  that,  while  the  negotiation  was  in 
progress,  the  Plaintiff,  under  the  pressure  of  necessitys 
had  been  forced  to  dispose  of  the  whole  of  his  annuity, 
and  was,  therefore,  entirely  destitute  of  any  present 
means  of  subsistence.  The  transaction  originated  in  a 
proposal  for  a  loan  of  5000/.  in  cash,  and  when  that  pro- 
posal was  rejected,  the  treaty  proceeded  on  the  foodng 
of  an  advance  of  goods,  and  the  increase  in  the  nominal 
amount  was  made  in  the  delusive  hope  that  the  addi^ 
tional  value  of  the  goods  taken  might  cover  any  loss 
upon  the  re-sale,  so  that  5000/.  in  money  might  still  be 
realised.  The  produce  to  the  Plaintiff,  however,  was 
barely  3000/.  No  allowance  was  made  to  him  for  ready 
money,  although  the  price  was  to  bear  interest  from  the 
day  of  the  alleged  sale. 


1834. 


As  the  transaction  could  not  bear  the  light,  every 
artifice  was  resorted  to  for  the  purpose  of  disguising  its 
real  character.     The  mortgage  describes  the  Defendant,. 

not 

(a)  9  Vern,  121.  Mr.  Swanston  has  collected  all 

(fi)  3  Swrnn.  108. :  tee  particu-     the  authoriues. 
hrly  p.  159.  and  the  note^  where 
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not  as  a  jeweller  in  Princes  Street^  but  as  an  Esquire  of 
Cavendish  Squares  it  states,  not  a  dealing  for  goods,  but 
a  debt  from  the  Plaintiff  to  the  Defendant  of  8000/. ;  it 
makes  the  Plaintiff,  in  the  body  of  the  instrument, 
acknowledge  the  receipt  of  the  money ;  and  a  receipt  is 
also  indorsed  on  it  and  signed  by  the  Plaintifi^  which, 
contrary  to  the  truth,  represents  the  money  as  being 
then  paid  down. 


The  utmost  advantage  was  taken  of  the  Plaintiff's 
distresses,  not  only  by  the  substitution  of  jewellery  (or 
money,  and  by  the  retention  of  the  goods  till  the  de- 
mand of  the  Defendant's  attorney  for  his  costs  and  com- 
mission had  been  satisfied,  but  also  by  the  oppressive 
nature  of  the  securities.  Powers  of  leasing  and  selling 
the  Plaintiff's  reversion  in  the  family  estates,  in  de&ult 
of  payment  of  even  half  a  year's  interest;  policies  of  in- 
surance for  8000/. ;  warrants  of  attorney  for  entering  up 
judgments  in  England  and  Ireland ;  a  judgment  actually 
entered  up  in  Ireland i  a  promissory  note  for  8000/.,  pay- 
able on  demand,  although  by  the  deed  tluree  years'  credit 
was  given — all  sufficiently  attest  the  grinding,  rapacious 
character  of  the  transaction,  and  the  abject  and  miser- 
able state  of  thraldom  to  which  the  Plaintiff's  necessities 
had  reduced  him.  Against  such  a  transaction,  carried 
on  and  completed  under  such  circumstances,  surely  it 
is  not  too  much  to  ask  a  court  of  equity  to  relieve. 

Even  supposing  that  the  Plaintiff's  father  (which,  how- 
ever, is  not  the  fact)  had  been  apprised  of  the  true  nature  of 
the  dealing,  that  would  be  no  reason  why  all  relief  should 
be  denied  to  the  Plaintiff.  The  father's  knowledge 
cannot  destroy  the  equity  of  the  son.  Where  the  dealing 
takes  place  behind  the  back  of  the  father,  the  pre- 
sumption is  perhaps  more  unfavourable  to  the  lender, 
and  an  additional  reason  may  exist  why,  on  the  ground 
of  public  policy,  the  Court  should  interpose ;  but  the 

equity 
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equity  unquestionably  belongs  to  the  beir,  for  whose 
protection  it  has  been  established,  and  who,  in  one  view 
indeed,  might  be  peculiarly  exposed  to  fraud  and  op* 
pression,  were  the  person  in  actual  possession  of  the 
estate  a  concurring  or  colluding  party  in  the  trans* 
action  by  which  the  reversion  was  encumbered.  As- 
suming that  Lord  LorUm  was  desirous  to  acquire  a 
power  over  his  son's  reversionary  estate;  and  that,  there- 
fore, he  privately  encouraged  the  Defendant  in  furnish- 
ing the  goods  on  a  mortgage  of  that  estate  in  order 
afterwards  to  obtain  an  assignment  of  the  mortgage,  the 
Plaintiff  knew  nothing  of  his  father's  views  or  inter- 
ference; and  such  interference  cannot  defeat  his  own 
right  to  be  relieved  against  the  imposition  and  oppression 
of  which  he  has  been  made  the  victim.  In  point  of  fact, 
Lord  Lorton  never  did  know  that  goods,  and  not  money, 
were  to  be  the  consideration  for  the  securities;  and 
when  the  whole  transaction  was  disclosed,  his  offer  of 
assistance  to  his  son  was  only  made  upon  condition  that 
the  Defendant  would  take  back  the  goods;  and  that 
Mr.  Hamlet  refused  to  do. 

The  sale  of  the  goods  by  the  Plaintifi^  however  it 
may  modify  the  remedy  to  be  given,  cannot  deprive  him 
of  his  title  to  relief.  Notwithstanding  the  sale,  the 
Court  is  still  able  to  administer  a  fair  and  satisfactory 
measure  of  relief;  for  the  prime  cost  and  the  sale  price, 
(the  latter  including  the  manufacturer's  and  shop  profit 
of  the  goods,}  and  also  the  value  upon  a  sale  by  auction^ 
and  the  charges  attending  such  a  sale,  are  all  distinctly 
in  evidence.  The  Defendant  himself  rendered  the  sale 
unavoidable,  by  refusing  to  receive  back  the  goods 
and  rescind  the  contract.  There  are  no  circumstances 
to  warrant  the  conclusion,  that  the  pressure  of  the 
Plaintiff's  necessities  ceased  from  the  time  when  he 
made  the  proposal  to  return  the  goods.  So  fiir  from 
it,  the  evidence  proves  that  the  Plaintiff  continued 

Vol.  II.  I  i  wholly 
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JtM.        wholly  destitute  of  aoy  present  income  until  December 
g^  1829;  and,  further,  that  the  offer  of  assistance  from 

his  friends  to  enable  him  to  redeem  the  goods  was 
conditional,  and  depended  on  the  Defendant  acceding 
to  the  proposal  to  take  them  back.  The  Defendant's 
refusal  to  comply  left  the  Plaintiff  no  alternative  but  to 
aelk  And  if  the  qualified  ofier,  made  by  Lord  Lorton 
and  rejected,  is  to  deprive  the  Plaintiff  of  his  equitable 
title  to  relief,  parents  will  in  future  be  deterred  from 
lending  assistance,  in  like  cases,  to  their  sons,  lest,  in 
the  event  of  its  proving  ineffectual,  their  interference  be 
used  as  an  argument  for  upholding  the  very  transaction 
which  it  was  their  object  to  avoid. 

Mr.  Pepj^Sj  Mr.  Knight^  and  Mr.  Stuart,  for  the  De« 
fendant. 

The  contract  sou^t  to  be  impeached  was  perfectly 
fair  and  honest ;  the  Plaintiff  entered  into  it  with  his 
eyes  open,  and  under  the  advice  and  assistance  of  skilful 
professional  men;  he  was  quite  competent,  botli  by 
his  years  and  his  knowledge  of  the  world,  to  engage  in 
such  a  transaction,  and  having  once  knowingly  and  de- 
liberately given  his  consent  to  it,  he  cannot  now  be 
permitted  to  repudiate  it. 

His  father,  Lord  Lorton^  moreover,  who  was  tenant 
for  life  in  possession  of  the  very  estates  on  which  the 
securities  were  to  be  given^  was  privy  to  the  whole  ne- 
gociation,  and  thoroughly  acquainted  with  its  nature. 
The  negociation  was,  in  fact,  communicated  to  his  Lord- 
ship by  the  express  desire  of  the  Defendant,  who,  until  it 
hkid  received  his  Lordship's  sanction,  refused  to  allow 
the  treaty  to  proceed.  These  are  circumstances  which 
essentially  distinguish  this  from  every  case  where  relief 
has  been  administered  to  expectant  heirs  in  respect  of 
their  dealings  with  reversionary  interests,  and  which 
IrottM  render  the  interposition  of  the  Court  in  favour 

of 
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of  the  Plaintiff  the  yery  reverae  of  equitable  or  just  In  I8S4. 
DO  one  of  the  numerous  authorities  on  this  head  has 
the  parent,  or  other  person  standing  in  a  similur  rdation 
and  enjoying  the  estate  in  possession,  been,  as  here,  a 
concurring  or  colluding  party  with  the  reversioner  vho 
seeks  to  be  relieved  against  the  consequences  of  hb  own 
acts;  acts  originating  in  the  pressure  of  extreme  dis-> 
tress,  and  in  general  studiously  concealed  from  the 
knowledge  of  the  person  in  present  possession.  The 
reasons  of  public  policy  which  have  led  courts  of  equity, 
from  a  very  early  period,  to  interpose  for  die  protectioi| 
of  expectant  heirs  in  their  transactions  with  money 
lenders,  have  no  application  in  the  present  instance. 
The  encouragement  afforded  by  such  transactions  to  the 
improvidence  of  youth,  the  destruction  of  parental  in* 
flnence  and  control,  the  unfair  advantage  which  the  lender 
may  take  of  the  distress  and  inexperience  of  the  bor« 
rower— these,  and  similar  considerations,  never  can  arise 
where  the  perscxi  in  actual  possession  of  the  property, 
the  reversionary  interest  in  which  is  the  subject  of  the 
dealing,  stands  in  loco  parentis  to  the  reversioner,  and  is 
himself  privy  to  the  transaction,  and  does  not  disap^ 
prove  tff  it. 

The  evidence  shews,  beyond  the  possibili^  of  can* 
tradicUon,  that  the  prices  charged  for  the  different 
articles  were  the  ordinary  shop  prices,  such  as  were 
charged  to  other  customers,  and  that  the  goods  were 
freely  selected  by  the  Plaintiff  and  his  agent  at  their 
own  discretion.  Upon  this  point  the  testimony  of  the 
Plaintiff's  witness  and  agent.  Ford,  is  distinctly  con- 
tradicted by  several  of  the  Defendant's  shopmen,  who 
positively  swear  that  no  restriction  whatever  was  placed 
on  the  purchaser  and  his  agent  with  respect  either  to 
the  nature  or  the  prices  of  the  goods  to  be  taken,  but 
that  ihey  were  left  at  perfect  liberty  to  wAeat  audi 
articles  as  they  pleased ;  and  further,  that  idiile  (they 

I  i  3  were 
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MS4.        were  occupied  in  the  selection,  the  Defendant,  althoi^  Qi^^ 

KiKO         ^®  occasionally  passed  through  the  shop,   in  no  wk^       '^'^^ 

9.  attempted  to  interfere  with  them.  .  ^ 

Hamlet. 

It  has  never  yet  been  decided,  and  the  Court  will 
not  now  decide,  that  where  a  tradesman  sells  shop 
goods,  knowing  them  to  be  purchased  solely  with  a 
yiew  to  an  immediate  resale  for  the  purpose  of  raising 
money,  the  bargain  will  be  set  aside  in  equity,  provided 
the  prices  charged  are  the  ordinary  and  reasonable 
prices ;  far  less  is  it  the  rule  that  such  a  transaction  will 
be  avoided  on  the  terms  of  the  purchaser  paying  over  to 
the  tradesman  the  money  realized  upon  the  resale. 
Barker  v.  Vansotnmer  depended  upon  a  totally  different 
principle;  the  circumstances  of  the  dealing,  in  that  case, 
having  caused  the  Court  to  regard  it  as  a  mere  cloak 
for  an  usurious  loan. 

The  Plaintiff,  by  his  subsequent  conduct  in  pledging 
the  goods  with  Robins^  in  permitting  them  to  be  sold  off 
by  auction  at  a  forced  sale,  in  himself  becoming  the 
purchaser  of  some  of  them  at  the  auction,  and  in  suffer- 
ing his  former  suit  in  this  Court  to  be  dismissed  for 
want  of  prosecution,  has  rendered  it  impossible  that 
matters  should  ever  be  restored  to  their  original  situa- 
tion, and  has  wholly  precluded  himself,  therefore,  even 
supposing  he  had  any  equity  at  first,  from  now  asserting 
a  title  to  equitable  relief. 

The  Attome^'General,  in  reply. 


Jan.  8i«  The  Lord  Chancellor. 

r 

If  the  question  which  was  before  the  Vice-chancellor, 
and  afterwards  upon  appeal  in  this  Court  in  1831,  on 
the  motion  for  the  injunction,   be  now  reconsidered, 

with 
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with  the  additional  evidence  derived  from  the  depo-  193^ 
sitions  in  the  cause,  it  will  still  appear  that  the  injuno-  jSwa 
tion  was  rightly  granted  upon  the  facts  then  disclosed,  ^- 

and  that  the  case^  in  several  material  respects,  stands  at 
the  hearing  in  a  different  position.  Both  his  Honor 
and  myself  then  considered  that  there  was  no  proof  of 
Lord  LartofC^  privity  to  the  transaction;  that  the 
balance  of  probability  was  ^gainst  Mr.  Hamlet  having 
made  any  effectual  communication  to  his  Lordship,  or 
those  acting  on  his  behalf;  and,  that  as  the  proceedings 
on  the  bill  first  filed  by  ilr.King^  that  of  18S9,  could 
not  be  effectually  prosecuted  in  consequence  of  his  dis- 
tressed circumstances,  his  abandoning  the  suit,  instead 
of  obtaining  back  the  goods  from  Mr.  Robinsj  and 
keeping  them  till  he  should,  by  means  of  the  suit* 
compel  Mr.  Hamlet  to  receive  them,  was  sufficiendy 
accounted  for. 

All  these  things  stand  very  differently  now  upon  the 
evidence ;  and  it  may  be  added,  that  there  is  also  some 
addition  to  the  proof  of  adequate  value.  Upon  this 
last  point,  however,  I  place  the  less  reliance,  because 
the  other  grounds  appear  suflBcient  to  dbpose  of  the 
question. 

Two  propositions  I  take  to  be  incontestable  as  appli* 
cable  to  the  doctrines  of  this  Court  upon  the  subject  ef 
an  expectant  heir  dealing  with  his  expectancy,  and  as 
governing  more  especially  the  present  question.  Firsts 
that  the  extraordinary  protection  given  in  the  general 
case  must  be  withdrawn,  if  it  shall  appear  that  the 
transaction  was  known  to  the  father  or  othtir  person 
standing  in  loco  parerUis — the  person,  for  example^ 
firom  whom  the  spes  successionis  was  entertained,  or  after 
whom  the  reversionary  interest  was  to  become  vested  in 
possession  —  even  although  such  parent  or  other  person 
took  no  active  part  in  the  negotiation,  provided  the 

I  i  S  trans- 
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Ji894.  tnmsaction  was  not  opposed  by  him,  and  so  carried 
through  in  spite  of  him.  Secondly,  that  if  the  heir  flies 
off  from  the  transaction,  and  becomes  opposed  to  him 
with  whom  he  has  been  dealing,  and  repudiates  the 
whole  bargain,  he  must  not,  in  any  respect,  act  upon  it 
so  as  to  alter  the  situation  of  the  other  party,  or  his 
propnly;  at  least,  that  if  he  does  so,  the  proof  lies 
vpon  him  of  shewing  that  he  did  so  under  the  con- 
tinuing pressure  of  the  same  distress  which  gave  rise  to 
the  original  dealing.  Still  more  fatal  to  his  chum  of 
rdief  will  it  be,  if  the  father,  or  person  in  loco  parentis 
shall  be  found  to  have  concurred  in  this  adoption  f 
the  repudiated  contract  Either  of  these  propositions 
would  be  decisive  of  the  present  question,  if  they  are 
well  founded  in  law,  and  if  the  facts  allow  of  their  appli- 
cation to  it  I  shall  examine  each  of  them  in  both 
respects. 

The  whole  doctrine  with  respect  to  an  expectant  heir, 
assumes  that  the  one  party  is  defenceless,  and  exposed, 
unprotected,  to  the  demands  of  the  other,  under  the 
pressure  of  necessity.  It  would  be  monstrous  to  treat 
the  contracts  of  a  person  of  mature  age  as  the  acts  of  an 
infant,  when  his  parent  was  aware  of  his  proceedings, 
and  did  nothing  to  prevent  them.  The  parent  might 
thus  lie  by  and  suffer  his  son  to  obtain  the  assistance 
which  be  ought  himself  to  have  rendered;  and  then 
only  stand  forward  to  aid  him  in  rescinding  engage- 
ments which  he  had  allowed  him  to  make  and  to  profit 
by.  If  all  the  cases  be  examined  from  the  time  of  Lord 
Nottingham  downwards,  no  trace  will  be  found  in  any 
one  of  them  of  the  father^s  or  other  ancestor's  privity : 
on  the  contrary,  wherever  tlie  subject  is  touched  upon, 
his  ignorance  is  always  assumed  as  part  of  the  case; 
and  its  being  so  seldom  mentioned  either  way  shews 
cleariy  that  the  privity  of  the  fiither  or  ancestor  never 
was  oontemfdated.   It  is,  however^  several  times  adverted 

to 
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^  in  a  numner  demonstrative  of  the  prim^iple.    In  Cotk       18S4. 

V.  Gibbons  {0)9  the  ground  of  this  whole  equity  is  said  to 

b^  tb^  policy  of  the  law  to  prevent  the  heir  being  seduced 

frQO»  a  dependance  upon  the  ancestor,  who  probably 

would  have  relieved  him.     In  the  same  spirit  Lord 

Camper^  in  Twisleton  v.  GriffUh  {b\  had  before  stated 

as  one  effect  of  the  law,  its  tendency,  by  cutting  off 

relief  at  the  hands  of  strangers,  to  make  the  heir  disclose 

his  difficulties  at  home.     So  in  Jlie  Earl  of  Chesierfidd 

V.  Janssen{c\  Mr.  Justice  Burnett  treats  such  trans- 

actions  as  things  done  behind  the  £Either's  back,  and,  as 

it  were,  a  fraud  upon  him ;  a  view  of  the  subject  also 

adopted  by  Lord  Hardmcke^  in  the  same  case.(d)    It  is 

as  well  to  mention  these  cases,  because  there  has  bec^i 

IK>  decision  upon  the  point ;  but  it  is  quite  a  clear  one, 

and  only  new  because  the  &cts  never  afforded  a  case  for 

decision,  the  proposition  having,  apparently,  never  been 

questioned. 

It  18  DOW  to  be  considered  what  evidence  there  is  of 
Lord  Larton  having  been  conusant  of  the  transaction  in 
question;  and  here  the  proof  lies  upon  the  Defendant. 
He  must  satisfy  the  Court  that  there  was  knowledge^ 
but  he  is  not  bound  to  give  direct  and  positive  evidence. 
In  this,  as  in  all  other  cases,  he  may  prove  the  fact  by 
circumstances,  which  make  out  a  case  of  such  high  pro- 
bability that  the  Court  cannot  avoid  believing  and  acting 
upon  it.  Moreover,  he  needs  not  prove  that  the  know- 
ledge extended  to  all  particulars;  for,  if  the  father  is 
clearly  shewn  to  have  known  that  there  was  such  an  im- 
provident dealing  on  foot  -^  a  dealing  which,  from  the 
nature  of  the  thing,  and  the  situation  of  the  party,  must 
needs  be  improvident  —  and  did  not  inquire^  I  shall 
hold  that  his  ignorance  of  some  of  the  particulars,  which 

he 

(tf)  5  P.  Wm.  S90.  (c)  1  Aik.  039, 

\b)  1  P.  Wvu.  310.  [d)  \  Aik.  353,  354. 
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1884.  he  might  have  learned,  had  he  taken  due  pains,  goes 
for  nothing.  At  the  very  least,  much  slighter  evidence 
will  be  sufficiei^t,  in  this  case,  to  fix  him  with  a  know- 
ledge of  the  whole,  than  where  he  was  not  proved 
or  admitted  to  have  been  at  all  aware  of  what  was 
going  on. 

It  appears  not  merely  from  the  answer  of  the  Defend- 
ant, but  from  the  evidence  in  the  cause,  that  Mr.  Hamlet 
communicated,  through  his  agent  Mr.  Newtand^  to 
persons,  whom  he  believed  to  be  Lord  LortotCs  agents, 
the  whole  particulars  of  the  transaction.  This,  however, 
goes  for  very  little,  except  as  shewing  that  he  acted  with 
good  faith  and  is  entitled  to  credit,  when  he  represents 
that  he  refused  to  engage  in  the  dealing  without  the 
father's  knowledge  and  consent.  But  the  evidence  goes 
much  farther.  Mr.  Anthony  Lefroy^  who  is  Lord  horiovCs 
son-in-law,  and  the  brother-in-law  of  the  Plaintiff,  swears 
that  he  went  to  Mr.  Netoland,  at  the  request,  and  on  the 
behalf  of  Lord  Lorton.  Mr.  Nevdand  swears  to  having 
distinctly  t6ld  him  the  nature  of  the  loan,  and  called  his 
attention  to  the  great  loss  which  would  be  sustained  by 
a  resale  of  the  goods ;  and  he  adds,  that  Mr.  Anthony 
Lefircy  said,  ^^  never  mind  the  sacrifice,  so  that  the  estate 
18  saved."  Now,  this  is  uncontradicted ;  for  Mr.  Anthony 
Lefroy,  who  swears  that  no  such  communication  was  ever 
made  to  him  by  Newlandj  only  speaks  "  to  the  best  of  his 
now  recollection."  It  would  be  too  much  to  suppose  that 
one  of  these  witnesses  had  perjured  himself  because  the 
other  did  not  recollect  the  communication,  and  because 
it  may  appear  improbable  that  he  should  have  forgotten 
such  a  disclosure,  upon  which  he  had  made  such  a  re- 
mark. It  must,  therefore,  I  think,  be  taken  to  be  proved 
that  a  near  connection  of  Lord  Lorton,  sent  by  him  to 
attend  a  meeting  upon  this  business  on  his  behalf^  was 
informed  by  Mr.  Hamlet's  agent  of  the  particulars  of  the 
transaction ;  and  this  is  now  before  the  Court  much  more 

plainly 
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plainly  than  it  was  before,  both  because  the  observation  ISSlJ 
made  by  Mr.  Anthony  Lefray  is  now,  for  the  first  time,  jrf^ 
in  evidence,  and  also  because  the  important  circumstance  «. 

is  now  first  disclosed,  that  he  attended  on  the  part  of  "^^tti** 
Lord  Lorton^  and  at  his  desire. 

Now,  although  I  consider  this  as  a  fact  of  consider- 
able weight,  yet  it  might,  by  itself,  be  insufficient  to 
bring  the  case  within  the  principle;  and  it  would, 
besides,  be  open  to  the  remark  that  Newland  did  not  tell 
Seijt.  Lefroy^  although  he  was  the  person  principally 
sent  to  confer  with  him,  was  the  experienced  man  of 
business,  and  was  by  at  the  time  reading  the  draft.  But 
there  is  another  circumstance  in  the  cause  of  great 
moment.  Lord  horton  is  examined ;  and  he  does  not 
give  an  absolute  and  unqualified  denial  of  all  knowledge 
of  the  loan  being  in  goods.  He  only  swears,  in  his 
deposition,  to  his  ignorance,  before  the  execution  of  the 
mortgage,  that  goods  were  in  any  part  the  consider- 
ation of  that  mortgage ;  and  also  that,  to  the  best  of 
his  recollection,  ^<  he  knew  nothing  respecting  the 
mortgage,  or  its  existence,  before  its  execution.**  Upon 
which  the  remark  is  most  obvious,  that  if  he  did  not, 
at  that  time,  know  of  the  existence  of  a  mortgage,  he 
could  not,  by  possibili^,  have  known  that  goods  were 
part  of  its  consideration;  and  that,  therefore,  this  nega- 
tive testimony  amounts  to  nothing,  and  is  quite  con- 
sistent with  his  knowing  that  there  was  a  negotiation  on 
foot  for  a  loan  in  goods;  nay,  it  is  consistent  with 
Mr.  Anthory  Lefroy  having  repeated  to  him  the  con- 
versation with  Mr.  Neodandy  which  the  former  only  says 
he  did  not  repeat,  ^^  so  far  as  he  recollects."  It  may  be 
further  noted,  that  the  interrogatory  to  Lord  Lotion  is 
framed  in  such  a  way  as  to  obtain  from  him  a  restricted 
answer,  confining  him  to  a  negation  of  knowledge,  con- 
nected with  the  mortgage. 

This 
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1684.  This  remark  upon  Lord  Lortori^  deposition  lays  the 

foundation  for  another  upon  the  omission  to  call  FerraU^ 
"-—a  circumstance  which^  but  for  the  defect  of  that 
deposition,  I  should  have  been  less  disposed  Co  press. 
Ferrall^  according  to  Lord  LortorCs  account,  had  volun- 
teered his  information  that  Mr.  King  ^^  was  in  the  hands 
of  sharpers."  Upon  this  his  Lordship  saw  him  re- 
peatedly, and  learned  from  him  that  a  transaction  was 
then  going  on  with  Mr.  Hamlet^  for  the  purpose  of 
raising  money  by  post  obit.  Upon  this  information  bis 
Lordship  acted,  sending  the  Ijejroys  to  see  Newiandi 
and  himself  having  an  interview  with  Neadand^  in 
consequence  of  what  Ferrall  had  told  him.  Which 
party  ought  to  have  called  FerraU?  Clearly  not  the 
Defendant;  for  although  the  affidavits  on  the  motion 
gave  no  warning  of  the  great  hostility  of  bis  language 
towards  Mr.  Hamlet  and  his  agents,  yet  they  sufficiently 
shewed  that  be  had  been  acting  as  an  informer  against 
them;  and  as  to  his  being  in  league  with  the  Defendant, 
because  Newland  says  he  had  known  him  before,  I  take 
that  to  be  a  refinement;  for  Newland  also  swears  most 
positively,  that  he  came  to  him  on  this  occasion  from 
Burtf  to  ask  about  a  loan  for  a  client  otBurti  that  is, 
for  Mr.  Kingf  who  then  employed  Burt»  I  do  not  con- 
sider, therefore,  that  any  observation  whatever  arises  upon 
the  fact  of  the  Defendant  not  having  examined  Ferrall. 

Soi,  upon  the  former  occasion,  I  did  not  consider 
that  the  Plaintiff  could  be  made  answerable  for  not  pro- 
ducing an  affidavit  from  him,  because  he  had  no  means 
of  compelling  him  to  make  one.  But  now,  when  he 
might  have  produced  him,  no  explanation  is  given  of 
his  absence.  If,  indeed,  Ferrall  was  not  prepared  to 
deny  the  account  given  by  Nevaiand  of  what  he  had  said 
touching  Lord  Lorton's  knowledge  of  and  assent  to  the 
whole  transaction,  his  not  being  produced  is  very  easily 

under- 
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understood;  and  as  that  was  also  stated  in  NMUnuTs  1884. 
affidavit,  it  seems  strange  that  those  concerned  for  the 
Plaintiff  did  not  inquire  whether  or  not  Femil  would, 
if  examined,  contradict  it.  With  this  observation  I 
leave  the  sntject  of  Ferrall  not  being  examined,  by  no 
means  intending  to  treat  him  as  the  witness  of  the  Plain- 
lifi^  or  as  a  person  whom  the  Plaintiff  was  bound  to  call; 
still  less  as  the  agent  of  the  Plaintiff,  or  Lord  Lorton, 
but  as  Lord  Lortan^s  informant,  on  whose  suggestions  he 
had  acted,  and  of  whose  representations  to  Neidand^  as 
well  as  of  the  importance  of  contradicting  them,  they 
were  fully  aware. 

But  when  the  case  stands  thus  as  to  Lord  Lorton*s 
alleged  knowledge  of  the  particular  nature  and  details  of 
the  transaction,  the  loan  by  way  of  goods,  it  becomes 
most  material  to  reooUect  that  it  is  clearly  proved  (indeed 
Lord  LarUm  has  distinctly  admitted)  that  he  knew  ali 
the  while  the  general  nature  of  the  dealing-*^ knew  that 
his  son  was  dealing  upon  his  expectancy.  Even  had 
the  case  stopped  here,  it  might  be  contended  that  there 
is  no  instance  of  relief,  where  only  that  degree  of  Imow- 
ledge  was  broaght  home  to  the  father.  Lord  Lofion 
is  aware  of  what  his  son  is  about;  knows  that  he  is 
mortgaging  his  reversion  in  the  estates  of  which  be  is 
himsdf  in  possession  as  tenant  for  life^  acts  upon  that 
knowledge,  ^sends  his  professional  adviser  and  son-in-lsw 
to  treat  for  an  assignment  to  himself  of  that  very  security 
which  he  is  apprised  is  about  to  be  given  over  that  very 
reversion;  and  in  consequence  of  the  unfortunate  es- 
trangement which  appears  then  to  have  kept  them  apart, 
he  has  no  communication  with  his  son  on  the  subject. 
I  win  not  say  that  this  knowledge  of  itself,  and  in  these 
circafmstances,  is  sirfftcient  to  preclude  the  intei'ference  of 
the  Court,  but  there  is  not  a  similar  case  as  fiur  as  I 
know  in  which  the  Court  has  interposed ;  and  assuredly 

this 
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18S4.  this  knowledge  was  quite  enough  to  call  for  further  en- 
quiry into  all  the  particulars,  which  the  persons  he  was 
put  in  communication  with  could  have  told  him,  as  they 
swear  they  told  his  son-in-law ;  nay,  which  his  son,  the 
Plaintiff,  might  have  told  him  through  a  third  person, 
through  the  son-in-law,  the  solicitor,  or  some  other  by 
whose  intervention  the  inquiry  could  have  been  con- 
ducted. Taking  the  whole  circumstances  together,  I 
cannot  say  that  the  evidence  now  before  the  Court  has 
failed  to  fix  Lord  Lotion  with  the  knowledge  of  the  loan, 
and  the  manner  in  which  the  money  or  rather  the 
money's  worth  was  advanced;  and  I  therefore  think 
that  the  case  comes  within  the  first  of  the  two  propositions 
which  were  stated. 

That  the  second  of  these  propositions  is  undeniable  in 
law,  and  is  applicable  to  the  facts  of  the  case,  appears 
equally  clear.  The  whole  ground  of  the  doctrine  is  the 
pressure  upon  the  heir,  or  the  distress  of  the  party 
dealing  with  his  expectancies.  While  he  continues 
under  that  pressure,  the  law  (as  Lord  Thurlaw  said  in 
Crtxynne  v.  Heaton  {a) ),  treats  him  as  an  infant  But  the 
infancy  is  determined  when  the  pressure  is  removed. 
The  protection  which  Sir  William  Grant  well  describes 
in  Peacock  v.  Evans  (b),  as  approaching  nearly  to  in- 
capacity of  contractiog)  must  cease  when  the  exigency 
of  the  case  is  at  an  end.  When  the  expectant  heir  has 
himself  thrown  off  the  trammels  which  necessity  had 
imposed  on  him,  or  rather  had  induced  him  to  fetter 
himself  withal,  and  has  placed  himself  in  an  adverse 
attitude  towards  the  other  party  of  whom  he  had  become 
really  independent,  he  must  no  longer  be  treated  dif- 
ferently from  other  persons;  from  the  rule  to  which  all 
are  subject  he  cannot  be  exempt,  the  rule  which  forbids 

a  party 

(a)  1  Bro.  C.  C.  1.  {b)  16  Ve$.  512. 
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a  party  to  repudiate  a  dealing  of  which  he  voluntarily 
and  freely  is  availing  himself.  Last  of  all  shall  he  be 
permitted  to  use,  for  his  own  benefit,  or  which  is  the 
same  thing,  to  make  away  with,  or  in  any  manner  place 
out  of  his  reach,  for  his  present  benefit,  the  property  of 
another ;  and  then  to  repudiate  the  contract  by  which 
that  property  came  into  his  possession.  To  hold  that 
he  was  entitled  to  do  this,  after  the  pressure  of  his  cir- 
cumstances had  been  removed,  and  merely  because  he 
owed  the  possession  originally  to  the  pressure  of  former 
difiiculties,  would  be  an  extravagant  stretch  of  the  doc- 
trines of  this  Court.  Let  us  then  look  to  the  facts  of 
the  case,  and  see  whether  the  Plaintifi*  was  in  circum* 
stances  of  continuing  pressure  at  the  time  when  he 
placed  the  Defendant's  goods  beyond  his  reach.  It 
must  plainly  be  a  very  strong  case  to  justify  the  Court  in 
holding,  that  after  he  gave  the  Defendant  notice  to  take 
back  the  goods  he  had  a  right  to  sell  them  ;  and  now  has 
a  right  to  pay,  not  the  price  at  which  he  took  them,  but 
that  which  they  fetched  at  his  own  sale  of  them.  Still 
less  can  this  be  allowed,  if  the  father  shall  appear  to  have, 
before  that  time,  become  a  party  to  the  proceeding. 


Upon  this  part  of  the  case  some  important  evidence 
is  now  supplied,  which  was  not  in  the  case  before.  It 
appears  that  Mr.  Bridges  was  Lord  LortorCs  solicitor, 
at  least  as  early  as  the  years  1829  and  18S0;  that,  in 
January  1829^  he  was  employed  by  both  Lord  Lorion 
and  the  Plaintiff,  but  it  plainly  appears  that  he  was 
principally  employed  by  the  father,  to  make  an  applica- 
tion to  Mr.  Hamlet  to  take  back  his  goods,  and  deliver 
up  the  securities;  and  Mr.  Bridges  distinctly  swears, 
that  if  Mr.  Hamlet  would  have  done  so,  *^  he  believes 
that  Lord  Lorton  would  have  enabled  his  son  to  make 
good  the  offer,"  that  is,  return  the  goods,  which,  of 
course,  could  only  have  been  effected  by  satisfying  Mr. 

Bobifu^s 
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Igd4.  Bobinis  lien  for  25002.  advanced  upon  thenu  Can  it 
then  be  said  that  the  pressure  was  continued  upon  Mr. 
King  ?  Is  it  not  clear  that  bis  father  had  come  to  hia 
rescue^  and  that  he  was  in  a  condition,  with  such  as- 
sistance, to  have  returned  Mr.  Hamlef^  property  ?  But, 
upon  the  latter  refusings  a  bill  was  filed,  proceeding 
upon  the  footing  of  the  offer,  that  is  to  have  the  securities 
given  up  on  re-delivery  of  the  goods.  Then  the  goods 
should  have  been  kept  forthcoming  with  a  view  to  this 
suit;  and  the  course  for  Mr.  King  to  have  taken,  now 
that  he  bad  his  father's  assistance,  was  to  r&pxy  Mr. 
B/dUns^s  advances,  which  his  Lordship  was  ready  to  do 
had  Mr.  Hamlet  been  willing  to  receive  the  goods,  and 
to  keep  possession  of  those  goods  till  the  suit  which  he, 
or  at  any  rate  bis  son  in  concert  with  himself,  had  com* 
menoed  should  be  determined. 

Instead  of  this,  however,  they  suffer  Mr.  Robins  to 
sell  the  goods:  in  other  words,  they  take  the  benefit 
of  the  loan  of  goods  obtained  from  Mr.  Hamlety  and 
which  bad  enabled  Mr.  King  to  effect  a  loan  of  money 
with  Mr.  RobitUj  and  they  prefer  the  accommodation 
of  continuing  that  loan  from  Mr.  Robins  to  paying 
it  o%  and  thereby  keeping  Mr.  Hamlefs  goods  ready 
to  deliver  as  soon  as  they  should  prove  their  title  to 
be  relieved  against  that  transaction  by  means  of  which 
the  goods  bad  been  obtained.  It  is  true  that  Mr. 
Bridges  applied  to  Mr.  Bobins,  by  Lord  Lortan^s 
desire,  after  the  first  bill  was  filled,  to  postpone  the 
sale  for  a  short  time,  in  the  hope  that  Mr.  Hamlet 
might  be  induced  to  make  an  arrangement  for  taking 
the  goods  back.  But  he  applied  in  vain.  And  why  ? 
The  reason  is  not  given;  but  it  is  as  plain  as  if  it 
were  stated  in  so  many  words :  the  application  was  not 
accompanied  with  a  tender  of  the  money  which  Mr. 
BMm  had  advanced.    And  why  was  it  not?    That 

reason 
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reason  is  equally  plaui»  though  it  too  is  not  giyen:  it 
was  because  the  parties  preferred  letting  the  sale  take 
place  to  repaying  the  money;  unless  by  means  of  such  a 
repayment  they  could  make  sure  of  getting  Mr.  Handet 
to  give  up  the  securities  and  take  back  his  plate  and 
trinkets;  in  other  words,  they  deemed  it  more  con* 
venient  to  continue  the  accommodation  of  the  loan  from 
Mr.  Robins^  which  the  goods  had  enabled  them  to  nego- 
tiate,  than  to  repay  that  loan  and  have  Mr.  Hamlet^s 
goods  to  re-deliver  when  this  Court  should  decide  that 
he  must  take  them.  They  had  a  right  to  do  so ;  but 
having  elected  to  use  that  right,  it  followed  that  their 
first  bill  was  dismissed ;  and  it  equally  follows  that  they 
never  can  reconstruct  their  whole  case  to  make  it  smt 
the  extraordinary  position  in  which  they  have  voIwh 
tarily  placed  it. 


I8M4 


It  is  by  their  voluntarily  departing  with  those  goods^ 
that  is,  under  no  pressure  whatever,  using  them  to 
Continue  a  loan  which  the  possession  of  the  goods  had 
at  first  enabled  them  to  contract,  instead  of  paying  it  ofi^ 
that  they  are  not  now  in  a  situation  to  require  that  the 
transaction  shall  be  rescinded,  and  each  party  placed  in 
his  fbitner  predicament;  or  to  ask  any  thing  of  the 
Court  but  a  restoration  of  what  they  gave  Mr.  Hdmkt 
in  return  for  giving  up  to  him,  not  what  they  got  from 
him,  but  what  his  goods  fetched  at  their  own  sale,  retain- 
ing all  the  accommodation  they  had  from  Mr.  Robim  by 
the  use  of  them.  To  countenance  this  demand  would  be 
neither  law,  nor  any  thing  like  law ;  neither  equity,  nor 
any  thing  like  equity.  The  circumstance  of  the  balance 
which  remained  after  the  sale  (528^  and  a  fraction) 
being  paid  over  to  Mr.  Bridge^  and  carried  to  Lord 
Lort€n*s  account,  is  of  no  great  consequence.  It  only 
mixes  Lord  Lorton  somewhat  more  with  the  proceedings 
in  1829.   Mr.  Bridges  states  that  his  Lordship  in  reality 

received 


49*  CASES  IN  CHANCERY. 

I9M.  noeived  none  of  it»  as  it  went  to  pay  debts  of  his  sod 
fi>r  which  his  Lordship  was  not  answerable.  Doubtless, 
however,  it  was  so  applied  with  his  permission,  after 
having  been  carried  to  his  credit;  and,  therefore,  he 
received  and  used  the  balance,  however  kind  and 
praiseworthy  may  have  been  the  purpose  to  which  he 
devoted  it 

I  have  said  nothing  as  to  the  evidence  of  value,  which 
b  in  some  respects  stronger  than  upon  the  motion,  be- 
cause little  appears  to  turn  upon  that.  There  never 
has  been  any  reasonable  doubt  that  the  price  put  upon 
the  goods  was  that  which  all  persons  were  charged  in- 
differently who  purchased  at  the  Defendant's  shop,  and 
that  the  Defendant  was  lending  what  to  him  would  have 
been  worth  8000/L  to  sell,  and  that  the  benefit  he  gained 
by  the  transaction  was  the  certain  market  for  all  this 
amount  of  wares,  and  avoiding  the  risk  of  some  at  least 
standing  over  till  their  price  fell.  But  certainly,  if  it 
was  material,  the  proof  of  the  prices  being  fairly  charged 
in  the  valuation  at  which  the  advance  was  made  has 
been  strengthened  since  the  molion,  by  the  Plaintiff 
producing  no  evidence  against  that  of  the  Defendant's 
shopmen  and  other  valuers,  and*  by  the  circumstance  of 
Mr.  King  himself  having  bought  some  SOU  or  402.  worth 
of  them  at  the  sale,  which,  consequently,  he  could  have 
had  examined  by  his  own  valuers,  and  shewn  to  be 
worth  less  than  they  were  charged  to  him  by  Mr. 
Hamlet 9  ticketted  prices,  if  such  had  been  the  case. 

I  shall  say  a  word  upon  Barker  v.  Vansommer  (a),  a 
strong  case,  one  should  perhaps  say,  if  it  were  merely 
upon  the  subject  of  expectant  heir.  If  it  had  turned 
upon  that,  it  would  have  been  clearly  distinguishable 

firom 
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from  this  case,  by  having  neither  of  the  two  peculiarities  1884. 
which  I  have  been  considering.  But  the  decision,  in 
that  case,  plainly  did  not  at  all  depend  upon  Mr.  Barker 
being  an  expectant  heir ;  and  he  could  not  be  said  to  be 
dealing  with  his  expectancy.  His  being  a  young  man 
in  want  of  money,  is  only  adverted  to  as  one  circum- 
stance going  to  make  out  the  case  of  loan,  and  to 
n^ative  the  contention  that  it  was  a  sale  of  goods. 
But  the  whole  turned  upon  the  transaction  being  a  loan 
at  usurious  interest,  the  transfer  of  goods  being  a  shift 
or  cloak  for  usury.  Not  a  word  is  said,  in  the  course 
of  the  argument,  of  dealing  with  reversions,  nor  is  a 
single  case  cited  of  the  many  belonging  to  that  head  of 
relief.  Upon  the  whole  of  the  circumstances,  the  Court 
thought  it  was  a  loan  at  usurious  interest,  and  treated 
it  as  such,  ordering  the  securities  to  be  delivered  up  on 
payment  of  what  they  fetched,  after  directing  an  inquiry 
as  to  the  circumstances  of  the  sale. 

The  present  case  has  not  been  put  upon  usury,  and 
it  is  plain  it  cannot  stand  merely  upon  that  ground; 
for  though  there  may  be  loan,  there  is  not  suflBcient 
proof  of  the  high  rate  of  interest  A  person,  not  in  the 
situation  of  expectant  heir,  may,  with  his  eyes  open,  as 
here,  obtain  a  quantity  of  goods  from  another,  provided 
he  takes  them  at  the  shop  price^  as  every  other  person, 
as  all  ordinary  customers,  would  do.  His  object  in  ob- 
taining them  being  to  sell  again,  and  the  tradesman 
knowing  that  to  be  his  object,  are  not  circumstances 
which  can  of  themselves  make  the  transaction  usury. 

These  are  questions  of  fact,  and  any  circumstances 
altered  or  added  may  change  the  complexion  of  the 
transaction.  That  the  party  takes  the  goods  in  a  shop 
by  choice  among  the  goods  exposed  to  all  customers, 
and  at  shop  prices,  is  a  very  material  fact,  and  greaUy 

Vol.  II.  K  k  differs 
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18S4.  difiisrs  this  from  a  private  bargain  on  the  toot  of  a  Talue 
impnopH  on  the  goods  by  the  seller  or  lender.  It  tends 
to  shew  that,  whatever  use  the  borrower  or  buyer  is  to 
make  of  the  goods,  and  whatever  loss  he  may  sustain  by 
the  resale  which  such  use  requires  him  to  make,  the 
koder  or  seller  gains  only  the  benefit  of  a  maiicet  tor 
part  of  his  merchandise,  which  he  might  not  otherwise 
ha  able^  so  easily,  and  in  so  large  a  lot,  to  dispose  of.  It 
ia  not  necessary  to  decide  that  these  particulars,  in  ev&ry 
mmtf  and  in  all  other  circumstances,  will  prevent  the 
tnamcticm  firom  being  held  a  cover  for  usury,  as  the  pur- 
diase  of  Mr.  Barker  was  deemed  to  be*  It  is  enough  to 
aqr»  that  they  differ  this  case  from  his.  Each  case  of  this 
sort  turns  on  its  own  circumstances.  As  a  rule,  it  can 
only  be  said  that  all  such  dealings  are  in  themselves  sus- 
picious; and  that  whoever  engages  in  them  runs  risks  not 
incident  to  ordinary  transactions  in  trade,  and  must  lay 
his  account  with  having  the  whole  drcumstanocs  sifted 
in  a  way,  and  by  a  process  of  scrutiny,  from  which  other 
transactions  are  exempt.  The  transaction  of  Mr.  Hawh- 
1H  has  been  so  sifted,  and  I  think  it  has  stood  the  test. 

Fcnr  the  reasons  which,  in  consideration  of  the  im- 
portance of  the  question,  and  the  apparent,  but  not  real 
discrepancy  between  the  present  and  former  decisions, 
I  have  given  at  length,  I  am  of  opinion  that  the  bill 
most  be  dismissed,  (a) 

(•)  Iliii  fkdsioB  k  now  uodcr  a{^eil  in  the  House  of  Lofdi. 
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SANDYS  t;,  LONG.*  iw5. 

Mardk  11. 

nPHE  PlainUff  described  himself  in  his  bill,  as  of  Where  a  De 
Cheltenham.     On  behalf  of  the  Defendant  a  motion  ^i^  ^ill  mii* 

was  made  before  the  Vice-Chancellor,  that  the  Plaintiff  ^^^  ^ 

place  of  ro> 
should  give  security  for  costs^  on  an  affidavit  that  the  sidence,  the 

Plaintiff  was  not  residing  at  Cheltenham^  and  had  not  Court  will 

®  '  order  him  to 

resided  there  for  some  months  previous  to  the  filing  of  sive  w&eoBtf 
the  bill.     CoUinson  v.  Cookson  {a\  James  v.]Tilladam  (J),        ^^°*'*' 
and  Redesdale  on  Pleading  {c)j  were  referred  ta     His 
Honor  granted  the  motion* 

Mr.  CoapeTj  in  now  moving  to  discharge  the  order  of 
the  Vice-Chancellor,  while  he  fully  admitted  that  the 
rule  laid  down  by  Lord  Redesdale  was  correctly  stated, 
observed,  that  the  two  cases  in  the  Exchequer  were  un- 
opposed, and  that  the  practice  was  different  in  Chancery, 
and  similar  to  the  old  rule  at  law,  where  the  practice 
was  to  plead  in  abatement,  and  that  the  objection  ought, 
in  Chancery,  to  be  made  by  demurrer  or  plea;  and  he 
cited  BowUt/  v.  Eccles.  (d) 

M^.  MonrOf  contra. 

As  the  Court,  if  a  plaintiff  had  stated  himself  to  be 
living  abroad,  would  oblige  him  to  give  security  for 
costs,  so,  by  analogy,  it  would  do  so  when  he  misdescribed 
himself.     In  Rondey  v.  Ecdes  the  point  was  not  raised. 

The 

(o)  2  Fowl,  Exch,  Prac.  511.  (c)  p.  42.  4th  ed. 

(b)  2  Fowl.  Exch,  Prac.  311.  {d)  1  Sim.  4  Stu.  511. 

S.  C.  2  Antt.  552. 

*  Ex  relatione  Mr.,' Jfonro. 
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18S5.  The  Lord  Chancellor.* 

One  reason  assigned  by  Lord  Redesdale  for  requiring 
a  plaintiff  to  state  the  place  of  his  abode,  is,  that  the 
defendant  may  know  where  to  apply  for  costs.'  A 
Defendant  could  not  demur  or  plead  without  incurring 
considerable  additional  expense,  which  it  would  be  un* 
reasonable  to  impose  on  him.  There  does  not  appear 
to  have  been  any  decision  in  this  court  on  the  point; 
but  two  cases  in  the  Exchequer  have  been  cited,  in 
which  that  Court  adopted  the  practice  now  contended 
for  by  the  Defendant.  It  is  said  that  in  those  cases, 
the  orders  were  not  opposed,  but  that  security  was  given 
on  the  first  occasion ;  and  that,  on  the  second,  the 
former  decision  was  cited,  and  the  Court,  without  having 
any  opportunity  of  reconsidering  the  point,  adhered  to 
its  original  determination.  That  practice  has  been 
followed  by  the  Vice-Chancellor  in  the  present  case. 
Before  I  overrule  his  Honor's  decision,  the  Court  ought 
to  be  satisfied  that  it  is  erroneous ;  no  error,  however, 
has  been  pointed  out  to  me,  and  I  think  that,  if  the 
case  had  been  brought  before  me  in  the  first  instance,  I 
should  have  come  to  the  same  conclusion  at  which  his 
Honor  arrived. 

I  must  therefore  dismiss  this  application ;  but,  as  it  is 
a  new  point,  without  costs. 

*  Lord  Lyndhurst, 
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1838. 


STOCKEN  V.  STOCKEN.  ^    isjs. 

Dec.n. 20,21, 

nnmS  case  is  reported,  upon  the  hearing  before  the 
Vice-Chancellor,  in  4  Simons^  152.  By  a  typo- 
graphical error  in  that  report,  the  word  "  charges  "  has 
been  substituted  for  ^^  changes  "  in  the  proviso  reserving 
to  Mr.  BetteffODortk  a  power  of  making  a  different  dis- 
position by  his  will. 

The  Plaintiffs  appealed  from  his  Honor's  decree. 

Mr.  Spence  and  Mr.  Goodeoe^  in  support  of  the  ap- 
peal. 

Mr.  Pepys  and  Mr.  Koe^  contra. 


The  Lord  Chancellor  observed,  that  the  objections  j}ce.  21. 
made  to  his  Honor's  decree  were  of  two  kinds,  some  of 
them  applicable  to  the  substance  of  the  decree,  and 
others  merely  to  its  form.  With  respect  to  the  latter, 
he  felt  no  hesitation  in  saying  that  they  were,  in  his 
opinion,  untenable.  Upon  the  other  points,  also,  which 
went  to  the  merits,  the  authority  of  Mundy  v.  Earl 
Howe  {a)  appeared  to  be  decisive  in  favour  of  the 
decree;  but,  before  finally  giving  judgment,  he  should 
take  further  time  to  look  into  and  consider  that  case. 


The  case  was  mentioned  several  times  afterwards,  but 
no  final  judgment  appears  to  have  been  pronounced  on 
the  appeal. 

(a)  4  Bro.  C,  C.  224, 
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RoiX8» 

1854.  MEACHER  V.  YOUNG. 

JnOyCn  Is* 

If  under  a  TTNDER  the  settlement  made  upon  the  marriage  of 
tradt^afui^*  jBc^ward  Augustus  Meacher  and  Sarah  BacksfraWj  a 

hat  been  sum  of  Stock  which  was  the  property  of  the  intended  wife 

settled  upon  *.        i  r       i 

trast  for  the     ^^  transferred  to  trustees  upon  trust  for  the  separate  use 

children  of       ^^f  ^^  ^jf^  f^^  Ufe^  with  remainder,  after  the  death  of  the 

the  mamage, 

attwenty-one»  wife,  to  and  among  the  children  of  the  marriage  equally^ 

iSo  that^tl  ^^  ^  vested  interest  in  the  case  of  sons  at  twenty-one, 
their  shares  and  in  the  case  of  daughters  at  twenty-one,  or  marriage ; 
able  the  m-'  **  ^^^  ^"  ^^^  meantime,  and  until  such  shares  should 
terest  shall  be  become  payable,  upon  trust  to  pay  and  apply  the  clear 
wards  their       yearly  interest,  dividends,  and  income  to  arise  therefrom 

maintenance;   fQ^  mjj  towards  the  maintenance  and  education  of  such 

the  father  is  , 

entitled  to        child  or   children  respectively,  in  proportion  to  their 

IS  fof     "spective  shares ;"  with  remainder  over  to  the  husband 

that  purpose^    for  life,  &c« 

without  re> 

ference  to  his 

own  atnlity  to       There  was  issue  of  the  marriage  one  child  only,  the 

them.  infant  Plaintiff,  in  whose  name,  on  the  death  of  his 

mother,  the  present  bill  was  filed  by  his  next  friend,  to 

bare  the  trusts  of  the  settlement  carried  into  effect. 


Mr.  Bickerstethf  who  appeared  for  the  Plaintifi^  sub- 
mitted, that,  with  respect  to  the  allowance  for  the  infant's 
maintenance,  there  ought  to  be  a  reference  to  the  Master 
to  inquire  whether  the  Defendant,  the  father  of  the  in- 
fant, was  of  ability  to  maintain  his  child. 

Mr.  Pemberton  and  Mr.  PhiUimorcj  for  the  father, 
contended,  that,  upon  the  principle  laid  down  in  Mwidy 
T.  Earl  Heme  (a),  a  principle  recognised  by  Mr.  i2o- 

jfer 
(a)  4  J7ro.  C.  C.  2S4.;  and  see  EotU  v.  Pro^,  3  Vet,  7ffO. 
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per  (a),  and  recently  acted  upon  by  the  Vice-Chancellor 
in  Stocken  v.  Stocken  (&),  such  a  reference  was  unneces- 
sary and  improper.  The  allowance  made  for  the  main- 
tenance of  the  issue  was  a  stipulation  in  the  marriage 
contract,  and  was  to  be  treated,  therefore,  as  part  of  the 
consideration  for  which  the  husband  consented  to  give 
up  his  marital  right  over  the  fund,  and  become  a  party  to 
the  setdement.  The  case  was  the  stronger,  because  the 
whole  income  was  devoted  to  maintenance  during  the 
minority  of  the  children,  and  no  discretion  as  to  the 
amount  or  mode  of  the  application  was  vested  in  the 
trustee. 


Mr.  Wood^  for  the  trustee. 

The  Master  of  the  Rolls  said  that  this  must  be 
considered  as  a  fund  provided  by  the  father,  inasmuch 
as,  but  for  the  settlement,  he  would  have  taken  it  by 
virtue  of  his  marital  right.  The  settlement,  however, 
altogether  deprived  him  of  any  personal  benefit  (and  so 
it  was  intended)  so  long  as  there  was  living  issue  of  the 
marriage ;  but  the  proviso,  that  the  issue  should  have 
maintenance  out  of  the  trust-fund  equally  formed  an  in*^ 
tegral  part  of  the  contract,  and  was  one  of  the  consider* 
ations  which  had  moved  the  husband  to  join  as  a  party 
in  the  settlement.  He  dierefore  had  a  right  to  have  it 
strictly  enforced  in  his  own  favour,  without  reference 
to  the  question  of  his  ability. 


By  the  decree  it  was  declared  that  the  Defendant 
E.  A.  Meacher  was  entitled  to  be  paid  so  much  of  the 
dividends  of  the  trust  fund  as  was  proper  to  be  allowed 
for  the  maintenance  and  education  of  the  infant  Plaintitf 
for  the  time  past,  and  for  the  time  to  come;  and  it  was 

referred 

(a)  Aop.onZr<'£f.  yol.ii.p.270.         {h)  ^  Stm  152.  and  p.  4S9. 
^d  ed.  iupra. 
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l»8i- 


YPUNS. 


referred  to  the  Master  to  consider  and  state  what  would 
be  a  proper  allowance  for  such  maintenance  and  edu- 
cation since  the  death  of  the  infant's  mother,  as  also  ia 
future  during  his  minority,  &c. 

Reg.  Lib.  1833.  B.  fol.  838. 


Rolls. 

1833. 

Dec*  16. 

If  property  be 
conveyed  by 
a  debtor  in 
trust  for 
the  benefit  of 
creditors^ 
who  are 
neither  par- 
ties nor  privy 
to  the  deed, 
the  deed 
merely  oper- 
ates as  a 
power  to  the 
trustees  to 
apply  the 
property  in 
payment  of 
debts,  and 
such  power  is 
revocable  by 
the  debtor. 

Quare, 
Whether  a 
communica- 
tion by  the 
trustees  to 
the  creditors 
of  the  fact  of 
such  a  trust 
will  not 
defeat  the 
power  of 
revocation  ^by 
the  debtor? 


ACTON  V.  WOODGATE. 

TMTAJOR  HENRY  WOODGATE  being  emhar- 
rassed  in  his  circumstances,  and  indebted  to  a 
large  amount  to  the  Defendants,  William  Woodgaie  and 
James  Currie,  and  to  many  other  persons,  did,  by  in- 
dentures of  lease  and  release,  dated  the  28th  and  29th 
of  Oclober  1831,  convey  certain  real  estates  to  the  said 
William  Woodgate  and  James  Currie,  their  heirs  and 
assigns,  upon  trust  to  sell  the  same,  and  out  of  the 
produce  to  pay  the  debts  due  to  them,  and  all  other 
debts  then  due  from  Major  Woodgate. 

At  the  time  of  the  execution  of  this  conveyance. 
Major  Woodgate  was  indebted  to  several  persons  on  post 
obit  bonds,  and  also  on  annuity  deeds;  and  a  doubt  af- 
terwards arising  whether  the  description  in  the  trust- 
deed  of  debts  then  due  from  him  might  not  extend,  con- 
trary to  his  intention,  to  the  post  obit  bonds,  and  to 
future  arrears  of  the  annuities,  he,  by  other  indentures 
of  lease  and  release,  dated  the  29th  and  30th  days  of 
August  1833,  made  between  himself  of  the  first  part,  the 
former  trustees  of  the  second  part,  and  certain  creditors 
therein  named  of  the  third  part,  after  reciting  the  former 
deed,  and  the  doubts  that  had  arisen  with  respect  to  the 
post  obit  bonds,  and  the  arrears  of  annuities,  directed 
that  the  trustees  should  apply  the  produce  of  the  trust 
estates  in  payment  of  their  own  debts,  and  of  all  other 

debts 
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debts  due  from  him,  Henry  Woodgatej  at  the  time  of  the 
execution  of  the  first  conveyance,  vrith  the  exception  of 
the  fod  obit  bonds  and  subsequent  arrears  of  annuities. 

The  present  bill  was  filed  by  a  general  creditor 
against  the  trustees  and  Henry  Woodgate^  to  have  car- 
ried into  execution  the  trusts  of  the  second  conveyance, 
or  of  the  first  conveyance,  if  the  Court  should  be  of 
opinion  that  the  trusts  of  the  first  conveyance  could  not 
be  varied  by  the  grantor.  The  Defendants,  the  trustees 
in  the  two  conveyances,  by  their  answer  stated  that 
Major  Woodgate  was  then,  and  at  the  time  of  executing 
the  first  conveyance,  indebted  to  certain  persons,  whom 
they  named,  on  post  obit  bonds,  and  to  certain  other 
persons,  whom  they  also  named,  on  annuity  deeds ;  and 
submitted  to  the  Court  whether  such  several  persons 
ought  or  ought  not  to  be  made  parties  to  the  suit,  in 
order  to  assert  their  claims  under  the  first  conveyance. 

The  first  conveyance  was  not  communicated  to  any 
creditor  except  the  trustees ;  nor  was  any  other  creditor 
party  or  privy  to  it.  The  second  conveyance  was  executed 
by  several  creditors,  who  were  not  privy  to  the  first. 

Mr.  Pemberton  and  Mr.  Sidebottomf  for  the  Plaintiff. 

It  is  admitted  that  a  voluntary  grant  cannot  be  revoked, 
if  the  relation  of  cestui  que  trust  and  trustee  is  once  es- 
tablished. The  Court  will  not  execute  a  mere  volun- 
tary agreement;  but  a  deed,  though  voluntary,  if  the 
legal  Restate  be  effectually  conveyed  by  it,  and  a  trust 
declared,  will  be  executed  by  the  Court  against  the 
tiiistees  and  the  author  of  the  trust :  Colman  v.  Sar^ 
rd  (a),  miison  v.  miison  (6),  Putvertqft  v.  Puhertqft.  {c) 
But  it  may  now  be  considered  as  settled  by  the  autho- 
rities, that  a  trust  deed  for  payment  of  creditors  does 

not 

(a)  1  Fa.  jun.  60.  (A)  6  Vet.  eS6.  (c)  18  Vet.  84. 


188S. 


AcToy 

9. 
WOODOATE. 
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189S.  Botaitebliah  the  relatioQofcafia$9ii^  irui^  and  trosteev 
between  the  creditors^  not  parties  to  the  deed,  and 
tlie  tmMees;  nor  is  the  legal  estate  irrerocably  coo- 
'^  Tejed  by  sach  a  deed.  A  deed  of  this  kind  b  ooq- 
aideted  as  a  mere  deed  of  arrangement  made  by  the 
grantor  for  his  own  convenience,  and  subject  to  refoO" 
tkn  or  alleraUon  at  his  discretion.  WaUayn  v.  CauUs  (a) 
decided  that  the  author  of  a  trust-deed  for  the  payment 
of  creditors,  to  which  no  creditor  was  a  party  or  privy, 
■ught  vary  the  trusts  by  subsequent  deeds  as  he  thoi^t 
fit.  Garrard  t.  Lord  Lauderdale  {b)  carried  the  prin- 
ciple of  the  decision  in  JValhyn  t.  Coatts  much  fiuther, 
far  there  the  solicitor  of  the  trustees  and  of  the  author 
of  the  deed  actually  sent  a  circular  letter  to  the  cre- 
ditors, informing  them  of  the  nature  of  the  trust-deed, 
and  of  its  execution ;  but  the  Mce-Chancellor  held  that 
the  areditiws  had  no  right,  notwithstanding  that  circum- 
stance^  to  enforce  the  deed  against  the  ityieseutatives  of 
the  grantor,  inasmuch  as  they  had  not,  by  signing  and 
sealing  made  themselves  parties  to  the  deed.  An  ap- 
peal was  brought  from  the  decision  of  the  Vice-Chan- 
eellor,  and  his  judgment  was  affirmed  by  Lord  Bnmg^ 
him.  In  Page  v.  Broom  (rX  a  quesUcn  was  raised 
amihur  to  that  now  before  the  Court.  A  debtor  had, 
by  a  deed-poll,  directed  the  receiver  of  his  estate  to  pay 
the  interest  of  a  particular  mortgage ;  and  it  was  held 
that,  as  the  deed  was  executed  without  the  prrriiy  of 
the  mortgagees^  and  without  consideration  on  their  part, 
k  was  not  binding  on  the  author  of  it,  and  that  the 
mortgagees  were  not  necessary  parties  to  the  receiver's 
aeooonts.  It  b  dear,  therefore,  upon  all  the  recent 
anthorities,  that  the  creditors  excluded  by  the  provistoos 
of  the  second  conveyance  are  not  necessary  parties  to 
the  suit. 

Mi. 

(c)  5  3lirr.T07.aBd  J  Sn.  14.  (c)  4  Bmu.  6. 

9)S&ikl. 
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Mr.  Tinney  and  Mr.  Wigramy  for  the  Defendants, 
said  the  trustees  had  considered  it  incumbent  upon 
them  to  submit  the  question  to  the  Court;  but  they 
were  equally  interested  with  the  Plaintiff  in  contending 
that  the  post  obit  bond  and  annuity  creditors  ought  not 
to  be  made  parties  to  the  suit 


183a. 


The  Master  of  the  Rolls. 

It  is  established  by  the  authorities  which  have  been 
referred  to,  that,  if  a  debtor  conveys  property  in  trust 
for  the  benefit  of  his  creditors  to  whom  the  conveyance 
is  not  communicated,  and  the  creditors  are  not,  in  any 
manner,  privy  to  the  conveyance,  the  deed  merely 
operates  as  a  power  to  the  trustees,  which  is  revocable 
by  the  debtor,  and  has  the  same  effect  as  if  the  debtor 
had  delivered  money  to  an  agent  to  pay  his  creditors, 
and,  before  any  payment  made  by  the  agent,  or  com- 
munication by  him  to  the  creditors,  had  recalled  the 
money  so  delivered. 


In  the  case  of  Garrard  v.  Lord  Lauderdale^  it  seems 
to  have  been  considered  that  a  communication  by  the 
trustees  to  creditors  of  the  fact  of  such  a  trust  would  not 
defeat  the  power  of  revocation  by  the  debtors.  It  ap- 
pears to  me,  however,  that  this  doctrine  is  questionable^ 
because  the  creditors,  being  aware  of  such  a  trust,  might 
be  thereby  induced  to  a  forbearance  in  respect  of  their 
claims,  which  they  would  not  otherwise  have  exercised. 
In  the  present  case,  no  such  communication  was  made ; 
and  the  creditors  by  post  obit  bond,  and  the  annuitants 
who  were  named  in  the  answer  of  the  trustees,  are  not, 
therefore,  necessary  parties  to  the  suit. 


The  trusts  of  the  second  conveyance  were  decreed  to 
be  carried  into  execution. 
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^^^  PETRE  V.  ESPINASSE. 

Mays.' 

Amanun-  HpHE  Plaintiff,  Philip   WUliam  Peire,  having  lived 

not  recall  a*  improvidently  and  contracted  debts,  retired  from 

^^^""Jr'Ti  ^England  to  Boidognej  where  he  also  contracted  debts ; 

whidi  he  '  and,  for  some  time  previously  to  the  year  1829,  he  had 

Scbencfit  f  "^^^^  confined  in  the  prison  of  that  town,  and  supported 

ftiture  chil-  by  monthly  allowances  remitted  to  him  by  his  brother, 

hTreiicvc'^"  G^forg^  Petre.     In   March   1829,    George   Petre  died 

himself  from  intestate;  and  the  Plaintiff,  as  one  of  his  next  of  kin, 

the  convey-  became  entitled  to  one  seventh  part  of  his  brother's  per- 

ance  to  the      ^^^  estate, 
trustee,  under 
which  the 

Sin^  By  an  indenture,  dated  the  4th  of  May  182*9,  and 

is  to  be  paid     made  between  the  Plainti£^  Philip   William  Petre,  of 

Sscretion  of    ^  ^"®  P***^  "^^  ^®  Defendant,  Robert  Espinasse,  who 
a  third  person,  was  the  Plaintiff's  brother-in-law,   of  the  other  part, 

reciting  that  the  Plaintifi^  having  expended  the  whole 
of  his  patrimony,  had,  for  a  considerable  time,  been 
living  chiefly  on  the  bounty  of  his  eldest  brother,  George 
Petre^  who  had  died  a  bachelor,  leaving  Henry  Petre, 
his  eldest  brother  and  heir  at  law,  and  that  the  Plaintiff 
was. indebted  to  various  persons,  chiefly  resident  in 
trance,  and  that  he  was  then  imprisoned  at  Boulogne 
for  debt;  and  also  reciting  that  it  was  uncertain  whether 
George  Petre  had  left  a  will,  or  died  intestate,  but  it 
was  thought  probable,  if  a  will  should  be  found,  that 
some  l^acy  or  bequest  would  be  therein  contained  for 
the  benefit  of  the  Plaintiff;  and  if  it  should  prove,  as  it 
was  then  imagined,  that  George  Petre  died  intestate, 
then  the  Plaintiff  would  be  entitled  to  a  distributive 
share  of  his  brother's  personal  estate ;  and  further  re- 
citing, that,  with  a  view  to  make  some  provision  for  the 

liquid* 
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liquidation  of  such  of  the  Plaintiff's  debts  as  were  there-        16911 
inafter  mentioned,  and  to  establish  a  fund  for  the  future 
benefit  of  the  Plaintiff  and  his  children,  in   case  he 
should  marry  and  have  any,  the  Plaintiff  had  deter- 
mined to  vest  absolutely  in  the  Defendant  all  such  part 
of  his  late  brother's  estate  as  he  might  be  entitled  16, -it 
was  witnessed  that  the  Plaintiff  did  assign  to  the  D&* 
fendant,    Bobert    Espinasse^    his    executors,    adminis-* 
tratorsi  and  assigns,  all  his  interest  in  the  property  of 
his  late  brother,  George  Petre^  upon  trust,  if  the  De- 
fendants his  executors,  administrators,  or  assigns  should, 
in  his  or  their  discretion,  think  fit,  but  not  otherwise^ 
upon  the  request  in  writing  of  the  Plaintiff,  and  with' 
the  consent  of  Henry  Petre^  the  eldest  brother  of  the 
Plaintiff,  to  pay  in  full  or  in  part  all  or  any  debt  or 
debts  then  due  and  owing  from  the  Plaintiff,  and  to 
lay  out  and  invest  in  the  name  or  names  of  the  Defend-^ 
ant,  his  executors,  &c.  in  government  or  real  securities^  so 
much  of  the  gross  monies  as  should  remain  after  answer- 
ing the  purposes  aforesaid,  upon  trust  that  the  Defendant 
his  executors,  &c.,  should,  during  the  life  of  the  Plain- 
tiff, pay  or  apply  for  the  benefit  of  the  Plaintiff  the 
interest  of  the  trust  funds  or  securities,  or  so  much 
thereof  as   Henry  Petre  should  consent  to  being  so 
paid  or  applied,  and  so  that  the  Plaintiff  should  not  in 
any  manner  assign,  charge,  or  incumber  such  interest 
before  the  same  should  actually  become  due;  and  upon 
further  trust,  that,  if  the  Defendant,  his  executors,  ftc^ 
should,  with  the  consent  of  Henry  Petre^  but  not  other- 
wise, think  fit,  then  to  pay  or  apply  any  part  of  the 
capital  of  the  said  trust  funds  to  or  for  the  benefit  of 
the  Plaintiff,  at  any  time  or  times  during  his  life^  and 
from  and  after  the  decease  of  the  Plaintiff,  it  was  thereby 
agreed  and  declared,  that  the  Defendant,  his  executors^ 
&c.,  should  stand  and  be  possessed  of  the  said  trust 
funds,  or  so  much  thereof  as  should  not  be  applied  or 

disposed 
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1M4«  disposed  of  under  the  trusts  thereinbefore  (feclared^ 
iipMi  troflt  for  all  tod  every  the  children  or  child  of  the 
Plaintiff  in  iQanner  therein  mentioned ;  and,  in  defiiolt 
irf*  cbildrcff,  then  for  the  Plaintiff  his  execntors,  ad« 
vainistratorst  or  assigns;  and  the  deed  gave  to  the 
Fiaiptiff  a  power  of  revocation  with  the  consult  in 
writing  of  the  Defendant,  his  executors,  dec,  and  also 
widi  the  consent  of  Henry  Petre^  and,  in  case  Henry 
Petre  should  not  be  living,  with  the  consent  of  other 
parsons  therein  named. 

The  Defendant,  who  was  a  special  pleader,  having 
procured  this  deed  to  be  prepared  by  a  conveyancer, 
and  engrossed,  at  the  instance  of  the  PlaintiiTs  rela- 
tions, went  over  with  it  to  Boulogne^  where  it  was  exe- 
cuted by  the  Defendant,  after  it  had  been  read  over, 
and  its  contents  explained  to  him.  The  debts  owing 
from  the  Plainti£F  to  creditors  in  France  were  dis- 
charged or  comproDibed  by  the  Defendant  within  four 
months  firom,  the  execution  of  the  deed,  and  the  Plaintiff 
was  thereupon  liberated  from  prison. 

The  bill  was  filed  by  the  Plaintiff  in  At^ust  183S ;  it 
alleged  that  the  Plaintiff  had  been  induced  to  execute 
tbjB  deed  when  he  was  in  prison,  and  without  profes- 
sional assistance;  and  it  prayed  that  the  deed  might  be 
delivered  up  to  him  that  he  might  put  an  end  to  the 
trusts  thereof,  and  that  he  might  be  declared  absolutely 
entilled  to  the  benefit  of  the  trust  funds. 

Subsequendy  to  the  filing  of  the  bill,  the  Plaintiff  in- 
termarried, at  Brugesj  with  Maria  Theresa  Aunoot ;  and 
a  child  of  the  marriage  was  afterwards  bom,  who  was 
made  a  Defendant  by  a  supplemental  bill.  The  sup- 
plemental bill  charged  that,  before  the  birth  of  the  child, 
the  Plaintiff  had  well  and  effectually  revoked  the  trusts 

of 
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of  the  indenture  of  May  1829,  by  a  letter  written  and        IIM. 
sent  to  the  Defendant  by  the  Plaintiff's  soUcttor,  re^ 
quiring  the  Defendant  tq  transfer  the  trust  fnnda  inlo 
the  name  of  the  Plaintiff. 

Mr.  Pembertan  and  Mr.  O,  Anderdon^  for  the  PliuQtiC 

The  circumstances  under  which  this  deed  was  ex- 
ecuted are  sufficient  to  invalidate  it,  even  without  re- 
ference to  the  nature  of  the  instrument  The  Plaintiff 
was  in  prison ;  he  was  destitute  of  professional  assist- 
ance; and  he  was  induced  to  execute  it  upon  a  repre- 
sentation, which  is  imported  into  one  of  the  recitals,  and 
which  is  admitted  to  have  been  erroneous,  namely,  that 
it  was  a  matter  of  uncertainty  whether  he  was  or  was 
not  absolutely  entitled  to  a  distributive  share  of  his  de- 
ceased brother's  personal  estate.  A  considerable  period 
had  elapsed  since  the  death  of  the  Plaintiff's  brother ; 
there  was  no  doubt  whatever  that  that  brother  had  died 
intestate,  and  there  was,  consequently,  no  ground  for 
treating  as  doubtful  the  Plaintiff's  right  to  a  seyenth 
share  of  the  intestate's  estate,  which  he  is  made  to  dis- 
pose of  by  a  deed  prepared  in  another  country,  and 
without  his  privity  or  consent. 

Supposing  the  Plaintiff,  however,  to  have  been  fully 
cognisant  of  the  contents  of  the  instrument,  and  to  have 
acquiesced  in  its  provisions  at  the  time  when  he  executed 
it,  it  is  a  deed  in  its  nature  revocable,  and  the  trusts 
of  which  he  has,  in  fact,  revoked.  It  is  a  deed  of  which 
the  primary  and  only  substantial  object  is  to  effect  an 
arrangement  for  the  payment  of  the  Plaindff^s  debts ; 
and,  if  the  deed  went  no  further  than  the  trust  by  whick 
the  grantor  vests  bis  property  in  a  trustee  upon  trust  to 
pay  creditors,  who  are  neither  parties,  nor  privy  to  the 
deed,  it  is  clear,  upon  the  recent  authorities,  that  such 
a  deed  may  be  altered  or  revoked  by  the  grantor:  WaU' 

vnfn 
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.1854.  «^  v.  OMdts  (a),  Garrard  v.  Lord  Lauderdale  (b\  AcUm 
T.  Woodgate.  (c)  The  only  question  is,  whether  the  trust 
far  the  children  would  give  an  entirely  new  character  to 
an  instrument  which,  as  to  its  primary  purpose,  is  un- 
doubtedly revocable.  It  will  hardly  be  contended 
Aat  the  deed  is  liable  to  alteration  or  revocation  of 
the  trusts  as  to  one  part,  and  irrevocable  as  to  an- 
other. The  deed  was  substantially  a  deed  of  arrange- 
ment for  the  satisfaction  of  creditors  who  were  no  parties 
to  it ;  and,  if  revoked,  as  it  was,  in  fact,  revoked  by  the 
Plaintiff  before  any  child  came  into  esse^  the  subse- 
quent birth  of  a  child  cannot  deprive  the  Plaintiff  of  a 
right  which  the  nature  of  the  instrument  reserved  to 
him,  and  which  he  had  in  fact  exercised  by  calling 
upon  the  Defendant  to  transfer  the  trust-funds  into  his 
name. 

If  the  deed  be  not  in  its  nature  revocable^  the  restraint 
which  it  imposes  upon  the  Plaintiff's  enjojrment  of  the 
interest  of  the  trust  property  is  contrary  to  law,  inas- 
much as  an  attempt  is  made  to  deprive  property  of  its 
incidents.  Thus,  a  clause  is  introduced,  by  which  it  is 
provided  that  the  Plaintiff  shall  not  anticipate  the  in- 
terest of  the  trust  fund,  there  being  no  gift  over  in  case 
he  shall  contravene  the  provision ;  a  clause  which  is 
dearly  inoperative:  Graves  v.  Dolphin  {d).  Green  r. 
Spicer  (^),  Piercy  v.  Roberts^  (g) 

Mr.  Bickersteth  and  Mr.  WUbraham^  for  the  Defendant 
Espinasse. 

The  Defendant  consented  to  become  the  trustee  under 
this  deed  at  the  earnest  solicitation  of  the  nearest  re- 
lations of  the   Plaintiff;   and   the   Plaintiff's   brother, 

Henry 

(a)  3  Mer.  norj.  and  3  Sim,  14.  (rf)  l  &m,  66. 

(6)  5  ^&m  1.  (e)  1  Ruu.  *  Mi^ne,  395. 

(c)  p.  498.  iupr^.  (g)  1  Mylne  *  Keen,  4. 
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Henry  Petrcj  was,  by  the  provisions  of  the  deed,  made  ISM. 
a  necessary  consenting  party,  at  the  express  desire  of 
the  Defendant,  in  order  that  the  control  to  which  the 
Plaintiff  should  be  subjected  in  regard  to  the  enjoyment  ^^^^^"^ 
and  disposal  of  the  trust-fund  might  not  be  exdusively 
exercised  by  the  Defendant  It  would  be  «the  greatest 
misfortune  that  could  befal  the  Plaintiii^  were  he  to  suc- 
ceed in  the  object  of  this  bill,  which  is  to  set  aside'^an 
instrument  voluntarily  executed  by  himself,  for  the  pur* 
pose  of  securing  himself  and  his  family  against  the  con- 
sequences of  his  own  improvidence.  The  law  oi  England 
has  not,  indeed,  followed  the  Roman  law  by  placing  im- 
provident persons  under  guardianship ;  but,  if  the  law 
of  this  country  be  not  itself  active  to  prevent  the  con- 
sequences of  improvidence,  it  does  not  prevent  impro- 
vident persons  from  imposing  salutary  restraints  upon 
themselves,  and  from  placing  under  the  control  of  others 
that  property  which,  they  are  sensible,  will,  if  left  at  their 
own  disposal^  be  wasted  and  consumed. 

There  is  not  the  least  colour  for  the  allegation  in 
the  bill,  that  an  advantage  was  taken  of  the  situation- 
of  the  Plaintiff;  and  the  only  question  is,  whether  the 
Plaintiff  can  come  into  this  Court  to  set  aside  his 
own  deed,  a  deed  framed  and  executed  for  the  most 
meritorious  purposes,  merely  upon  the  ground  that  it 
was  voluntary.  If  the  property  assigned  to  the  trustee 
had  been  real  estate,  and  the  deed  had  consequently 
been  void  against  a  purchaser  for  valuable  consider- 
ation, the  Plaintiff  himself  could  not  come  here  to 
set  it  aside.  This  deed  is  plainly  distinguishable  from 
deeds  vesting  property  in  trustees  for  the  purpose  of 
facilitating  the  payment  of  debts;  for  the  satisfiu:tion 
of  the  Plaintiff's  creditors  was  only  one  of  the  objects 
of  the  deed,  and  there  is  an  express  trust  declared  for 
the  benefit  of  the  children  who  might  afterwards  be 

Vol.  II.  LI  bom 
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19S4.        born  to  the  Plaintiff.     Even  if  the  deed  had  stopped 

*^**^^     abort  at  the  trust  for  the  payment  of  creditoray   the 

1^.  Plaintiff  could  not  now  succeed  in  an  attempt  to  ro- 

«»nirAMi.     yq}^^  Of  vary  a  trust  which  was  carried  into  execution 

long  before  the  filing  of  the  bill.     Still  less  can  he  be 

permitted  to  come  into  a  Court  of  equity  for  the  pur- 

*  pose  of  avoiding  an  express  trust  which  he  has  declared 

for  the  benefit  of  his  children:  Ellison  v.  J^li»)ti{a)9 

Puhmiqfi  V.  Puhxtif^.  (6) 

Mr.  Flatker^  for  the  infant 

The  Master  qf  the  Rolls. 

How  far  this  trust  deed  might  be  considered  as  void 
against  persons  claiming  under  the  Plaintiff  for  valuable 
consideration!  is  not  now  the  subject  of  inquiry.  It  is 
plain  that  a  person  cannot  himself  recall  a  voluntary 
deed  which  he  has  executed  for  the  benefit  of  his 
children ;  and  I  know  no  reason  why,  for  the  benefit  of 
those  children,  he  may  not  submit  to  the  discretion  of 
a  third  person  the  extent  of  the  enjoyment  of  the 
income  of  his  property.  The  bill,  therefore,  must  be 
dismissed,  and  with  costs. 

(a)  6  Vet.  e56.  (h)  18  Vet.  84. 
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BILL  V.  CURETON.  ^^! 

Feb.  91. 
March  4 

^T^HE  Plaintiff,  Mary  Billf  being  possessed  of  a  sum  An  single 

^    of  1666/.  ISs.  ifd.  3  per  cent  consols,  was  prevailed  y'O'nan*  not 

'  ,  »  r  unmeaiately 

upon  to  transfer  the  same  into  the  names  of  the  Defend-  contemplating 
ants  Edxvard  Curetorij  Henry  Peile,  and  R(Aert  Barker ;  [j^f^^  ^^ 
and  she  executed  an  indenture,  dated  the  14th  of  August  of  stock,  to 
1827,  and  made  between  herself  of  the  one  part,  and  absolutely 
the  Defendants  Cureton,  Peile^  and  Barker  of  the  other  entitled,  to 
part,    whereby   it  was  declared   and   agreed  that  the  trust  to  pay 

Defendants  should  stand  and  be  possessed  of  the  sum  of  the  dividends 

,  ,        to  her  until 
1666/.  135.  W.  S  per  cent  consolidated  bank  annuities,  she  should 

then  standing  in  their  names,  and  the  dividends  and  "JfT^k*  *°  ar- 
income  thereof   upon  trust  to  pay  the  dividends  and  riage,  upon 
annual  proceeds  thereof  unto  Mary  BiU,  or  otherwise  Se'di^Jracb 
fully  authorise  her  to  receive  the  same  until  she  should  to  her  separate 
be  married ;  and  after  she  should  be  married,  in  trust  to  nfe*  and  after 

pay  the  dividends  and  annual  produce  of  the  said  bank  ^^  dec«se 

...  to  pay  the 

annuities  into  the  proper  hands  of  Mary  BiU^  or  into  same  to  her 

the  hands  of  such  person  or  persons  as  she  should,  by  k^'^g  q^ 

any  note  or  writing  under  her  hand,  from  time  to  time  until  his 

(but  not  by  way  of  anticipation)  appoint  to  receive  the  ^  5(erSs 

same  during  her  life,  to  the  intent  that  the  same  might  decease  or 
1       -.      •  1  1  1-1  •  ■    bankruptcy, 

be  for  her  sole  and  separate  use,  and  might  not  be  in  trust  for 

subject  to  the  control,  disposition,  or  engagements  of  ^r*u**^i2" 
any  person  or  persons  with  whom  she  might  intermarry;  and  if  no 

and  from  and  after  the  decease  of  Mary  BiU,  in  case  she  f^^„^' *llf«- 

•7         '  person  or  per* 

should  intermarry  and  leave  a  husband  surviving  her,  sons  as  she 

should  by 
^  deed  or  will 
appoint ;  and  in  default  of  appointment,  upon  trust  for  her  next  of  kin.    The 
settlement  is  irrevocable. 

In  a  bill  filed  by  the  settlor  for  the  purpose  of  setting  aude  the  settlement,  the 
mortgagee  of  her  interest  under  the  settlement  joined  as  a  co-plaintiC  He  can 
obtaia  no  relief  In  such  a  guit* 
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itS8.       in  trust  to  pay  to,  or  otherwise  fully  authorise  and  em- 
^"^^"^     power,  such  husband  and  his  assignees  to  receive  the 
V.  dividends   and   annual   proceeds   of  the   said   sum   of 

1666/.  IS5.  4d.  bank  annuities  for  and  during  the  term 
of  his  natural  life,  or  until  he  should  become  a  bank- 
rupt ;  and  from  and  after  the  decease  of  such  husband, 
or  from  and  after  the  time  when  he  should  become 
a  bankrupt,  in  trust  for  all  and  every  the  child  and 
children  of  the  body  oiMary  Bill  either  by  such  hus- 
band or  any  future  husband  or  husbands,  equally  to 
be  divided  between  and  amongst  them,  share  and  share 
alike,  as  tenants  in  common;  and  if  there  should  be 
but  one  such  child,  then  for  such  only  child,  and  to  be 
transferred  and  assigned  to  such  child  or  children  at 
the  age  of  twenty-one  if  a  son  or  sons,  or  upon  marriage 
if  a  daughter  or  daughters,  in  manner  therein  men- 
tioned; and  upon  further  trust  that  the  Defendants, 
and  the  survivors,  &c.  should,  in  the  mean  time,  after 
the  decease  of  the  survivor  of  the  Plaintiff  Mary  Billy 
and  any  husband  with  whom  she  might  thereafter  inter- 
marry, pay  and  apply  all  or  a  competent  part  of  the 
dividends  and  annual  proceeds  of  the  said  sum  of 
1666/.  ISs.  4fd.  bank  annuities  for  and  towards  the 
maintenance  and  education  of  the  children  or  child  of 
the  marriage  or  marriages  of  Mafy  Bill  with  any  hus- 
band or  husbands;  and  in  case  there  should  be  no  child 
of  die  body  of  the  Plaintiff  Maty  Bill  by  any  husband 
with  whom  she  should  thereafter  intermarry,  then  upon 
trust  for  such  person  or  persons,  and  in  such  shares  and 
proportions  as  Mary  Bill  should,  by  any  deed  or  deeds, 
instrument  or  instruments  in  writing,  to  be  sealed  and 
delivered  by  her  in  the  presence  of  two  or  more  credible 
Witnesses,  or  by  her  last  will  and  testament  In  writing, 
or  any  writing  in  the  nature  of  her  last  will  and  testa- 
ment, to  be  signeil  by  her  in  the  presence  of  the  like 
number  of  witnesses,  direct,  limit  or  appoint,  gire  or 

bequeath 
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bequeath  the  same;  and  in  default  of  such  appointment^        1M& 

in  trust  for  such  person  or  persons  who  should  be  the  ^^^S/ 
next  of  kin  of  Mary  Bill  according  to  the  statute  of  o. 

distributions.  CwwH. 

The  Plaintiff,  having  become  embarrassed  in  her  cir- 
cumstances, in  consequence  of  having  placed  the  stodc 
out  of  her  control,  obtained  from  time  to  time  advances 
of  money  from  the  Defendant  Cureton^  amounting  in 
the  whole  to  1 75/.,  to  secure  the  payment  of  which  she, 
by  an  indenture  dated  the  8th  of  February  1832,  as- 
signed, by  way  of  mortgage,  to  Cureton^  his  executors, 
administrators^  and  assigns,  all  the  interest  and  divi- 
dends thenceforth  to  accrue  due  in  respect  of  the  sum 
of  1666/.  Ids.  4<f.  3  percent,  consols,  and  all  her  estate 
and  interest  in  the  same. 

Cureton  afterwards  advanced  to  the  Plaintiff  some 
further  sums,  and,  for  the  purpose  of  reimbursing  him- 
self, he  retained  the  whole  of  the  dividends  upon  the 
stock  until  the  Plaintiff's  debt  was  reduced  to  152/.  lis. 
In  June  1833,  Alborough  Henniker  paid  off  the  debt  due 
to  Cureton^  and  advanced  to  the  Plaintiff  a  further  sum  of 
127/.  95.,  taking  an  assignment,  by  way  of  mortgage,  from 
Cureton  and  the  Plaintiff  of  all  their  right  and  interest  in 
the  dividends  of  the  stock,  to  secure  the  repayment  of 
the  280/»  advanced  by  him,  with  interest  at  5  per  cenL 

The  bill  was  filed  by  Mary  Bill  and  Alborough 
Henniker  against  the  trustees  of  the  deed  of  August 
1827  ;  it  alleged  that  the  Plaintiff,  Mary  Bill^  executed 
that  deed  solely  with  the  view  of  protecting  herself 
against  the  importunities  of  relations,  who  were  con- 
stantly soliciting  her  to  make  advances  of  money  to 
them,  and  that  she  did  not  intend  to  preclude  herself 
from  calling  for  a  re-transfer  of  the  stock  to  herself  or 

LI  3  as 
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f^'d. ,     as  she  should  appoint;  and  it  further  stated,  that  neither 
^^^^     ft*  the  time  of  the  execution  of  the  trust  deed,  nor  at 
^.  Ahy  subsequent  tiuie^  was  there  any  tnarriage  in  contem** 

plation  between  her  and  any  other  person.  The  bill 
prayed  that  the  settlement  might  be  declared  voluntary 
and  revocable,  aud  that  it  might  be  delivered  up  to  the 
Plaintiff,  Maty  Bill,  to  be  cancelled ;  and  that  the  De- 
fendants might  be  decreed  to  transfer  the  stock  into  the 
joint  names  of  the  Plaintiffs,  and  that  the  amount  of 
the  principal  and  interest  due  to  the  Plaintiff  Henniker 
might  be  raised  and  paid  to  him. 

Mr.  Pemberton  and  Mr.  Blunt^  for  the  Plaintiffs. 

.  The  question  isi  whether  the  voluntary  deed  by 
which,  if  it  is  to  be  held  irrevocable,  this  lady  has  un- 
fortunately deprived  herself  of  the  means  of  subsistence, 
ia  not  analogous  to  those  conveyances  by  which  the 
grantor  gives  his  property  to  trustees,  upon  trust  to  pay 
creditors  who  are  not  parties  to  the  deed,  and  between 
whom  and  the  grantees  the  relation  of  cestuis  que  tnut 
and  trustees  is,  consequently^  not  created.  It  is  now 
settled  that  deeds  of  this  description  may  be  varied  or 
revoked  by  the  grantor;  and  even  the  express  com* 
munication  by  the  trustees  to  creditors  of  the  execution 
of  such  a  deed  appears  to  be  insufficient  to  clothe  the 
creditors  with  the  character  of  cestuis  que  trusty  and  to 
deprive  the  maker  of  the  instrument  of  the  right  of 
altering  or  revoking  it :  IVallwyn  v.  Chutts  (a),  Garrard  v. 
Ixn-d  Lauderdale,  (b)  In  this  case  the  settlement  was 
not  made  in  contemplation  of  marriage,  nor  has  the 
Plaintiff  contemplated  marriage  at  any  time  subsequent 
to  its  execution.  There  is,  consequently,  no  cestui  que 
trust  in  existence;  no  husband  or  child  who  can  claim 

under 

(a)  3  Mer,  707.  and  3  Sim.  14.  (h)  3  Sim.  1. 
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imder  the  deed;  and  as  to  next  of  kin,  they  cannot  bt  1S45» 
asoertuned  during  the  life  of  the  Plainti£^  iand  tho 
ultimate  trust  in  their  favour  is,  by  the  proYiaions  of  the 
deed  itself  liable  to  be  defeated  at  any  time  by  the 
exerdse  of  the  Plaintiff's  power  of  appointment.  The 
case,  therefore,  seems  to  fall  within  the  authoritiest  by 
which  it  is  held,  that  a  voluntary  trust  made  for  the 
convenience  of  the  grantor  is  revocable,  unless  there  be 
some  contract,  direct  or  indirect,  with  a  cestui  que  tru^ 
who  is  party  or  privy  to  the  deed.  Here  there  neither 
was  nor  could  be  a  cestui  que  trust,  party  or  privy  to  the 
deed.  In  Lynn  v.  Ashton  (a),  where,  by  a  marriage 
settlement,  a  fund  was  settled  upon  trust  for  the  wife  for 
life  to  her  separate  use,  and  after  her  decease,  for  such 
person  or  persons  as  she  should  by  deed  or  will  appoint, 
with  limitations  over,  in  default  of  appointment,  to 
her  children,  and  if  no  children,  to  her  next  of  kin,  it 
was  held  that  the  wife,  with  the  concurrence  of  the 
husband,  was  entitled  to  direct  the  trustees  of  the  settle^ 
ment  to  convey  to  other  trustees  upon  new  trusts^ 
thereby  annihilating  the  trusts  of  the  settlement.  In 
the  present  case,  the  settlement  gives  to  the  Plaintiff  a 
life  interest  in  th^  fund  to  her  separate  use ;  she  has  a 
general  power  of  appointment  by  deed  or  will,  and  there 
is  no  husband,  as  in  Lynn  v.  Ashton,  whose  concurrence 
is  required  to  enable  her  to  exercise  her  power.  The 
late  case  of  Massey  v.  Parker  {b)  decides  that  a  limitation 
to  the  separate  use  of  a  woman  sui  juris  is  nugatory  as 
regards  her  absolute  power  of  disposition  over  proper^ 
vested  in  her ;  but  even  if  such  a  limitation  were  as 
operative  in  the  case  of  the  Plaintifi^  as  in  that  of  a 
married  woman,  it  cannot  be  less  competent  to  her  than 
to  a  married  woman,  to  defeat  the  possibility  of  interest 

given 

(a)  1  Ruu.  ^  Mylne,  J  88.  (i)  p.  1 74.  luprh. 
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1B85.  given  under  the  settlement  to  children.  The  Plaintiff 
will,  under  the  circumstances,  be  entitled  to  a  re-trans- 
fer of  the  stock,  upon  satisfying  the  principal  and  in- 
terest due  to  the  co-plaintiff  Hainiker^  against  whom, 
88  a  purchaser  for  valuable  consideration,  the  voluntary 
conveyance  is  clearly  void. 

Mr.  Barber^  Mr.   W.  C  L,  Keencj  and  Mr.  fVood^ 
contra* 

This  case  does  not  fall  within  the  principle  upon 
which  WaWwyn  v.  CouitSy  and  Garrard  v.  Lord  Lauder^ 
dale  were  decided;  for  there  is  here  nothing  injleriy  as 
in  the  case  of  deeds  of  arrangement  for  the  payment  of 
creditors  who  are  not  parties  to  the  instrument,  but 
there  is  a  trust  actually  created  by  the  settlor;  and 
though  the  Court  will  not  execute  a  voluntary  agree- 
ment,— though  it  will  not  give  its  assistance  to  constitute 
a  cestui  que  trust  without  consideration, — it  will  give  effect 
to  a  voluntary  conveyance  by  which  the  relation  of 
trustee  and  cestui  que  trust  is  actually  established :  Ellison 
V.  Ellison  (a),  Pulvertqft  v.  Pulvertofi.  {b)  There  is  in 
this  settlement  no  power  of  revocation,  and  it  has  been 
held  that  a  settlement  in  favour  of  children,  without  a 
power  of  revocation,  is  not  revoked  by  a  subsequent 
will ;  for  if  it  could  be  so  revoked,  there  would  be  no 
di£ference  between  a  deed  with  a  power  of  revocation,  and 
one  without  such  a  power :  Bolton  v.  Bolton  (c).  The 
property  being,  in  this  case,  personalty,  a  trust  of  it 
might  well  have  been  declared  by  parol;  and  in  that 
case,  if  any  thing  had  been  wanting  to  constitute  a  com- 
plete declaration  of  the  trust,  though  there  might  have 
been  an  inchoate  intention  in  favour  of  particular  ob- 
jects, the  Court  would  not  give  effect  to  an  imperfect 

declaration : 

(a)  6  r«.  ^56.  ifi)  18  Vet,  84.  (c)  3  Swamt.Ai^,  n. 
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declaration :  Bayley  v.  BoulcoU.{a)  But  there  is  in  this 
case  nothing  wanting  to  give  effect  to  the  declared  in- 
tention of  the  settlor :  the  trust  is  well  executed,  and^ 
being  so  executed,  it  cannot  be  recalled  by  the  settlor. 
As  to  the  claim  of  Henniker  on  the  ground  that  a 
voluntary  conveyance  is  void  against  a  subsequent  pur- 
chaser for  valuable  consideration,  the  foundation  of  that 
claim  fails,  inasmuch  as  personal  property  is  not  within 
the  statute  of  the  27  oiEliz. 

Mr.  Pemberton^  in  reply. 


The  Master  of  the  Rolls.*  Marth  4. 

The  bill  in  this  case  is  filed  by  the  party  who  made  a 
voluntary  settlement  of  stock  in  1827,  the  trusts  of  which 
I  shall  presently  state,  and  by  a  person  who  claims 
through  one  of  the  Defendants  to  whom,  the  settlor, 
after  the  execution  of  the  settlement,  made  an  assign- 
ment of  the  fund  for  a  valuable  consideration ;  and  the 
object  of  the  bill  is,  to  obtain  the  trust-fund  from  the 
trustees,  or,  in  other  words,  to  destroy  the  voluntary 
settlement.  By  the  settlement  of  1827,  the  stock  was 
transferred  to  trustees,  and  the  trusts  of  it  were  declared 
to  be  for  the  settlor  till  she  should  marry ;  and  upon 
her  marriage,  for  her  separate' use  for  life;  and  after 
her  death,  for  her  children,  to  be  equally  divided  among 
them ;  and  in  de&ult  of  children,  for  her  next  of  kin. 
The  object  was,  probably,  to  protect  her  against  waste- 
ful expenditure  of  this  fund,  as  it  does  not  appear  that 

any 

(a)  4  Ruu.  545. 
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IMS*       $my  marriage  was  in  conteropladoiii  and  none  has  taken 
place. 

The  settlor,  having  exeeeded  the  inoome  so  secured  to 
her,  incurred  debts  which  led  to  the  assignment  of  the 
fund  under  which  the  other  Plaintiff  claims;  and  the 
question  is,  whether  any  relief  can  be  given  in  this 
suit. 

That  a  voluntary  setdement,  where  the  trust  is  actually 
created,  is  binding  upon  the  settlor,  has  been  so  long, 
and  is  so  fully  established,  that  no  attempt  to  raise  the 
question  would  probably  have  been  now  made,  were  it 
not  that  the  modem  cases  of  Wallwyn  v.  CouUs  (a),  and 
Garrard  v.  Lord  Lauderdale  (&)  have  been  supposed  to 
be  inconsistent  with  that  doctrine. 

The  doctrine  itself  has  never  been  disputed,  and  has 
been  the  subject  of  repeated  decisions,  from  the  cases  of 
FiUert  v.  Beaumont  {c\  in  the  year  1682,  and  of  Brook* 
bank  v.  Brookbank  {d)j  in  1691,  down  to  the  modem 
oaaes  of  Ellison  v.  Ellison  (e)  and  Pulvertqft  v.  Pulver^' 
^ft*{g)  It  must,  indeed,  have  been  coeval  with  the 
statute  of  the  27  Elisu^  inasmuch  as  the  second  section  of 
that  act  declares  that  voluntary  conv^ances  shall  be 
void  only  as  against  purchasers  for  valuable  consider- 
ation ;  assuming,  therefore,  that,  as  against  the  authors 
of  such  setdements,  they  were  good.  If^  therefore,  the 
cases  of  Walhayn  tiu  Coutts  and  Garrard  v.  Lord  Lauder* 
dale  were  inconsistent  with  this  doctrine,  there  would  be 
no  doubt  on  which  side  the  weight  of  authority  would 
be  to  be  found.     But,   in   fact,  those   decisions  were 

not 

(a)  S  Mer^  707.  (rf)  1  Eq.  Co.  Abr,  168. 

(bj  5  Sim.  1.  (e)  6  Fes,  656, 

(c)  1  Fern.  100.  (g)  18  Fes,  S4. 
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not  intended  to  interfere  witb  the  general  dootrimi^ 
and  the  grounds  upon  which  they  were  founded  ai^ 
perfectly  consistent  with  all  the  preceding  cases.  It 
cannot  be  supposed  that  Lord  EUoHf  who  decided 
Ellison  v«  EUiion  and  Futcertqfi  r«  Pulvertqft,  and  nermk 
similar  cases,  intended  to  overturn  the  doctrine  upon 
which  they  proceeded,  by  his  decision  in  fVallnn/m  ▼• 
Couits :  and  the  Vice-Chancellor,  in  Garrard  v.  Ldjrd 
Lauderdale^  expressly  draws  the  distinction,  and  leaves 
that  doctrine  untouched.  These  two  cases,  indeed,  so 
far  from  deciding  that  a  eeshd  que  trusi  becoming  entided 
under  a  voluntary  settlement  had  not  a  good  title 
against  the  setdor,  proceeded  upon  this,  that  the  doH 
racter  of  trustee  and  eesM  que  trust  never  existed  b»* 
tween  the  creditor  and  the  trustees  of  the  trust  deed% 
but  that  the  settlor  himsdf  was  the  only  cestui  que  trusty 
and,  therefore,  that  be  was  entitled  to  direct  the  applio* 
ation  of  hia  own  trust  fund.  AVhedier  such  views  of 
the  relative  situation  of  the  creditor  and  the  tnisteea 
were  correct  or  not^  is  immaterial  for  the  present  pmr^ 
pose.  The  grounds,  upon  which  the  Jodges  who  do» 
cided  those  cases  professed  to  proceed,  are  sufficient  to 
prevent  their  decisions  from  being  considered  as  n* 
thorities  against  the  former  well-established  docUriae. 

I  do  not  wish  to  have  it  supposed  that  I  entertain  any 
doubt  of  the  propriety  of  those  decisions.  That  the  dia* 
tinction  between  them  and  the  prior  cases  is  somewhat 
refined,  is  true ;  but  it  is  obvious  that  the  distinction  has 
good  sense  for  its  foundation,  and  that  the  rule,  as  es- 
tablished by  them,  is  adopted  to  promote  the  views  and 
intentions  of  the  parties.  A  man  who,  without  any 
communication  with  his  creditors,  puts  property  into  the 
hands  of  trustees  for  the  purpose  of  paying  his  debts, 
proposes  only  a  benefit  to  himself  by  the  payment  of  his 
debts — his  object  is  not  to  benefit  his  creditors;  it  would 

there- 
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1895.  therefore  be  a  result  most  remote  from  the  contemplation 
of  the  debtor,  if  it  should  be  held  that  any  creditor  dis- 
covering the  transaction  should  be  able  to  fasten  upon 
the  property,  and  invest  himself  with  the  character  of  a 
cesiui  que  trust.  I  therefore  feel  no  disposition  to  ques- 
tion or  to  depart  from  the  rule  established  by  those  two 


The  result  is,  that  the  author  of  this  settlement  is 
bound  by  it,  and  is  not  entitled  to  the  assistance  of  this 
Court  to  release  herself  from  it  The  other  Plaintiff 
claims,  as  a  purchaser,  under  the  27  of  Eliz.^  against  the 
parties  claiming  under  the  voluntary  settlement ;  but  he 
cannot  stand  upon  this  ground,  for  the  settlement  is  of 
stock;  and  settlements  of  personal  property  are  not  within 
the  27  of  Eliz.  Consequently  the  purchaser,  not  having 
the  protection  of  the  statute,  cannot  have  a  better  title 
than  the  settlor,  from  whom  he  purchased ;  and  if  he  had 
a  good  title  in  himself,  he  could  have  no  relief  in  this 
suit,  having  associated  himself  as  a  co- Plaintiff  with  the 
settlor ;  it  having  been  in  several  late  cases  decided  that, 
under  such  circumstances,  no  decree  can  be  made,  al- 
though the  Plaintiff  might,  in  a  suit  in  which  he  was 
sole  Plaintiff,  have  been  entitled  to  relief. 
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1834. 

ANSTRUTHER  v.  ADAIR.  JW". 

June  10. 

IN  the  year  1828,  an  antenuptial  contract,   in  the  Where  a  con- 
-  ,  ,       •      tr&ct  IS  mftde 

common  Scotch  form,  was  executed  m Scotlandbj  the  between  pei^ 

Plamtiffs,  James  AnUruther  and  Marian  his  wife,  both  fonsdomidled 

.  .  in  a  foreign 

of  whom  were  natives  of  Scotland^  and  domiciled  in  that  country,  and 

country.     Under  that  contract,  and  in  consideration  of  j^o^'JJthe 
certain  provisions  thereby  agreed  to  be  made  by  the  law  of  that 
intended  husband  in  favour  of  the  wife  and  children  of  ^^"^  ^{^  ^^, 
the  marriage,  and  in  consideration  also  of  a  covenant,  ministwing 
whereby  Mr.  jbtstruther^s  father  bound  himself  to  make  parties  under 

certain  provisions  for  the  benefit  of  his  son,  the  intended  ^\»  ''^^  S>^e  ^^ 
"^    ,  the  same  con- 

wife   '^  assigned,  dbponed,  and  made  over  to  and  m  stmction  and 

favour  of  the  Plaintiff,  James  AnstnUher^  and  herself,  ^^l^jaw* 

and  the  survivor,  in  conjunct  fee  and  life-rent,  and  to  the  would  have 

child  or  children,  one  or  more,  of  the  intended  marriage,  ^jf^  there* 

and  the  issue  of  the  bodies  of  such  child  or  children,  f?T^  a  doini- 

,  - ...  -  1    .  I         .  ciled  8c€ich^ 

whom  failmg,  to  her  own  nearest  heirs  and  assignees  inon  would  be 
in  fee,  all  and  sundry  goods,  gear,  debts,  and  sums  of  -Jf^^^y^JJjJf*!! 
money,  as  well  heritable  as  moveable,  that  were  then  virtue  of  a 
belonging  or  resting  owing  to  her,  or  that  should  per-  J!^™|^uted 
tain  and  be  owing  to  her  during  the  subsistence  of  the  there,  and  in 
said  marriage,  other  than  the  provisions  secured  to  her  f^^,^  ^  p^. 

as  aforesaid  by  virtue  of  the  said  roarriaire  contract,  with  ceive  what- 

ever  property 

all  action  and  execution  competent  to  her  thereanent.''      accrued  dur- 
ing coverture 
to  his  wife. 
The  marriage  was   solemnized   in   Scotland  shortly  thb  Court 

afterwards,  and  the  parties  continued  to  reside  there.        ^^  •  (,.  ^ 

against  any 

Under  the  settlement  made  on  the  marriage  of  her  coming  nn^m 
parents,  Mrs.  Anstruther  became  entitled,  on  attaining  its  junsdic- 

twenty-  not  raise  an 
equi^  for  a 
settlement  in  favour  of  the  wife,  in  opposition  to  the  provisions  of  the  contract 
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J#t4«  twenty^one)  to  an  absolute  interest  in  a  sum  of  the 
3  per  cent  stock  standing  in  the  names  of  trustees, 
subject  to  her  mother's  life  interest  therein.  On  the 
death  of  Mxv«  Jnstfvther^s  mother,  in  1833,  Mr. 
Anstruiher  applied  to  the  surviving  trustee  of  the  fund, 
trtio  resided  in  Ixmdan^  and  claimed  to  be  entitled, 
by  virtue  of  the  clause  in  his  marriage  contract  before 
ataited,  €»  have  the  vtock  absolutely  transferred  to  him ; 
and  tiie  Imetee  having  declined  to  make  the  trensfer 
without  the  sanction  of  the  Court,  it  became  necessary 
to  file  die  present  bill  for  die  purpose  of  obtaining  a 
transfer. 


r«  Bq^  and  Mr.  AfylnCf  for  the  Plaintifis,  sufar 
flsitted  that,  as  the  contract  under  which  Mr.  AnUruiher 
claimed  was  drawn  in  the  Scotch  form,  and  made  be- 
tween parties  domiciled  in  Scotland^  the  law  of  that 
country  must  gorem  the  construction  to  be  put  upon 
the  instrument  in  order  to  discover  the  true  intent,  and, 
consequently,  the  respective  rights  of  the  contracting 
parties:  Feauberty.  Tur$t{a\  Talleyrand y. Boulanger{b\ 
J9e  la  Vega  v.  Vianna{c);  and,  as  soon  as  that  con- 
struction had  been  satisfactorily  ascertained,  this  Court 
would  enforce  those  rights  without  regard,  to  the  peculiar 
doctrines  upon  which  it  was  in  the  habit  of  acting  in 
the  case  of  married  women  properly  within  its  juris- 
diction. Such  had  been  the  uniform  practice,  even  in 
cases  where  tbene  was  no  special  contract,  and  where, 
therefore,  the  rights  of  the  foreign  husband  and  wife  fell 
to  be  determined  according  to  the  ordinary  law  of  their 
own  country*  If,  according  to  that  law,  the  husband 
was  entitled  to  receive  his  wife's  property  without  making 
any  provision  for  her,  this  Court  ordered  her  fund  to  be 
paid  to  him  at  once,  without  requiring  a  settlement  in 

her 

(a)  Pr.  Ch.  208.     1  Bro.  P.  {b)  5  rM.447. 

C.  129.  Tmnl.  cd.  (c)  I  B.  ^  Ad.  284. 
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her  favour  t  Sower  v.  Skmie(a\  €amfibM\.  Rena{b\        ItM. 

Dues  Y.  Smith,  (e)     With  respect  to  ike  oonitroctkNi 

pat  by  the  Scotch  law  upon  such  a  nuuriage  oontmct  as 

that  of  Mr.  and  Mrs.  Anstruther^  there  couM  not  be  the 

least  doubt.    Several  eniinent  Scotch  eounsel  had  been 

consulted,  and  their  opinions,  which  had  been  bud  ba» 

fore  the  Defisndant  for  his  satisfiictioii,  were  all  unanuOf 

ous  in  holding,  that  the  effect  of  the  clause  in  quesfeion 

was  to  oititle  the  hnsband,  if  be  chose^  to  seceire  the 

whole  fimd  to  his  own  use,  and  Unt  neither  tfao  wife  nor 

the  issoa  of  the  marriage  took  any  thing  SKm  than  a 

juere  q^es  suecessionis  under  it. 

Mr.  Sidebattom  and  Mr.  VkheU^  for  Ae  Defendant 
the  trustee,  contended  that,  whether  the  marriage  eon*' 
tract  of  the  Plaintiffi  was  to  be  construed  aceording  to 
the  Scotch  or  the  English  law,  was  a  question  for  the 
Court  to  determine,  and  witli  respect  to  which,  as  it 
was  by  no  means  clear,  the  trustee  was  entitled  to  baseia 
judicial  declaration  before  he  transferred  the  stock.  Asr 
saming,  however,  that  the  law  of  Scotland  ought  do 
govern  the  constroction,  that  law  could  only  be  as- 
certained upon  a  reference  to  the  Master  to  inqaire  iati^ 
and  state  it  as  a  fact  for  the  information  of  the  Court; 
Elliott  V.  Lord  Minto  (d).  The  King  of  Spain  v.  Ma^ 
chado  (fi\  Ex  parte  Cridland  (g) ;  and  there  would  atili 
remain  an  important  question  behind,  namely,  whethaiv 
when  a  trust-fund  belonging  to  a  married  woman  caiae 
properly  within  its  administrative  jurisdiction,  this  Court 
would  be  justified  in  parting  with  the  limd,  notwidh- 
standing  the  stipulations  of  a  foreign  marriage  contraetf 
until  some  arrangement  had  been  made  with  the  bns^ 
band  for  securing  the  interests  of  the  wife  and  iasua. 

The 

(a)  1  Afut.  65.  (<0  6  Mad,  16. 

(b)  5  Fes.  3S1.  ie)  4  Ruti.  8S5. 

(c)  Jacoby  544.  (g)  3  ^*  4*  ^*  94. 
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1884.  The  Lord  Chancellor  said,  it  was  perfectly  clear 

.*^  '   -  -''     that  the  operation  of  the  marriafre-contract.   and   the 

Ambtbuther  *  ,  , 

«.  respective  rights  of  the  parties  under  it,  must  be  de- 

Adaie.  termined  by  reference  to  the  Scotch  law :  a  different 
decision  would  totally  defeat  the  intention  of  the  con- 
tracting parties.  Neither  did  he  feel  the  smallest  doubt 
that  the  law  of  Scotland  had  been  c;orrectly  stated  by 
the  Plaintifis,  although,  as  there  was  no  evidence  before 
him  on  the  point,  his  opinion  was  merely  extra-judicial ; 
and  the  Defendant  might  certainly,  if  he  chose,  insist 
upon  having  a  reference  to  ascertain  the  fact  The  attempt 
to  raise  an  equity  in  favour  of  the  wife  and  children, 
beyond  or  in  opposition  to  the  language  of  the  contract, 
was  quite  groundless :  the  stock  in  question  was  pro- 
perty of  the  wife,  accruing  to  her  during  the  subsistence 
of  the  marriage,  and  it  fell  clearly  within  the  express 
terms  of  the  proviso,  to  which  the  Court  was  bound 
to  give  its  legal  effect.  He  should,  therefore,  make  a 
declaration,  that  the  law  of  Scotland  ought  to  govern  the 
construction  of  the  contract;  and  refer  it  to  the  Master 
to  inquire  and  state  whether,  under  the  contract  so  con- 
strued, the  Plaintiff,  Mr.  Anstruther,  was  entitled  to 
receive  a  transfer  of  the  stock  to  himself. 


June  10.  The  Master  having  reported  that,  by  the  law  of  jSco/- 

landj  the  Plaintiff,  James  Afistruther,  was  entitled  to  re- 
ceive a  transfer  of  the  stock,  the  cause  afterwards  came 
on  for  further  directions;  when  the  Lord  Chancellor 
made  an  order  for  a  transfer  accordingly ;  adding,  that 
he  felt  so  clear  as  to  the  principle,  that,  if  there  had 
not  been  an  understanding  between  the  parties  on  the 
subject,  he  should  have  found  a  difficulty  in  allowing 
the  trustee  his  costs. 
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KEPPELL  V.  BAILEY.  ja^'^.'.o. 

21.  29. 

IN  the  year  1 792  an  act  of  parliament  (a)  was  passed,  The  Man- 
.        ,  .  ,         .  .  .        mouthskire 

whereby  certain    persons   therein  named   were   m-  Canal  Act 

corporatcd  under  the  name  of  the  Company  of  Pro-  provided  that, 

,  upon  auxihaiy 

prietors  rail-roads 

/  *     ^  ^  made  by  pri- 

(a)32C.8.  C.102.  vateindi^- 

duals  under 
the  authority  of  the  act,  the  tolls  should  not  exceed  the  rate  charged  by  the  canal 
company,  which,  for  the  articles  of  limestone  and  iron-stone,  was  restricted  to  2\d.  a 
ton  per  mile;  and  it  also  empowered  the  canal  company,  by  agreement  with  the  l.tnd- 
owners,  itself  to  construct  auxiliary  rail- roads,  on  which  tolls  not  exceeding  5d.  a 
ton  per  mile  might  he  charged.  Certain  landowners  and  owners  of  iron  works,  and, 
among  others,  the  lessees  ofthc  Beaufort  Works,  formed  a  joint  stock  company,  and, 
under  the  powers  given  by  the  act,  constructed  a  rail-road  connecting  a  lime  qnarry, 
called  the  l^revU  Quarry,  with  the  several  iron  works  and  with  the  rail-roads  of  the 
canal  company.  In  the  partnership  deed  of  the  rail-road  company,  the  lessees  of  the 
Beaufort  Works  covenanted  for  themselves,  their  heirs,  executors,  administrators, 
and  assigns,  with  the  other  shareholders,  their  executors,  administrator?,  and  assigns, 
so  long  as  the  covenantors,  their  executors,  administrators,  or  assigns  should  occupy 
the  Beaufort  Works,  to  procure  all  the  limestone  used  in  the  laid  works  from  the 
TrevU  Quarry,  and  to  convey  all  such  limestone,  and  also  all  the  iron-stone  from  the 
mines  to  the  said  works  along  the  Trevil  raiUroad,  and  to  pay  a  toll  of  5d,  a  ton  per 
mile  for  the  same. 

Upon  a  bill  filed  by  the  shareholders  of  the  rail-rond  to  enforce  this  covenant 
agunst  a  person  who  had  purchased  the  Beaufort  Works,  with  notice  of  the  part- 
nen>hip  deed ;  Held, 

First,  that  the  covenant  did  not  run  with  the  land  so  as  to  bind  assignees  at  law; 
and  that  a  court  of  equity  would  not,  by  holding  the  conscience  of  the  purchaser  to 

Vol.  II.  M  m  be 
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18d4<.  prietors  of  the  Monmouthshire  Canal  Navigation,  and 

^^ " "'   ^  were  empowered   to  make   several    navigable    canals^ 

V,  railways,  waggonways,  and  roads,  within  the  district, 

"^'  and  in  the  manner,  and  subject  to  the  regulations  and 

beaffe^edby  conditions   therein    particularly  stated   and   described; 

give  the  cove-  and  the  company  were  authorised  to  charge  for  the  con- 

ottensi^^*^  veyance  of  different  kinds  of  minerals,  goods,  and  roer- 

operation  chandise,  respectively,  along  the  line  of  their  canals  and 

allowed  to  it:  railways,  sums  not  exceeding  a  certain  scale  of  tolls 

Secondly,  specified  in  the  act.  Accordini;  to  that  scale  it  was 
that  the  cove-  .  . 

nant  securing    provided,  that  for  all  iron-stone,  iron  ore,  coal,  charcoal, 

a  toll  of  54/.  a  Umg^  ^^^^  fQj.  jj    xW^   bricks,  limestone,  flag-stones, 

to  the  shares  and  Other  stone  conveyed  upon  the  said  canals  or  rail* 

TVr^rS-  ways,  a  sum  not  exceeding  2^.  per  ton  per  mile  should 

loadywasa  be  charged;  and  for  all  hay,  straw,  and  corn  in  the 

tbecanah^m-  straw,  and  for  all  materials  used  in  repairing  the  roads, 

oany  and  the  or  for  manure,  a  sum  not  exceeding  1  \d.  per  ton  per 

and  therefore  mile;  and  for  all  other  articles  not  before  specified,  a 

be  nldficall     *^°*  °^^  exceeding  5d,  per  ton  per  mile, 
enforced  by 

Someofthe  ^^^  ^^^  *'^^  contained  a  provision,  in  the  108th  sec- 
diareholders  tion,  whereby,  as  soon  as  the  company  of  proprietors 
made  co-  were  enabled,  out  of  their  clear  profits,  to  make  a  divi- 

^hilf^  ^  ^^"^  ^^  ^^^*  ^^  ^^"^  among  the  shareholders  upon  the 
out  their  pri-  capital  contributed,  certain  commissioners  were  em- 
ImL^on^Their    P^^^^  ^^  reduce  the  rates  chargeable  for  the  convey- 

application  an  ance  of  minerals  and  goods  along  the  company's  canals 

order  was  j      -i  i«       ^     .i_  •     v 

made,  with       ^^^  railways,  accordmg  to  their  discretion. 

cotta,  that 

should  be  ^J  ^^   128th  section  of  the  act  (commonly  known 

wS*^"^  **    ^^  ^^  name  of  the  eight-mile  clause),  it  was  enacted, 

that  if  the  owners  of  any  lands  containing  mines,  mine- 
rals, or  quarries,  or  the  proprietors,  lessees,  or  occu- 
piers of  any  iron  furnaces  lying  within  the  distance  of 
eight  miles  from  any  part  of  the  said  canals  or  railways, 
should   find   it  necessary  that  any  railways  or  roads 

should 
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sbonid  be  made  over  the  lands  of  any  other  persons  for  1 884. 
the  purpose  of  conveying  the  produce  of  their  mines  or 
quarries  to  the  canals  or  railways  of  the  ccnnpany,  and 
if  the  company  should  refuse  to  make  any  such  railwi^ 
or  road  for  the  space  of  three  months  after  an  ap- 
plication  had  been  made  to  them^  in  writmg»  for  that 
purpose,  at  a  general  meeting  of  the  proprietors, — then 
and  as  often  as  such  case  might  happen,  the  persons 
who  had  made  such  application  might,  at  their  own 
expense,  after  the  expiration  of  the  three  months,  with- 
out the  consent  of  the  owners  of  the  lands,  make  such 
railways  or  roads,  tendering  satisfiiction  for  the  damage 
which  might  be  thereby  occasioned  to  the  lands,  such 
damage  to  be  ascertained  in  the  manner  therein  men* 
doned;  and  all  such  railways  or  roads,  when  completed^ 
were  to  be  open  to  the  public  for  the  conveyance  of  any 
minerals  and  goods,  on  payment  to  the  persons  at 
whose  expense  the  railways  or  roads  had  been  made^ 
and  their  heirs  or  assigns,  of  such  tolls,  rates,  or  duties 
as  should,  for  the  time  being,  be  payable  to  the  Mon* 
mouthshire  Canal  Navigation  Company  for  the  convey* 
anoe  of  such  minerals  and  goods  upon  the  railways  to 
be  made  by  them. 

The  canal  company  was  further  empowered  by  the 
129th  section  of  the  act,  in  cases  where  persons  might 
thereafter  be  desirous  to  have  a  railway  or  waggonway 
constructed  for  their  use,  communicating  with  the  main 
line  of  the  company's  canals  and  railways,  to  enter  into 
an  agreement  with  such  persons,  and  at  their  request  to 
construct  railways  and  waggonways  accordingly,  and  to 
take  and  demand  for  the  conveyance  of  iron-stone,  iron 
ore,  lime,  limestone,  and  other  goods  and  merchandize 
thereupon,  such  tolls  as  should  be  mutually  agreed 
upon,  not  exceeding  the  rate  of  5d.  per  ton  per  mile. 

M  m  2  In 
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1834.  In  the  year  1795,  the  proprietors  or  lessees  of  three 

several  furnaces  and  iron  works  viz.  William  Barrow  and 
Matthew  Motikhouse^  of  the  Somi/  or  Sirhaaoy  Furnace, 
Edward  Kendall  and  Jonathan  Kendall^  of  the  Beatifbrt 
Iron  Works,  and  James  Harford  and  Jeremiah  Homfray^ 
of  the  Etlbw  Vale  Iron  Works,  in  conjunction  with  a 
number  of  other  persons,  formed  themselves  into  a  joint 
stock  company,  for  the  construction  of  a  rail-road  called 
the  TVevil  Rail-road,  under  the  powers  given  by  the 
128th  section  of  the  Monmouthshire  Canal  Act  The 
rail-road  was  accordingly  constructed,  and  the  legal 
estate  in  it  was  vested,  by  a  demise  for  a  term  of  2000 
years,  in  certain  trustees,  upon  trust  for  the  several 
shareholders  in  the  railway  company,  in  the  proportions 
to  which  these  had  respectively  contributed  towards  the 
expense  of  the  undertaking. 

■ 

A  body  of  rules  and  regulations  was,  at  the  same 
time,  framed  for  the  government  of  the  shareholders  of 
the  raiUroad  as  a  company  ;  and  by  an  indenture,  dated 
the  16th  of  August  1795,  which  was  executed  by   the 
proprietors  of  the  aforesaid  furnaces  and  iron  works, 
and   by  the  other  subscribers,  and  in   which  all  these 
regulations  were  embodied,  it  was  witnessed  that  each  of 
the  parties  thereto,  for  himself,  his  heirs,  executors,  ad- 
ministrators,  and  assigns,  covenanted  with  the   others 
of  them,  and  their  and  his  executors,  administrators,  and 
assigns,  mutually  and  reciprocally,  that  they,  or  their  re- 
spective executors,  administrators,  or  assigns,  would   re- 
main co-partners  and  proprietors  of  the  Trevil  rail-road, 
and  the  profits  to  be  divided  therefrom,  during  the  con- 
tinuance of  the  demise  which  they  had  obtained,  sub- 
ject to  the  conditions  and  regulations  therein  specified. 
The  indenture  went  on  to  declare,  that  the  rail-road  and 
the  profits  thereof  should  be  divided  into  fifty-five  shares, 
which  should  be  vested  in  the  parties  thereto  and  their 

respective 
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respective  executors,  administrators,  and  assigns,'  for  18S4. 
their  respective  use  and  beneBt,  in  proportion  to  the 
sums  of  money  subscribed  by  them  respectively  ;  and.it 
then  specified  the  number  and  particulars  of  the  shares 
allotted  to  the  several  subscribers,  of  which  shares  the 
five  respectively  numbered  from  ?•  to  11.  inclusive  were 
stated  to  belong  to  Edward  Kendall  and  Jonathan  Ken^ 
doll,  their  executors,  administrators,  and  assigns,  as 
joint-tenants. 

The  indenture  proceeded  to  recite,  that  the  proprietors 
of  the  iron  furnaces,  parties  thereto,  necessarily  made  use 
of  great  quantities  of  lime-stone  in  their  furnaces,  which 
for  a  long  time  past  they  had  procured  from  a  quarry 
called  the  TrevU  Quarry,  and  carried  to  their  furnaces 
at  a  great  expense,  for  the  more  convenient  carriage  of 
which  the  Trevil  rail-road  was  chiefly  intended,  and  that 
it  was  in  consideration  of  the  quantity  of  lime-stone 
which  would  be  carried  upon  the  said  rail-road  for  the 
use  of  the  furnaces,  and  of  the  quantity  of  iron-stone 
which  would  also  be  carried  upon  the  rail-road,  that  the 
other  parties  became  subscribers  to  the  undertaking; 
and  that  at  the  time  of  the  subscription,  it  was  under- 
stood that  the  said  proprietors  of  the  furnaces  would 
respectively  enter  into  an  engagement  to  procure  all  the 
lime-stone  which  they  might  want  from  the  said  TrevU 
quarry  and  convey  it  along  the  said  TreM  rail-road, 
and  also  pay  to  the  proprietors  of  the  rail-road  a  toll  of 
Sd.  per  ton  per  mile  for  all  such  lime-stone,  as  well  as 
for  all  iron-stone,  and  for  all  other  goods,  except  stone 
for  building,  which  was  to  pay  a  toll  of  \^d.  per  ton 
per  mile ;  and  that  it  was  also  understood  that  the  said 
proprietors  of  the  furnaces  should  respectively  engage 
to  carry  upon  such  part  of  the  rail-road  as  should  lie 
between  their  mines  and  their  furnaces,  all  such  iron-stone 
as  they  should  have  occasion  to  convey  to  their  respective 

M  m  3  furnaces; 
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1854.  farnaoes;  Mid  thereupon,  as  r^arded  Edward  Kendall 
and  Jonathan  Kendall^  who  were  the  proprietors  of  the 
furnace  called  the  Beaufort  Iron  Works,  H  was  wit- 
nessed, that  they,  the  said  Edward  Kendall  and  Jonathan 
KendaUj  in  consideration  of  all  and  singular  the  pre- 
mises, did  thereby,  for  themselves,  their  heirs,  execators, 
administrators,  and  assigns,  jointly  and  severally  cove- 
nant and  agree  with  all  the  other  parties  thereto,  and 
their  executors,  administrators,  and  assigns,  that  tbey 
the  said  Jonathan  Kendall  and  Edward  Kendall^  their 
executors,  administrators,  or  assigns,  should  from  time  to 
time,  and  at  all  times  thereafter  whilst  they  or  any  of  them 
should  be  proprietors  or  lessees  or  occupiers  of  the  said 
furnace  and  works,  called  the  Beaufort  Iron  Works,  pro- 
cure all  the  lime-stone  which  should  be  wanted  for  the  use 
of  the  said  iron  works,  or  for  any  new  furnace  and  works 
thereafter  to  be  ejected  by  them,  near  the  same,  from  the 
quarry  called  Trexnl  Quarry,  and  should  cause  all  such  lime* 
stone  to  be  carried  from  the  said  quarry  to  the  said  iron 
works  along  or  upon  the  Tredl  rail-road,  and  should  also 
cause  all  the  iron-stone  or  mine  which  they  should  have 
occasion  to  convey  from  their  mine  works  to  their  furnace 
called  the  Beaufort  Iron  Works,  or  to  such  new  furnace^ 
to  be  carried  along  such  part  of  the  rail-road  as  should 
lie  between  such  mine  works  and  the  furnaces ;  and  also 
should  pay,  or  cause  to  be  paid  to  the  collectors  to  be 
appointed  by  the  proprietors  of  the  rail-road  for  the 
time  being  to  receive  the  tolls  for  the  conveyance  of 
goods  thereon,  a  toll  of  5(/.  per  ton  per  mile,  for  all 
lime*stone,  iron-stone,  or  mine,  goods,  wares,  mer- 
chandises, and  commodities  whatever,  except  stone  for 
building,  and  a  toll  of  \\d.  per  ton  per  mile  for  all  stone 
for  building,  belonging  to  them  the  said  Edward  Kendall 
and  Jonathan  Kendall^  their  executors,  administrators, 
or  assigns,  or  any  of  them,  which  should  be  carried  or 
conveyed  upon  the  rail-road,  or  any  part  thereof,  and 

so 
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so  in  proportion  for  any  greater  or  less  quantity  than  a 
ton.  The  indenture  also  contained  covenants  on  the 
part  of  Messrs.  Barrow  and  Monkhouse^  and  Messrs. 
Harford  and  Humfratfy  with  reference  to  their  respective 
iron  worksi  similar  in  point  of  form  to  the  covenant 
entered  into  by  the  Kendalls. 

Edward  Kendall  and  Jonathan  Kendall  held  the  Beau^ 
fort  Iron  Works  by  a  lease  for  a  long  term  of  years 
from  the  Duke  of  Beaufort.  The  Trevil  quarry  was 
also  the  property  of  the  Duke  of  Beaufort^  who  was  in 
the  habit  of  permitting  such  of  the  neighbouring  iron 
masters  as  held  their  works  under  demises  from  himself^ 
and  among  the  rest  the  Kendalls^  to  procure  from  it  an 
unlimited  supply  of  the  lime-stone  required  for  the  use 
of  their  respective  furnaces. 

The  Treoil  rail-road  was  completed  soon  after  the 
date  of  the  before  stated  indenture,  and,  subject  to 
changes  occasioned  by  the  deaths  of  shareholders,  sales 
of  shares,  and  other  contingencies,  continued  to  be  car- 
ried on  and  managed  in  pursuance  of  the  regulations 
set  forth  in  that  indenture. 


18S4. 


Edward  Kendall  died  in  the  year  1807,  and  Jonathan 
KendaUj  in  the  year  1812.  In  consequence  of  the  de- 
cease of  the  KendaUsj  the  deaths  of  succeeding  partners, 
and  other  circumstances,  changes  from  time  to  time  took 
place  in  tlie  proprietorship  of  the  Beaufort  Iron  Works, 
between  the  years  1795  and  1821.  In  the  last  men-» 
tioned  year  the  works  became  the  partnership  property 
o{ Edward  Kendall^  the  son  of  Edward  Kendall^  deceased, 
William  Henry  West^  and  William  Hibbs  Bevan^  who  in 
January  lESS  contracted  with  Joseph  Bailey  and  Craw^ 
shay  Bailey,  to  sell  to  them   all  their   interest  in  the 

M  m  4  Beaufort 
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1SS4.  Beaufort  Iron  Works  for  the  residue  of  the  term  of 
years  for  which  the  works  were  demised,  giving  them 
full  notice  of  the  liabilities  to  which  they  were  subject 
under  the  indenture  of  August  1795.  Messrs.  Bailey 
paid  part  of  the  purchase  money  in  pursuance  of  this 
contract,  and  entered  into  possession  of  the  premises  at 
■Lady^day  1833,  before  any  conveyance  or  assignment 
was  executed ;  and  shortly  afterwards  they  commenced 
the  formation  of  a  new  rail-road  from  the  Becu^ort  Iron 
Works  to  certain  other  lime  quarries,  situate  to  the  east- 
ward of  the  Treoil  quarry. 

The  present  bill  was  filed  by  the  shareholders  of  the 
Treml  rail-road,  and  it  prayed  an  injunction  to  restrain 
Messrs.  Bailey  and  their  agents  from  using  this  new 
rail-road,  or  any  other  rail-road,  except  the  Trevil 
rail-road,  agreeably  to  the  stipulations  contained  in  the 
indenture  of  August  1795.  An  ex  parte  injunction 
having  been  accordingly  obtained  in  the  month  of  Ami^ 
gust  last,  a  motion  was  now  made,  upon  affidavits,  that 
the  injunction  might  be  dissolved. 

» 

Mr,  PepySi  Mr,  Jacobs  and  Mr*  Humphry^  for  the 
motion. 

Sir  j&.  Sttgden^  Mr,  Knight,  and  Mr.  Lynch,  in  sup- 
port of  the  injunction. 

The  case  was  very  elaborately  argued  on  both  sides. 
The  principal  points  raised  and  contested  in  the  course  of 
the  argument,  and  the  authorities  referred  to  as  bearing 
upon  them  respectively,  were  the  following:  —  First, 
whether  the  word  *^  assigns"  used  in  the  covenant  of 
the  Kendalls  applied  to  the  assigns  of  the  Beasrfort  Iron 
Works,  or  only  to  their  assigns  of  the  rail-road  shares* 

Secondly, 
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Secondly,  whether  the  Plaintiff's  remedy,  if  any,  was  ISM. 
not  more  properly  by  an  action  at  law  for  damages,  or 
by  a  simple  bill  in  equity  for  an  account,  without  insist- 
ing upon  a  compulsory  performance  of  the  covenant ; 
Flint  V.  Brandon  (a),  Barret  v.  Blagrave.  {b)  Thirdly, 
whether  the  contract,  either  as  it  stood  originally,  or  as 
it  had  subsequently,  from  the  change  of  circumstances 
become,  was  not  of  so  unfair  and  oppressive  a  character 
that  it  would  not  be  equitable  to  enforce  it  by  injunc* 
tion^  Smiik  v.  Fromant  (c),  Collins  v.  Plumb  (</),  The 
Duke  of  Bedford  v.  The  Trustees  of  the  British  Mu* 
seum,  (e)  Fourthly,  whether  the  contract  was  not  in- 
effectual, if  not  at  law,  at  all  events  in  equity,  upon 
grounds  of  public  policy,  and  by  reason  of  its  operating 
injuriously  in  restraint  of  trade;  Mitchel  v.  Reipidds{g\ 
Young  V.  Timmins  (A),  CruttweU  v.  Lye  (i)«  Joties  v. 
Edney  {k\  Cooper  v.  Twibill  (/),  Holcombe  v.  Hewson  (m). 
Doe  V,  Reid  (n\  Morris  v.  Cdman  (o),  Williams  v»  WiU' 
Hams,  (p)  Fifthly,  whether  covenants  like  the  one  in 
question,  inasmuch  as  they  created  upon  the  property  a 
burthen  which  tended  to  a  perpetuity,  and  placed  land 
in  a  great  measure  extra  commercium^  were  deserving  of 
encouragement  or  assistance  in  this  Court;  Third  Report 
of  the  Real  Ptvperty  Commissioners  (p.  54.).  Sixthly, 
whether  the  provision,  securing  to  the  shareholders  in 
the  rail-road  a  toll  of  5d.  a  ton  per  mile  upon  the  mine- 
rals conveyed,  being  double  the  toll  permitted  to  be 
charged  upon  the  railways  belonging  to  the  canal  com- 
pany, 

(fl)  8  r«.  159.  (t)  17  r«.335. 

\h)  5  Va,  555.  {k)  3  Camp,  385. 

(c)  »  Swan,  3.50.  (0  Und.  S86,n. 

(d)  16  Vet.  454.  (w)  2  Camp.  391. 
le)  p.  552.  infrh.  («)  10  B.  i  Creu.  849. 
(^)  1  P.  Wmi.  18J.  (o)  18  Vet.  437. 
(A)  1  Crom.  4*  Jrr.  331.  \p)  2  Swan.  253. 
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paBy»  was  not  a  violation  of  the  letter  and  spirit  of  tliie 
Canal  Act,  and  a  fraud  upon  the  legislaturei  the  cmd 
company,  and  the  public,  and  therefore  not  to  be  en- 
forced by  injunction.  Seventhly,  whether  the  coventnt 
entered  into  by  the  Kendalls  did  or  did  not  nm  widi 
the  land,  so  that  an  action  could  be  maintained  upon  it 
against  their  assigns;  Spencer' %  case  (a),  Anotymomifi^ 
Balfy  V.  fVells  (c).  Mayor  of  Conglekm  v.  PaUitom  (4, 
Collins  V.  Plumb  {e),  Canham  v.  RuU  {g\  Hartkg  t. 
Pehall  {h\  Tlie  Duke  of  Be4ford  v.  The  Trusiees  cfOi 
British  Museum  (2),  the  Cases  on  Brewer^  Leases^  alresdy 
cited:  Vxfoyan  v.  Arthur {t\  Uxbridge v.  Staveland{l^  Cm 
of  the  Manchesta-  Mills  (m).  Holmes  v.  BuctUy(n)^  Brewer 
V.  mil  (o),  Jourdain  v.  JVilson  {p\  Vernon  ▼.  Smilk  (q\ 
Sampson  v.  Easterby  (r),  Barclay  t.  Raine.  (f )  Eigbtli^i 
whether,  assuming  the  covenant  to  be  inoperative  at  knr 
as  against  assigns,  it  might  not  still  be  held  cAoHil 
here,  on  the  ground  that  the  notice  which,  prior  to  dw. 
purchase^  the  Defendants  had  received  of  the  existsnce 
and  nature  of  the  covenant,  imposed  an  obligatioo 
which  bound  them  in  conscience,  and  which  a  court  of 
equity  would  not  suffer  them  to  violate;  Case  ff  Ik 
Steyne  at  Brighton^  unreported,  Fnmival  ▼•  Ow(/)^ 
Treatise  of  Equity  (u).  City  of  London  v.  Richmond  {*\ 

CoUm 


(a)  5  Rep,  16.  fl. 
(&)  Godb.  120,     S.  C.  Moore, 
S4S. 

(c)  3  Serjt.  Wilt,  25. 

(</)  lOEiut,\30, 

(<r)  16  Vet,  AH, 

(g)  8  Tauni.997, 

(h)  1  Peake't  I^.  P,  C.  131. 

(i)   p.  552.  infrh^ 

(Ar)  1  B,  i  Crew.  410. 

(/)  1  Vet,  sen.  56, 

(m)  1  Dougl,  822.  n. 


(n)  P.  Ch,  39. 

(o)  2  Antt.AlS, 

(p)  4  j9.  4-  AU,  %6e. 

(9)  5B.4rAld.l. 

(r)  9  B.  4r  Creu,  505.  8,  C 
(in  error)  6  Bing,  644. 

(t)  1  S.  ^  S,  449. 

(0  5  Atk.  83. 

(tt)  B.  I.  ch.  5.  s.  4. 

(x)  P,  Ck.  156.  S,  C,  «  fer*- 
421.;  and  on  appeal,  1  BrotP* 
C.  516.  TonU,  ed. 
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Collins  V.   Plumb  (a%  Third  Report  €f  the  Real  Pro-       1884. 
pertjf  CammissionerSj  Barcky  v.  Raine.  (&) 


The  LoHD  Chancellor. 

This  case  was  argued  with  much  learning  on  both 
sides,  and  was  presented  to  the  court  in  every  view  that 
could  be  taken  of  the  various  points  raised.  Into  the 
whole  of  the  matters  dbcussed  at  the  bar  it  will  not  be 
necessary  to  enter.  But  I  shall  advert  to  some  of  them 
beyond  those  upon  which  the  decision  turns,  on  account 
of  their  intrinsic  importance. 

I  am  not  greatly  struck,  notwithstanding  the  ability 
with  which  it  was  pressed,  with  the  argument  against  the 
covenant  in  question  derived  from  its  supposed  r^ug* 
nance  to  the  rules  respecting  perpetuity.  I  do  not  at  all 
doubt  that  the  enjoyment  of  property  may  be  tied  up  and 
an  illegal  perpetuity  created  by  annexing  conditions  to 
grants,  or  by  executing  covenants,  whereby  whoever  hap- 
pens to  be  in  possession  shall  be  restrained  from  using 
that  which  is  the  subject  of  the  grant  or  covenant  in 
all  but  a  certain  prescribed  way,  provided  always  that 
the  restraint  so  constituted  is  not  reserved  in  favour  of 
some  other  party,  who  may  release  it  at  his  pleasure ; 
and,  therefore,  all  such  conditions  and  covenants  are  void 
if  they  go  beyond  the  period  allowed  by  law.  But  if  the 
party  for  whom  the  condition  is  made,  or  the  party  co- 
venantee has  the  entire  power  of  dealing  with  his  interest 
in  the  subject  matter,  it  is  an  obvious  mistake  to  treat 
this  as  an  instance  of  perpetuity  or  of  any  tendency  to- 
wards perpetuity.  Indeed  the  property,  the  subject 
matter  of  consideration  here,  is,  not  the  estate  fettered 
by  the  condition  or  covenant,  but  the  benefit  reserved 

by 

(a)  16  Vet,  454.  {b)  \  S.  ^  S,  449. 
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1S54.  bj  the  condition,  or  secured  by  the  covenant;  and 
upon  that,  there  is  by  the  hypothesis  no  restraint  at  all : 
and  certainly,  to  take  another  view,  though  one  of  the 
parties  interested,  the  owner  of  the  property  subject  to 
the  covenant  or  condition,  may  be  fast,  the  other  is  loose; 
and  so  quoad  both  taken  together,  that  is,  quoad  all  in- 
terested, the  property  is  free.  Thus  admitting  that  the 
owners  of  an  estate  could  no  more  be  restrained  perpe- 
tually from  cultivating  it  by  supplies  derived  from  any 
but  one  market,  or  from  selling  its  produce  at  any  but 
that  market,  than  they  could  be  restrained  from  selling 
the  estate,  and  admitting  that  the  one  would  be  as  much  a 
breach  of  the  rule  against  perpetuity  as  the  other,  it 
would  be  no  such  violation,  nor  would  it  in  any  way  de- 
fraud that  rule,  if  the  owner  of  the  estate  were  restrained 
from  buying  and  selling  at  any  market  save  that  belong- 
ing to  a  certain  party  entitled  by  grant  or  by  covenant 
to  the  privilege,  and  which  he  might  at  his  pleasure 
vary  or  extinguish. 

Upon  other  grounds,  such  a  restraint  may  be  ob- 
jectionable and  void  in  law,  as  well  as  bad  in  policy ; 
but  certainly  not  upon  the  doctrine  of  perpetuity,  by 
which  it  is  no  more  struck  at,  than  a  right  of  way  or 
other  easement  which  the  owners  of  one  estate  may 
enjoy  over  the  close  of  another.  Such  easement 
continues  to  be  enjoyed  by  the  owner  of  the  one  estate, 
whoever  he  may  be,  over  the  other  estate,  into  whose 
hands  soever  it  may  come.  So  of  a  rent  issuing  out  of 
an  estate)  and  which  may  nearly  absorb  its  profits,  no 
one  ever  deemed  this  objectionable  on  the  ground  of 
perpetuity^  The  easement  and  the  rent  are  the  property 
in  question,  and  they  are  free.  The  party  entitled  to 
the  tenements  is  interested  in  the  tenements  subject 
to  the  easement  or  yielding  the  rent;  the  other  party 
has  the  incorporeal  hereditaments  connected   with  the 

corporeal 
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corporeal  hereditament  of 'the  lands;  and  the  circum- 
stance of  the  land  being  subject  to  his  rightSi  while  he  is 
unfettered  in  the  enjoyment  and  the  disposal  of  those 
rights,  does  not  either  constitute  or  tend  to  a  perpetuity 
I  am,  therefore,  clearly  of  opinion,  that  the  covenant  to 
take  the  lime  at  the  Trevil  works,  and  carry  the  iron  by 
the  TreoU  railway,  is  not  bad  on  the  ground  of  its  tend- 
ing to  a  perpetuity,  or  constituting  a  shift,  whereby  the 
rules  of  law,  on  that  head,  may  be  evaded. 
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There  appears,  at  first,  to  be  more  weight  in  the 
objection  which  was  also  urged,  that  covenants  of  this 
description  are  in  restraint  of  trade.  The  covenant, 
here,  is  not  contended  to  be  in  general  restraint  of  trade, 
which  would,  beyond  all  doubt,  make  it  void  in  what- 
ever way  the  purpose  was  effected — whether  by  promise 
or  bond,  with  or  without  consideration.  The  restraint  is 
only  partial ;  and  then  the  law  will  support  it,  if,  to  use 
the  words  o(  Parker  C.  J.  in  his  elaborate  judgment  in 
Mitchelv.  Reynolds  (a)  **  in  the  opinion  of  the  Court, 
whose  office  it  is  to  determine  upon  the  circumstances, 
it  appears  to  be  a  just  and  honest  contract."  In  that 
case,  the  covenantor  restrained  himself  from  exercising 
his  trade  of  a  baker  for  five  years,  in  the  premiwa 
demised  to  him  for  that  term  by  the  same  instrument ; 
and  the  Court  dwelt  on  the  period  of  the  restriction 
being  co-extensive  with  the  term  as  proof  of  adequate 
consideration. 


But  though  the  Court  is  to  judge,  generally  speaking, 
whether  or  not  the  consideration  be  adequate,  the 
Court,  plainly,  has  no  very  delicate  scales  for  weighing 
the  adequacy,  and  comparing  it  with  the  restraint. 
That  the  covenantors,  in  the  present  case,  derived 
considerable    benefit    from    their    bargain  cannot    be 

doubted. 

(a)  1  P.  Wm,  181. 
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doubted.  The  contract  enabled  them,  as  wdl  as  the 
other  partiesi  to  obtain  the  advantage  of  the  railway^ 
which,  but  for  this  arrangement,  would,  probably,  ne^et 
have  been  constructed.  The  public,  moreorer,  obtained 
the  like  benefit;  and  although,  in  the  coarse  of  time 
and  the  progress  of  improvement,  that  advantage  has 
ceased,  and  it  is  said  that  great  detriment  arises,  both  to 
the  three  iron  works  and  to  the  community,  from  the 
continuance  of  the  restriction,  it  is  plainly  as  incorrect 
as  it  is  unjust  in  such  a  case  to  judge  by  the  event,  and 
to  measure  the  consideration  for  originally  submitting 
to  the  restraint,  by  the  benefit  now  derived  firom  die 
works  then  erected,  making  the  adequacy  of  that  con- 
sideration depend  upon  all  that  has  happened  in  altered 
circumstances ;  or,  in  other  words,  allowing  a  party, 
who,  with  his  eyes  open,  made  a  bargain  for  his  own 
benefit,  and  which  was  really  beneficial  at  the  time,  to 
escape  by  shewing  that  it  has  eventually  become  less  ad* 
vantageous  than  he  expected,  or  even  actually  detri* 
mental.  No  case  can  be  found  where  such  a  rule  has 
been  applied,  or  where  any  standard  has  been  resorted 
to  for  trying  the  consideration,  except  the  circumstances 
inherent  in  the  contract  itself,  independent  of  accidents 
and  events. 


The  want  of  mutuality  is,  indeed,  urged  against  this 
covenant ;  it  is  said,  that  though  one  party  is  bound  to 
use  the  railway,  the  other  is  not  bound  to  maintain  it ; 
and  this  is  likened  to  the  case  of  Young  v.  Timmins  (a)  in 
the  Exchequer,  and  Smith  v.  Fronumt  [b)  in  this  Coort. 
I  think  there  is  some  ground  for  this  arguuient,  though, 
upon  the  whole,  it  would  not  be  decisive  against  the  cove* 
nant,  if  the  covenant  could  stand  in  other  respects ;  for^ 
besides  that  an  undertaking  to  keep  the  railway  in  repair 

may 


(a)  1  Crom,  4r  Jerv,  331. 


(b)  2  Swan,  330. 
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may  be  implied  upon  the  construction  of  the  whole)  it 
seems  sufficient  to  say^^  that  if  the  covenant  were  other- 
wise binding)  the  covenantors  or  their  assignees  might 
have  their  remedy,  if  not  upon  such  implied  covenant^ 
certainly  by  being  released  from  their  own  obligation 
as  soon  as  the  railway  failed  them* 

The  utmost)  therefore,  that  can  be  said  upon  this 
branch  of  the  case  is,  that  such  contracts  deserve  no 
particular  favour.  They  are  at  all  times  somewhat  im- 
provident with  respect  to  the  individuals,  and  the 
public  interest  is  upon  the  whole  more  likely  to  lose 
than  to  gain  by  them.  The  policy  of  the  law  is  against 
them,  the  proof  is  thrown  upon  those  who  support 
them)  and  claim  under  them ;  and  that  proof  should, 
with  every  thing  belonging  to  the  case  that  rests  on 
them,  be  narrowly  watched. 

Bearing  this  in  mind)  I  now  come  to  an  objection 
of  a  very  serious  nature,  and  which  appears  to  me  of 
itself  sufficient  to  dispose  of  the  present  application  for 
the  interposition  of  the  Court  by  way  of  injunction* 

The  Trevil  rail -road  was  made  under  the  powers  given 
by  the  Monmoutks/nre  Canal  Act,  for  the  formation  of 
that  canal,  and  the  cuts  belonging  to  it,  and  of  railways 
and  stone  roads  communicating  from  them  to  the  several 
adjacent  iron  works  in  the  counties  of  Monmouth  and 
Brecon. 


5S1 
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By  the  91st  section  of  that  act,  the  company  are  limited 
to  certain  rates  of  toll  on  the  railways,  as  well  as  on 
the  cuts.  The  rate  charged  on  lime-stone,  iron,  &&, 
is  not  to  exceed  2^d.  per  ton  per  mile;  and  by  the 
128th  section,  if  any  persons  are  minded  to  make  a  rail- 
way within  the  distance  of  eight  miles,  they  are.  to  give 

the 
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lBS4f.  the  company  notice,  and  if  the  latter  refuse  or  neglect 
for  a  given  time,  they  may  themselves  undertake  it; 
but  no  greater  rate  is  to  be  paid  on  that  railway  than 
the  2id,  which  the  company  are  authorised  to  charge* 
By  the  129th  section,  however,  persons  may  agree  with 
the  company  and  induce  them  to  undertake  such  rail* 
ways  on  payment  of  tolls,  not  exceeding  5d.  per  ton 
per  mile. 

Two  objects  are  here  manifestly  in  the  contemplation 
of  the  legislature,  and  form  the  governing  policy  of  this 
important  part  of  the  act*  First,  a  preference  is  given  to 
the  company,  who  rather  than  any  private  individuals, 
are  to  make  the  railway;  and  it  is  only  on  their  re- 
fusal or  declining,  that  any  other  parties  are  to  be  at 
liberty  to  undertake  it.  And,  secondly,  the  public,  that 
is,  the  proprietors  of  adjoining  closes,  are  not  to  be 
subject  to  the  strong  powers  of  the  act  (powers  which  it 
has  in  common  with  all  such  acts,  but  which  are  always 
to  be  most  strictly  pursued),  unless  there  is  the  reason- 
able certainty  that  there  will  be  a  considerable  traffic 
on  the  road, — a  traffic  sufficient  to  maintain  it  at  the 
limited  rate  of  charge. 

Now  the  agreement  of  1795  violates  both  these  pro- 
visions, by  the  covenant  among  the  parties  to  pay  5d.  per 
ton.  It  deprives  the  company  of  its  prior  ri^ht  to  make 
the  road  subject  to  the  higher  rate  of  charge,  and  it  de- 
prives the  neighbouring  owners  of  the  security  intended 
to  be  given  them  that  their  property  should  not  be  in- 
vaded unless  a  traffic  of  a  certain  amount  was  to  be 
expected.  All  courts  have,  for  obvious  reasons,  at  all 
times  construed  such  provisions  most  strictly.  What- 
ever is  required  to  be  done  as  condition  precedent  to 
exercising  the  extraordinary  right  of  making  roads  over ' 
private  property,  has  always  been  exacted  to  the  letter, 

and 
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and  the  party  omitting  been  held  a  trespasser.  Here 
the  ground  cannot  perhaps  be  said  to  have  been  taken 
by  the  Rail-road  Company  until  they  had  performed  the 
things  previously  ordered  to  be  done;  but  the  act  of 
parliament  having  given  a  general  security  against  the 
encroachment  unless  a  certain  state  of  things  existed^ 
that  provision  has  been  evaded  by  an  arrangement  among 
the  parties  wholly  contrary  to  the  plain  intention  of  the 
legislature,  and  in  fraud,  if  not  in  defiance  of  it.  (a) 


ISSi. 


Although  I  consider  this  as  being  a  sufficient  ground 
for  dissolving  the  injunction,  it  is  far  from  being  the  only 
ground ;  and  I  shall  now  add  that,  upon  the  best  con- 
sideration which  I  can  give  to  the  nature  of  the  cove- 
nant, it  appears  to  me  very  clearly  that  the  covenant 
does  not  run  with  the  land,  and  therefore  is  not  bind- 
ing upon  the  assignees  of  the  Kendalls.  This  is  the 
opinion  which  I  have  entertained  from  the  moment  I 
saw  it,  and  which  further  reflection  has  only  served  to 
confirm. 


Between  the  estates  of  the  occupiers  of  the  three  iron 
works,  and  the  estates  or  the  persons  of  their  associates 
in  the  railway  speculation  with  whom  they  covenant, 
there  is  no  privity,  no  connexion  whatever  of  which  the 
law  can  take  notice.  There  is  no  relation  at  all  in  point 
of  fact,  any  more  than  in  point  of  law.  The  Kendalls 
for  instance,  upon  whose  covenant  the  present  Plaintiffs 
rely,  contending  that  it  binds  the  Defendants  as  pur- 
chasers of  the  Beatifort  Iron  Works,  did  not  stand  in 
any  such  relation  to  the  other  share-holders,  as  from 
its  nature  could  enure  to  affect  the  property  sold  by 
them.     There  was  no  unity  of  title  in  the  estates  of  the 

contracting 

(a)  See  Lord  KldorC^  observations  in  the  case  of  Bhdcemore  v. 
The  Glamorganthirc  Canal  Navigations  1  Mylne  4*  Keen,  pp.  1  tf2-*4. 
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'^tvactkig  parties ;  the  faxm  works  and  the  Uine*|^tf  or 
'  mSlwaj^  did  not  come  to  them  severally  from  tbm  ssm^ 
'^  bwneOf;'  Chey  were  not  held  by  them  severally  under  the 
'Iflabi^' landlord;  bat  what  is  of  more  importaacei  ini^ 
''mlioh  as  it  lA  by  no  means  clear  that  even  the  kiadi  of 
privity  I  have  mentioned  would  suffices  the  parties  did 
not  stand  in  the  relation  of  lessor  and  lessee  towards  ei^ 
other;  and  there  is,  therefore,  no  reversionary  interest 
now  in  the  covenantees  to  which  the  right  claimed  against 
the  assignees  of  the  covenantors  may  be  annexed ;  and 
'"thdse  assignees  are  called  upon  to  perform  the  covenant 
solely  in  respect  of  the  estate  which  they  have  purchasedy 
and,  in  respect  of  persons  who,  except  under  that  cove- 
nant, have  no  connexion  whatever  with  the  estate.     It 
"is  the  case  of  mere  strangers;  it  is  a  covenant  by  the 
owner  of  a  messuage  and  land  with  the  owner  of  a  neigV 
bouring  Ihoae  work  and  rail-road,  that  he  and  his  ex- 
"^outors  and  assigns,  will  always  use  th^t  lime  work  and 
'  Mil-road,  for  making  iron  at,  and  carrying  it  from,  such 
messuage. 

Whether  the  word  ^'  assigns"  in  this  covenant,  used 
as  it  b  in  a  very  peculiar  manner  several  times  in  the 
deed,  means  assigns  of  the  works,  or  only  of  the  raiU*«jr 
shares,  has  been  made  a  question ;  and  if  it  were  nec^Sh 
sary  to  decide  it  I  incline  much  to  the  latter  construction, 
which,  if  adopted,  would  render  it  unnecessary  to  pursue 
the  argument  fuithen  But  I  think  this  admits  of  suffi- 
cient doubt  to  make  it  more  advisable  that  the  dedsioo 
should  not  turn  upon  it. 

Assuming  then  for  the  present  that  the  Kendalls  cove- 
nanted for  their  assigns  of  the  Beaufort  works,  could 
they,  by  such  a  covenant  with  parties  who  had  no  relation 
whatever  to  those  works  except  that  of  having  a  lime 
quarry,  and  a  railway  in  the  neighbourhood,  hind  all 
^  pesBona 
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persona  who  should  become  owners  of  those  works,  either  143S. 
by  purchase  or  descent,  at  all  times  to  buy  their  lime  at 
the  quarry  and  carry  their  iron  on  the  railway?  Or 
oould  they  do  more,  if  the  covenant  should  not  be  kept, 
than  give  the  covenantees  a  right  of  action  against  them- 
selves and  recourse  against  their  heirs  and  executors  as 
far  as  these  received  assets  ? 

Consider  the  question  first  upon  principle^  There 
are  certain  known  incidents  to  property  and  its  enjoy- 
ment ;  among  otiiers,  certain  burthens  wherewith  it  may 
be  aOected,  or  rights  which  may  be  created  and  en- 
joyed over  it  by  parties  other  than  the  owner;  all  which 
incidents  are  recognized  by  the  law.  In  respect  of  pos- 
session, the  property  may  be  in  one,  while  the  reversion 
is  in  another ;  in  respect  of  interest,  the  life  estate  in 
one,  the  remainder  in  tail  in  a  second,  and  the  fee  in 
reversion  in  a  third.  So  in  respect  of  enjoyment,  one 
may  have  the  possession  and  the  fee  simple,  and  another 
may  have  a  rent  issuing  out  of  it,  or  the  tithes  of  its  pro* 
duce,  or  an  easement,  as  a  right  of  way  upon  it,  or  of 
common  over  it  And  such  last  incorporeal  heredita- 
ment may  be  annexed  to  an  estate  which  b  wholly 
unconnected  with  the  estate  affected  by  the  easement» 
although  both  estates  were  originally  united  in  the  same 
owner,  and  one  of  them  was  afterwards  granted  by  him 
with  the  benefit,  while  the  other  was  left  subject  to 
the  burthen.  All  these  kinds  of  property,  however^ 
all  these  holdings,  are  well  known  to  tlie  law  and 
familiarly  dealt  with  by  its  principles.  But  it  must 
not  therefore  be  supposed  that  incidents  of  a  novel 
kind  can  be  devised  and  attached  to  property,  at  the 
fancy  or  caprice  of  any  owner.  It  is  clearly  incon- 
venient both  to  the  science  of  the  law  and  to  the  piAIic 
vreal,  that  such  a  latitude  should  be  given.  There  can 
be  no  harm  in  allowing  the  fullest  latitude  to  men  in 
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}f§(^f  bpdf p j|.ib^mselves  and  their  representatives,  that,  is,  tbei  r 
^»<^B^  ^Sj^J^i  rf  f  I  and  personal^  to  answer  in  damages  for  breach 
*HWI(  ^  ijiei^  qjjjigations.  This  tends  to  no  mischief,  and  is  a 
ft^iSS  x^fi^^pi^  liberty  to  bestow ;  but  great  detriment;  would 
9i;(^  ^nd  much  confusion  of  rights,  if  parties  were  al- 
IjQ^i^.  to.  invent  new  modes  of  holding  and  enjoying  real 
prop^ty>  and  to  impress  upon  their  lands  and  tenements 
a  peculiar  character^  which  should  follow  them  into  all 
bands,  bpwever  remote.  Every  close,  every  messuage, 
xaightlhns.be.  held  in  a  several  fashion;  and  it  would 
hi^dly  h^  possible  to  know  what  rights  the  acquisition  of 
atgr. parcel  conferred,  or  what  obligations  it  imposed. 
Tj'^e.rjght  of  way  or  of  common  is  of  a  public  as  well  as 
pCfi^^injipla.nature,  and  no  one  who  sees  the  premises 
qm,|}e,jgn9rant  of  what  all  the  vicinage  knows.  But  if 
offe,i^a(i  may  bind  his  messuage  and  land  to  take  lime 
fro^  (\  particular  kiln,  another  may  bind  his  to  take 
coals  fron^  ,a  certain  pit,  while  a  third  may  load  his  pro- 
perty with  further  obligations  to  employ  one  blacksmith's 
fofgie,  or  tlie  members  of  one  corporate  body,  in  various 
operations  upon  the  premises,  besides  many  other  res* 
traints  as  infinite  in  variety  as  the  imagination  can  con- 
cave; for  there  can  be  no  reason  whatever  in  support  of 
the  ciovenant  in  question,  which  would  not  extend  to 
^veiy  covenant  that  can  be  devised. 

"[fhe  difference  is  obviously  very  great  between  such  a 
case  as  this,  and  the  case  of  covenants  in  a  lease, 
whereby  the  demised  premises  are  affected  with  certain 
rights  in  favour  of  the  lessor.  The  lessor  or  his  assignees 
continue  in  the  reversion  while  the  term  lasts.  The  estate 
is  not  out  of  them,  although  the  possession  is  in  tlie  lessee 
or  his  assigns.  It  is  not  at  all  inconsistent  with  the 
nature  of  property  that  certain  things  should  be  reserved 
to  the  reversioners,  all  the  while  the  term  continues:  ic 
is  only  something  taken  out  of  the  demise,  some  ex* 
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ceptioh  to  the  temporary  JBttrretlder  of  the  etfjdyjrtitttf  W       ife^ 

is  only  that  they  retain,  more  or  less  partiallyj  Ifife*  6kif6t    ^SS^T 

what  was  wholly  used  by  thdm  before  thieHiyiBi^i?'isyfl         yi 

whit  will  again  be  wholly  used  by  iHett  Tfrfc'^tftiif      ^**^ 

demise  is  at  an  end.  Yet  even  in  this'cas^'  thb  liiW  36^ 

not  leave  the  reversioner  the  absolute  licleilce  to  iii^^t 

covenants  which  shall  affect  the  land  in  the  hiihdk  bf 

those  who  take  by  assignment  of  the  term.     The  db^ 

narit  must  be  of  such  a  nature  as  '^  to  Inhere  iri-Wb 

land,"  to  use  the  language  of  some  of  the  cases;  ■t)t'^  ft 

must  concern  the  demised  premises  and  the  inod^  bPdd^ 

cupying  them/'  as  it  is  down  in  others ;  ^*  it  mnstbejitt^ 

dammodo  annexed  and  appurtenant  to  them,"  a^  one^- 

thority  has  it ;  or,  as  another  says,  ^^  it  must  both  d5ti<iei4i 

the  thing  demised,  and  tend  to  support  it  and  isd^pcfff 

the  reversioner's  estate."     Within  sucli  linnts  restVainl'g 

upon  the  land  demised  may  be  imposed,  which  sftall 

follow  it  into  the  hands  of  persons  who  are  strsihgier^  td 

the  contract  of  lease,  and  who  only  become  privy  to  the 

lessor  through  the  estate  which  they  take  by  lissigni^ht 

in  the  demised  premises.     But  this  is  no  more  than 

saying  that,  within  such  limits,  the  owner  of  the  l(i^d 

may  retain  to  himself  and  his  assignees  of  the  revei'sicto 

a  certain  controul  over,  or  use  of,  the  property  ii^hich 

remains  in  himself,  or  which  he  has  donveyed  to  thbte 

assignees ;  and  that  he  may  so  retain  it,  into  whose  hands 

soever,  as  lessee,  the  temporary  possession  niay  Uave 

come.     Even  he,  the  conlinuing  owner,   is   conflnMl 

within  certain  limits  by  the  view  which  the  law  takes 

of  the  nature  of  property;  and  if  beyond  those  limits/  he 

were  to  imagine  a  stipulation,  the  covenant  in  whldh'be 

should  embody  it  would  not  run  with  the  land,  but 

only  bind  the  lessee  personally,  and  his  representative^. 

It  only  requires  a  little  attention  to  the  cases,  to  sttdsfy 
us,  first,  that  even  where  the  privity  of  lessor  -and  lessee 
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J.854*  ^  exists,  there  are  bounds  so  narrow  to  the  province  of  real 
covenants,  as  would  make  the  one  in  question  lie  on  thd 
extreme  verge  ofit,  if  it  did  not  fall  without  it;  secondlyy 
that  there  can  be  no  doubt  of  such  a  covenant  being  one 
personal,  collateral,  or  in  gross,  where  there  does  not 
exist  that,  or  some  other  privity  of  estate,  which  accord- 
ing to  one  or  two  of  the  authorities  only,  and  which  I 
venture  to  doubt,  has  been  held  to  render  real,  covenants 
which  would  otherwise  have  been  personal ;  and,  thirdlj', 
that  those  covenants  which  have  been  held  real,  except- 
ing, indeed,  such  as  relate  to  title,  would  have  been 
deemed  collateral  had  there  been  no  privity  in  respect 
of  reversion  or  other  unity  of  title.  As  all  these  propo- 
sitions are  proved  or  illustrated  by  most  of  the  cases, 
there  would  be  no  convenience  in  arranging  them  under 
these  heads ;  it  would  only  lead  to  repetition ;  and  there* 
fore,  having  stated  the  propositions  as  the  doctrine  which 
may  be  extracted  from  them,  applicable  to  this  case  es- 
pecially, indeed,  but  embracing  the  subject  at  large,  it 
will  be  better  to  take  the  authorities  in  succession. 

Spencer^s  case  {a)  was  an  action  by  a  lessor  against  the 
assignee  of  the  lessee,  upon  a  covenant  by  the  lessee 
for  himself,  his  executors  and  administrators,  that  he, 
his  executors,  administrators,  or  assigns,  would  build  a 
Wall  on  the  premises  demised.  So,  at  least,  is  the  state- 
ment of  the  case,  and  so  it  has  always  been  taken,  par- 
ticularly in  the  excellent  abstract  of  the  resolutions  given 
in  Bally  v.  Wells  (i),  although  the  second  resolution  is 
somewhat  ambiguously  worded.  The  rule  there  laid 
down  is,  that  the  assignee,  being  named,  shall  be  bound 
by  the  covenant  to  build  on  the  land  demised,  because 
he  is  to  take  the  benefit  of  it ;  but  that  he  shall  not 
be  bound,  where  the  covenant  is  to  build  on  land  of 

the 
(a)  5  Rtp.  16.  a.  {h)  3  Serj.  Wik,  23.    WUm.  544. 
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the  lessor  not  parcel  of  the  demise.    It  is  hardly  ne«       '^A^;; 
cessary  to  inquire  whether  this  resolution  would  have     ^^^^^' 
supported  such  a  covenant  as  the  present*  had  that  oc*  St''^  ''^ 

curred  in  a  lease,  and  the  action  had  been  brought  on  the  ^  ijiV  i 
reversion  against  the  assigns  of  the  lessee ;  but  assu* 
redly  the  obligation  to  carry  off  the  produce  of  a  farm 
or  mine  by  a  particular  way  and  on  certain  terms,  must 
be  allowed  to  have  a  very  different  species  of  annexation 
to  the  land  from  the  covenant  to  build  upon  it.  Such 
a  covenant  can  with  difficulty  be  said  to  be  annexed  to 
and  inherent  in  the  thing  demised,  and  certainly  i^  not  in 
support  of  it. 

Laurence  Pakenfiam^s  case  (a)  referred  to  by  Lord 
Coke^  was  an  action  by  the  feoffee  of  a  manor  against 
a  prior  and  convent,  upon  a  covenant  with  the  feoffi>r 
to  $ing  in  a  chapel,  parcel  of  the  manor.  It  appears 
from  the  report,  that  it  had  been  a  chantry  time  but 
of  mind ;  it  is  not  stated  whether  the  convent  was  on 
the  manor  or  had  lands  by  grant  from  the  lord :  but  it 
is  admitted  both  there,  and  in  another  case  (&},  that  the 
covenant  would  not  have  run  with  the  land,  had  it  been 
to  sing  in  a  chapel  not  belonging  to  the  covenantee. 
Upon  the  former  of  these  cases  it  may  be  observed,  that 
the  covenant  was  by  a  corporation,  and  consequently 
no  question  arose  as  to  its  binding  the  assignee  of  the  co- 
venantor, but  only  whether  it  ran  with  the  land  in  favour 
of  the  covenantee's  assignee.  There  the  Chief  Justice,  in 
the  course  of  the  argument,  throws  out  a  remark  with 
respect  to  the  plaintiff  being,  though  a  feofiee,  yet  of 
the  blood  of  the  covenantee,  his  grandson  and  one  who 
might  be  his  heir.  But  laying  these  things  aside^  could 
it  now  be  maintained  that  a  covenant  by  the  purchaser 

of 

(a)  Y.  B.  4S  Edw.  5.  fo.  3. 

{b)  Hom^s  case,  Y.  B.  S  Hen,  4*  fo.  6.  b, 
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.1^3^  of  a  mes$uage  within  a  manor  to  exercise  any  trade  then 
f^^^^^  beneficial  to  the  lord  or  his  tenant,  as  continually  lo 
'0.  '  keep  ^hool,  or  continually  to  have  a  blacksmith'^,. or 
^WTv  other  shojv  could  be  sued  upon  by  a  purchaser  of  the 
manor  ?  nay  more,  that  such  covenant  would  run  with 
the  land,  though  made,  as  in  PakenhanCs  case,  by  a 
party  or  corporation  not  a  purchaser  of  the  messuage  ? 
nay,  as  must  be  contended,  in  oixier  to  make  that  case 
applicable  here,  that  the  lord  or  his  vendee  of  the  manor 
could  sue  any  one  who  might  at  any  distance  of  time 
becpme^  by  purchase  from  the  covenantor,  owner  of  the 
messuage,  for  not  exercising  therein  the  stipulated  trade? 
In  a  word,  will  the  law  recognise  the  devoting  a  house 
to  this  or  that  trade,  and  impressing  upon  it,  into  whose 
hands  soever  it  may  come,  the  obligation  to  carry  on 
the  trade  for  the  benefit  of  the  manor  or  of  the  other 
property  of  the  party  covenantee,  to  whom  the  house 
originally  belonged?  The  law  cannot  do  so,  without 
sanctioning  the  creation  of  a  new  species  of  tenure  by 
means  of  such  covenants. 

Uxbridge  v.  Stavdand  {a)  arose  upon  a  covenant  in  a 
lease;  but  the  opinion  of  Lord  Hardwicke  is  merely  aa 
obiter  dictunij  the  covenant  on  which  he  decided  being 
held  not  to  run  with  the  land.  It  is  not  only  obiUr^ 
but  the  opinion  is  faintly  stated: — '^  Had  it  been 
covenanted,"  said  his  Lordship,  ^^  to  grind  all  the  com 
they  should  spend  ground,  it  might  relate  to  the  pre* 
mises,  and,  running  with  the  land,  bind  the  assignees.'' 
But  he  afterwards  added,  that  setting  all  this  aside,  and 
supposing  the  assigns  to  be  bound,  they  were  not  there 
shewn  to  be  assigns."  Even,  therefore,  in  the  case  of 
such  a  covenant  as  he  supposes  occurring  in  a  lease,  and 
upon  a  question  with  the  reversioner,  this  is  but  a  slight 
authority. 

I  shall 
(a)  1  Vet.  sen.  SS. 
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I  shall  mention  Vtftyan  v.  Arthur  {a)  next,  because  it 
relates  to  a  similar  covenanty  and  must,  I  think,  be 
allowed  to  go  further  than  any  other  case  of  the  kind. 
That  was  an  action  of  covenant,  by  the  devisee  of  the 
lessor,  against  the  personal  representative  of  the  lessee, 
upon  a  lease  containing,  in  the  reddendum^  a  reserv- 
ation of  suit  to  the  lessor's  mill,  by  grinding  there  all  the 
com  grown  upon  the  land  demised,  which  mill  the 
lessor  had  devised  to  the  plaintiff  along  with  the 
reversion  of  the  land  demised.  The  Court  decided  that 
the  action  lay,  upon  the  ground  that  both  the  mill  and 
the  reversion  were  in  the  ownership  of  the  assignee  of 
the  covenantee.  Mr.  Justice  Bayley  expressly  says 
that  bis  judgment  is  founded  entirely  upon  this  unity  of 
title;  and  Mr.  Justice  Hdroyd  adopts  nearly  the  same 
view,  regarding  the  thing  to  be  done  as  a  rent  service  to 
the  lessor  by  the  tenant.  It  is  difficult  to  reconcile  this 
decision  with  Spencer*s  case,  and  the  others,  which  hold 
that  the  thing  to  be  done  must  be  on  the  demised 
premises;  and  it  is  equally  difficult  to  avoid  a  suspi- 
cion that  the  peculiar  nature  of  the  thing  in  question,  -^ 
grinding  at  a  mill  of  the  lessor,  — >  had  some  influence 
upon  the  Court  in  supporting  the  covenant  as  real. 
The  familiar  idea  of  a  lord's  mill,  and  of  the  mill 
service  due  from  the  soke,  not  unnaturally  mixes  itself 
with  the  consideration  of  such  cases,  and  leads  one  to 
forget,  for  the  moment,  the  origin  of  that  service  in  the 
feudal  relation  of  the  lord  of  the  mill  and  the  manor 
and  the  tenants  of  the  manor.  Accordingly,  the  Court 
speaks  of  **  rent  service,"  and  says  that  this  was  in  the 
nature  of  such  a  render.  Perhaps  cases  might  be  put^ 
in  which  a  covenant  to  the  lessee  would  not  have  been 
so  certainly  held  real.  Suppose  it  had  been  to  carry 
all  the  cattle  or  poultry  raised  on  the  farm  to  market 

where 
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where  the  lessor  had  pickage  and  stallage^  or  to  part^Bse 
all  cloth  used  upon  it  at  the  lessor*s  shop.  It  ia  not 
necessary,  for  supporting  the  view  I  take  of  the  case  at 
haVy  to  determine  whether,  in  a  lease^  such  oovenailta 
would  have  been  collateral;  but  it  would  probably 
have  been  found  more  difficult  to  hold  them  real*  as 
being  in  the  nature  of  rent  service,  than  where  tha 
obligation  referred  to  grinding  at  the  landlord's  mill* 

Sampson  v.  Easterly  (a)  went  upon  the  assumption 
that  the  lessor  had  a  right  to  erect  buildings  on  the 
waste,  and  that,  when  erected,  they  became  his.  The 
Court,  therefore,  held  the  lessee's  covenant  (or  rather 
implied  covenant,  for  there  was  none  per  directum)  to 
build  on  the  waste,  as  running  with  the  mineral  demised^ 
because  such  building  was  wholly  connected  with  the 
mines,  and  tended  to  their  support,  the  buildmg  he  was 
bound  to  raise  being  a  smelting  house. 

In  Tatem  v.  Chaplin  (i),  a  covenant  to  reside  in  the 
demised  premises  during  the  term,  was  held  to  bind  the 
assignees,  though  not  named,  on  the  authority  of  the 
first  and  sixth  resolutions  in  Spencer's  case,  beings  it 
was  said,  quodammodo  annexed  and  appurtenant  to  the 
thing  demised,  and  plainly  tending  to  support  it.  Sup- 
pose there  had  been  no  demise  and  no  privity  by  the 
reversion,  could  a  covenant  to  reside  in  a  given  mes- 
sua<re  bind  assignees  of  a  purchaser,  and  be  sued  upon 
by  the  seller  of  the  messuage?  In  other  words,  can  a 
man,  by  a  covenant  with  a  seller  of  a  bouse,  bind  all 
who  may  ever  live  in  that  house  afler  he  shall  have  sold 
it,  and  his  vendees  sold  it  over  and  over  again,  to  reside 
constantly  in  it?  The  question  answers  itself;  but  it 
also  marks  tlie  distinction  between  such  cases  and  the 
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one  at  bar.  The  like  observation  arises  upon  Jourdain 
¥•  Wilson  (a),  which  was  a  covenant  to  supply  the  house 
demised  with  water  at  a  given  rate ;  and  upon  Vernon  V. 
Smith  (If),  where  an  act  of  parliament  had,  as  it  were,  con* 
nected  the  covenant  to  insure  with  the  reversion^  by  di- 
recting the  money  received  from  the  office  to  be  bestowed 
on  the  demised  premises ;  and  upon  Balfy  v.  WelU  {c)^ 
which  was  on  a  covenant  by  the  lessee  of  tithes  not  to  let 
the  farmers  of  the  parish  have  any  of  their  tithes  without 
leave  of  the  lessor,  who  was  the  parson,  the  Court  held 
this  to  be  a  covenant  to  compel  whoever  had  the  per- 
ception of  tithe  to  take  in  kind,  for  the  puqiose  of 
excluding  circumstances  that  might  be  made  the  ground 
of  setting  up  moduses;  they  considered  such  a  covenant 
as  duly  prescribing  a  niode  of  managing  or  occupying 
the  thing  demised,  likened  it  to  ah  obligation  to  spend 
the  muck  on  the  land,  and  regarded  it  as  clearly 
tending  to  support  the  estate ;  but  they  added  what  is 
very  material  for  our  present  purpose, — "  Here  is  a 
reversion  in  the  lessor,  and  a  privity  between  him  and 
the  assignee." 
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In  the  same  spirit,  Lord  Kenyoti^  when  delivering  the 
judgment  of  the  Court  on  the  much  contested  and  well 
considered  case  of  Webb  v.  Russell  (r/),  distinctly  said, 
^*  It  is  not  sufficient  that  a  covenant  is  concerning  the 
land,  but,  in  order  to  make  it  run  with  the  land,  there 
must  be  a  privity  of  estate  between  the  covenanting 
parties."  Whether  he  would  have  held  the  privity  to 
be  sufficient,  which  existed  in  Vyxyan  v.  Arthur^  by  the 
unity  of  title  in  the  lessor's  assignee  to  the  premises  de- 
mised, and  to  the  mill  where  the  thing  was  to  be  done,  it  is 
not  necessary  here  to  inquire.  At  least,  it  may  be  said 
that  there  was,  in  that  case,  the  privity  of  the  reversion. 

Nor 
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Nof  4s  it,  perhaps,  very  easy  to  reconfcile  the  pWn- 
ciple  of  the  latter  case  with  TTie  Mayor  of  Congletdn  v. 
Ptiitison  {a\  where  the  thing  to  be  done  was  upon  the 
dtfiibfe^d  premises,  although  the  interest  to  which  that 
thing  related  was  not  immediately  and  directly  in  the 
lessors.  Bat  it  is  of  more  importance  to  observe,  that 
the  present  question  cannot  be  determined  hi  filvoar  of 
the  covenant  binding  the  assignee,  if  that  case  of  2^e 
Mai/or  of  Congletoti  v.  Pattison  is  law,  which  never  has 
been  doubted. 


This  will  appear  still  more  plainly  on  reference  to  CW- 
Kson  V.  Lettsom  (5),  decided  in  the  Common  Pleas  upon 
the  authority  of  that  case.  The  covenant  there  was  by 
the  lessor  owner  of  lands  near  the  premises  demised, 
for  himself,  his  heirs  and  assigns,  to  give  the  lessee,  his 
executors,  administrators,  or  assigns,  the  preemption  of 
that  neighbouring  land  not  demised.  The  lessor  sold 
both  the  one  parcel  and  the  other,  and  it  was  held  no 
breach  of  the  covenant;  in  the  course  of  the  argu- 
ment, the  counsel  for  the  plaintiff  abandoned  the 
ground  that  the  covenant  ran  with  the  premises  demised, 
admitting,  upon  the  authority  of  T/ie  Mayor  ofCtmgleton 
v.  Pattison^  that  it  was  collateral, — a  proposition  to 
which  the  Court  assented.  So,  if  the  case  had  been 
reversed,  and  the  lessee  had  covenanted  to  give  pre- 
emption of  other  land  to  the  lessor,  it  follows,  that  the 
assignee  of  the  lessee,  though  also  owner  of  that  other 
land,  would  not  have  been  bound  by  the  covenant. 


In  deciding  Bally  v.  Wells^  the  Court  appears  to 
have  felt  the  force  of  Pwfra^s  case  (r) ;  and  they 
avoided  it,  by  shewing  that  the  covenant  supported  the 

thing 


(a)  \0  East ^IZO, 
{b)  6  Taunt.  234. 


(c)  Godb.\%0.  AJoore, 245. 


CASES  IN  CHANCERY.  545 

thing  (lemised,  and  concerned  the  mode  of  occupying  it.        \99,\» 
It  is  plain,  from  the  manner  in  which  the  Chief  Ju3tice     ^^^^^ 
alludes  to  that  case,  that  he  would  have  found  it  maoh  p^ 

more  difficult  to  evade  its  force,  bad  be  been,  decidjbgig,  ^AV^x* 
OS  the  Court  was  called  upon  to  decide  in  Vyvyan  T» 
Aiihur^  tliat  a  covenant  to  do  something,  on  the  premiise/i 
not  demised,  with  the  produce  of  the  demised  premises 
bound  the  assignee  of  the  lessee^  or  could  be  sued  upon 
by  the  devisee  of  the  lessor. 

I  have  said  nothing  of  the  case  of  The  British  Mu^ 
sewn  (a),  because  the  point  analogous  to  the  present  was 
not  there  determined.  Having  been  furnished  with  the 
notes  of  what  passed  upon  the  appeal  motion  in  that 
case,  I  find  that  Lord  Eldon  cafefully  guarded  against 
being  supposed  to  give  any  opinion  on  the  question 
whether  the  covenant  ran  with  the  land.  The  decision 
turned  upon  another  view  of  the  case,  which  prevented 
the  question  from  going  to  a  court  of  law,  as  the  Vice- 
Chancellor  had  directed ;  but  I  have  reason  to  believe 
that,  upon  the  question  whether  the  covenant  ran  with 
the  land,  the  opinion  o^  at  least,  some  of  the  common 
law  judges  was  in  the  negative. 

It  is  unnecessary  to  go  into  the  discussion  of  the 
covenant  in  brewers'  leases,  to  take  beer  only  at  the 
lessor's  brewery.  I  am  not  aware  of  any  decision 
having  ever  authorised  the  position,  that  such  a  covenant 
binds  the  assigns  of  the  lessee.  Lord  Kenyon^  having 
occasion  to  mention  the  subject  at  Nisi  Prius  in  Hartley 
V.  Pehall{b),  said  it  was  a  question  of  some  nicety, 
but  he  was  not  called  upon  to  decide  it.     In  Doe  t. 

Eeid 
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id{a)t  the  learned  Judges,  as  far  as  tbey  handl^tthe 
questiont  seem  to  think  that  such  covenants  do  not  r«n 
with  the  land.  Lord  TenUrden  apparently  gaiircis 
bvBself  against  being  supposed  to  hold  that  thej  do ; 
and  Mr.  Justice  Bayleyj  upon  the  question,  whetb^  4be 
covenant  did  or  did  not  run  with  the  land,  exppesijly 
says,  *^  I  think  it  would  be  very  difficult  to  shew  that 
The  Mayor  of  Congleton  v.  Pattison  does  not  govern 
this  case."  As  the  law  at  present  stands,  I  have  no 
hesitation  in  saying,  that  whoever  would  make  sure  of 
the  benefit  of  such  a  covenant,  must  provide  against 
assignment  without  licence,  which  may  enable  him  to 
renew  the  covenant  with  the  assignee  of  the  lease. 

A  careful  examination  of  the  authorities,  then,  con- 
firms the  view  which  I  set  out  with  taking  of  the 
subject,  upon  principle ;  and  shews  that  there  would  be 
considerable  difficulty  in  holding  such  a  covenant  as  the 
one  in  question  to  run  with  the  land,  even  if  there  existed 
between  the  original  parties  to  it,  the  covenantor  and 
covenantee,  that  privity  wtiich  the  enuring  right  of 
reversion  creates  between  the  lessor  or  his  assigns  and 
the  assigns  of  the  lessee ;  that  the  cases,  taken  altogether 
and  sifted,  are  adverse  to  such  a  covenant  being  real 
and  inherent,  even  in  that  case  of  privity;  but  that, 
where  no  such  privity  can  be  pretended  to  exist,  as  in 
the  present  instance,  the  covenant  is  plainly  collateral^ 
and  binds  not  the  assignees. 

If  such  would  be  its  construction  at  law,  does  the 
notice  which  the  purchaser  had  of  its  existence  alter  the 
case  in  this  Court,  upon  an  application  for  an  in« 
junction;  or  would  it,  upon  the  application,  of  a  co- 
relative  and  co-extensive  nature,  for  a  specific  perform- 
ance? 

(a)  lOB.i  Creu.  8i9. 
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ance?  Certainly  not.  The  knowledge  by  ai^  assignee  1&34p. 
of  an  estate,  that  his  assignor  had  aswmed  to  bind 
Qthers  than  the  law  authorises  him  to  affect  by  his 
contracts  r— had  attempted  to  create  a  real  burthen  upon 
property,  which  is  inconsistent  with  the  nature  of  that 
property,  and  unknown  to  the  principles  of  the  law, 
cannot  bind  such  assignee  by  affecting  his  conscience. 
If  it  did,  then  the  illegality  would  be  of  no  conse- 
quence; and  however  wild  the  attempt  might  be  to 
create  new  kinds  of  holding  and  new  species  of  estate, 
and  however  repugnant  such  devices  might  be  to  the 
rules  of  law,  they  would  prove  perfectly  success&l  in 
the  result,  because  equity  would  enable  their  authors  to 
prevail ;  nay,  not  only  to  compass  their  object,  but  to 
obtt^n  a  great  deal  more  than  they  could  at  law,  were 
their  contrivances  ever  so  accordant  with  strict  legal 
principle.  This  Court  would  be  occupied  in  compelling 
persons  by  way  of  injunction  and  decree,  to  perform 
covenants  which  the  law  repudiated,  and  for  the  breach 
of  which  no  damages  could  ever  be  recovered. 

A  case  like  this  bears  no  analogy  to  the  ordinary 
Cftse  of  a  purchase  with  notice  of  a  prior  agreement  by 
the  vendor  to  sell  the  premises  to  another.  Such  a 
purchaser  has  done  an  unconscientious  act,  or  at  least 
made  himself  accessory  to  the  unconscientious  act  of  his 
vendor  in  selling  another  man's  property,  and  therefore 
his  bargain  cannot  protect  him  against  the  prior  claim : 
but  that  of  which  he  there  had  notice  was  the  legal  and 
valid  act  of  the  vendor;  whereas  that  of  which  the  as- 
signees here  had  notice,  was  their  assignor's  covenant 
affecting  to  bind  the  Jand,  on  which,  by  law,  it  could 
not  operate.  Observe  how  this  would  apply  to  all 
assignments  of  leaseholds.  Every  assignee  of  a  lease 
has  notice  of  the  lessor's  covenants ;  consequently  no 
covenant,  how  absurd  soevery  could  be  made  by  a  lessee^ 

that 
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that  would  not  of  necessity  run  with  the  Isnd  ui\^i|i)|i 
into  whose  hands  soever  the  land  might  comei.  4Wl 
all  the  decisions  that  have  been  made  by  the  Coviti 
with  respect  to  such  covenants  being  collateral  ok  jft 
gross,  would  be  of  no  avail,  because,  thoagh  oo.jdaio* 
ages  could  be  recovered  for  the  breach  of  themi  yetlh 
performance  of  them  could  be  enforced  iigainst  jmtij 
assignee  of  the  term,  as  a  party  necessarily  fixed  widi 
notice.  So  a  person  who  had  conveyed  limd,  and  fob- 
jected  it  to  covenants  in  the  hands  of  his  vendee^  coold 
at  once  make  sure  of  those  burthens  foUowiag  it  ola 
the  hands  of  all  holders  to  whom  it  might  pass,  bf 
taking  the  precaution  of  notifying  the  covenants  in  soM 
effectual  though  easy  manner,  as  by  publication  k 
some  place  near  tlie  premises,  where  the  purcbacer 
must  needs  observe  the  announcement  This  Coart  wiB 
never  interfere,  by  way  of  injunction,  or  in  any  ptfacr 
more  direct  manner,  to  enforce  such  covenants^  wha 
satisfied  that  they  could  receive  no  support  or  counti- 
nance  at  law. 

It  is  clear,  therefore,  that  the  case  for  this  injnnetioa 
fails  upon  these  grounds,  either  of  which  is  sufficient  Id 
support  the  decision :  first,  that  the  agreement  was  ii 
violation  of  the  provisions  and  policy  of  the  local  act; 
and,  secondly,  that  the  covenant  on  which  the  relief  ii 
claimed  is  not  binding  on  the  assignees.  The  injuncdott 
must,  therefore,  be  dissolved. 


March  12. 18.  Subsequently  to  the  making  of  the  order  by  which  tfce 
^»r"Vw  ^  injunction  was  dissolved,  an  application  was  made  Co 
having  been     the  Vice-Chancellor,  on  behalf  of  liichard  S.  Harford^ 

made  co-  « i^ 

Plaintiffs  in  «'®** 

the  bill  with- 
out their  privity  or  consent,  on  their  application  an  order  was  made,  with  costs^ 
that  their  names  should  be  struck  out  as  Plaintiffs. 
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Jeikn  Harjbriy  and  William  W.  Davis^  three  6f  the 
shareholders  in  the  Treoil  Railroad  Company,  wh'd  weffe 
namied  as  co-plaintififs   in  the  suit,    that  their  liiaroes  Pf,,h 

might  be  struok  out  of  the  bill  as  plaintiffs,  mi)x  cosis         ^^"st. 
to  be  paid  by  the  other  plaintiffs  or  their  solicitors.    TRs 
Honor  having  refused  the  application,  the  motion  was  now 
renewed,  by  way  of  appeal,  before  the  Lord  Chancellor. 

From  the  affidavits  filed  upon  the  motion,  it  appeared 
that,  at  the  general  yearly  meeting  of  the  shareholders 
held  in  Maj/  1833,  the  subject  of  protecting  the  in- 
terests of  the  Railroad  Company  against  the  threatened 
encroachments  of  Messrs.  Bailey  came  under  consider- 
ation, and  the  probable  necessity  of  resordng  to  legal 
measures  for  that  purpose  was  a  good  deal  discussed; 
but  neither  on  that  occasion,  nor  afterwards,  was  the 
institution  of  any  such  measures  actually  authorised; 
and  a  proposal  then  made  that  a  committee  should  be 
appointed,  with  power  to  take  legal  proceedings  against 
persons  infringing  the  rights  of  the  Company  was  aban- 
doned, after  having  been  opposed  by  a  person  who  was 
present  as  the  agent  and  proxy  of  Messrs.  Harford  and 
DaviSf  and  who  expressly  protested  that,  before  any  such 
proceedings  should  be  determined  on,  a  special  meeting 
ought  to  be  called.  It  further  appeared,  that  Messrs. 
Harford  and  Tkeois  had  a  similar  interest  with  Messrs. 
Bailey  in  refusing  to  comply  with  the  covenants  con- 
tained in  the  deed  of  1 795,  and  that  this  interest  was  well 
known  to  the  persons  present  at  the  general  meeting. 

Mr.  Pepyz^  Mr.  Knight^  and  Mr.  Jacob  supported  the 
motion. 

Sir  Edward  Sttgden  and  Mr.  LyTich  opposed  it. 


Vol-  IL  O  o  The 
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|^3f.  The  Lord  Chancellor  said,  that,  iDasmucb  as  the 

Plaintiffs  stood  in  the  relation  of  partners  to  eadi  otbcTi 


o.  less  evidence  certainly  would  suffice  to  fix  the  paitiM 

^^^*      ipakif)g    the    application,    with    having    retained  tke 

solicitors,  or  with  having  authorised  the 
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of  the  suit,  than  would  have  been  required  had  they  bM 
strangers.  The  general  presumption,  however,  whick 
would  arise  in  the  ordinary  case  of  partners,  and  would 
render  slighter  evidence  sufficient,  was  here  repelled  bf 
the  circumstance,  that,  with  reference  to  the  satgeet* 
matter  of  tlie  suit,  Messrs.  Harford  and  Davis  stood  in  • 
peculiai*  situation,  which  rendered  it  in  the  highest  dcgitt 
unlikely  that  they  should  desire  the  success  of  tbctt 
proceedings;  for,  besides  their  interest  as  hcdden  d 
shares  in  the  railroad,  they  had  works  of  their  ow% 
which  gave  them  the  same  interest  with  the  Defisodaatt 
in  resisting  the  Company's  claims.  That  no  genenl 
authority  existed  in  one  partner  to  bind  his  co-partiND 
by  retaining  an  attorney,  or  commencing  a  suit  or  an  a^ 
don,  was  clear.  It  had  not  been  maintained  that  then 
was  any  case  against  the  three  individuals  now  moviigp 
unless  the  circumstances  should  be  deemed  suffidttt 
to  prove  a  special  authority ;  and  it  would  be  strugB 
indeed,  if  a  Chancery  suit,  or  an  action  at  law,  wcfs 
held  to  form  part  of  the  ordinary  course  of  the  part- 
nership business,  (with  respect  to  which  alone  paitnfll 
could  bind  each  other  by  their  acts,)  when,  unless  in  the 
particular  and  excepted  case  of  proceedings  in  bank- 
ruptcy, and  that  only  by  deference  to  long  established 
usage,  {Ex  parte  Mitchell  (a),)  one  partner  was  unable  tt) 
bind  anotHer  by  executing  a  power  of  attorney,  or  by  a 
submission  of  disputed  claims  to  arbitration.  The 
judgment  below  had  not  been  rested  upon  any  such 
grounds ;  nor  did  any  case  in  any  court,  certainly  not 

Hdm 

(a)  X4  Ve9.S91. 
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Holkirh  y.  HolJcirk  {a\  give  the  least  countenance  to  so     ^  1884> 
extraordinary  a  doctrine.     But  his  Honor,  regarding 
the  peculiar  circumstances  in  this  case,   had  thought 
there  was  enough  to  shew  an  authority  given  by  Messrs. 
Harford  and  Davis.    In  that  conclusion  bis  Lordship 
could  not  concur ;  for,  after  a  careful  and  attentive  re- 
view pf  all  the  facts  of  the  case,  no  doubt  remained  on 
his  mind,  that  the  names  of  these  three  persons  were  used 
without  due  authority — indeed,  contrary  to  their  known 
desire — by  those  who  were  well  assured  that,  had  they 
asked  for  any  such  autliority,  it  would  certainly  have  been 
refused,  and  who^  for  that  reason,  abstained  from  making 
the  request     Such  proceedings  were  to  be  regarded 
with  much  displeasure.     They  were  extremely  improper 
towards  the  individuals,  and   they  were  highly  unbe- 
coming towards  the  Court.     Cases  might  be  put,  in 
which,  by  such  unauthorised  and  unjustifiable  conduct, 
both  the  parties  whose  names  were  used,  and  the  Courts 
whose  process  was  abused,  might  find  themselves  placed 
in  a  situation  of  considerable  embarrassment,  and  from 
which,  according  to  any  known  course  of  procedure,  it 
would  be  extremely  difficult  satisfactorily  to    escape* 
The  order  of  the  Vice-Chancellor  must,  therefore,  be 
discharged ;  and  an  order  made,  according  to  the  terms 
of  the  motion,  for  striking  out  the  names  of  Messrs^ 
Harford  and  Mr.  Davis  as  Plaintiffi  in  the  suit. 

(a)  4  Mad.  SO. 
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^jSlt?'     t^i^DUKEof  BEDFORD  v.   The  TRUSTEES 
-5?1  J^  of  the  BRITISH  M  USEUM.» 

Where  land  is  "DY  a  settlement  made  in  the  year  1669,  on  the 
fec^by  deed  "^  marriage  of  the  Lady  Bachel  Vaughan  witli  the 
of  feoffment,    Honourable  William  Russell^  afterwards  Lord  Busself, 

subject  to 

a  perpetual      a  messuage  called  Southampton  House,  and  the  appui^ 

SS"5iefe"^  tenances,  together  with  some  fields  adjoining,  situate  ot 

offee  cove^  Bloomsitoy  in  the  parish  of  St»  Giles,  in  the  county  of 

himself' his  Middlesex,  and  then  the  property  of  Lady  JL  Vayghanf 

heirs  and  were  conveyed  to  trustees,  upon  such  trusts  as  she  alone 

the  feoffor,       sbould^  in  manner  therein  mentioned,  appoint* 

the  owner  of 

adjoining 

lands,  his  -    By  indenture  of  feoffment  of  the  19th  of  June  167S§ 

\on,*adm\n\i  "^®  between  the  Honourable  fVilliam  Eussell  and  Lady 

trators,  and  Sachd  Vaughan,  his  wife,  of  the  first  part,  the  trustees 

use  the  luid  ^^  ^^  settlement  of  the  second  part,  and  the  Right 

in  a  particular  Honourable  Ralph  Montagu  of  the  third  part,  it  was 
manner,  with        ,  ,,.  .i.  n  ,•  .. 

a  view  to  the    Witnessed,  that  m  consideration  of  2600/.  to  the  saia 

more  ample  jvmiam  BiisseU  and  his  wife  paid  by  the  said  Ralph 
enjoyment  by  f  ^  jr 

the  feoffor  of    Montagu,  and  of  the  covenants  thereinafter  mentioned^ 

ing  lanis^'and  ^^  ^^  P^^^  ^^  ^  performed,  and  of  5s.  paid  to  the 
the  subsequent  trustee^  (which  sums  were  acknowledged  to  have  beea 
feoffor,  or  of    received  for  the  absolute  purchase  of  the  piece  of  ground 

those  claim-  tliereinafter  mentioned),  they  the  said  William  Russell 
ing  under  him,        ,      .        .  f^        j 

have  so  al-  and  bis  wife,  and  by  their  direction  and  appointment 
tered  the  cha-  ^ 

raeter  and  "** 

5bead"oi"nhf         *  The  repoftefB  are  indebted  for  the  statement  of  thin  case  lo 
lands  thatl"^     the  kindness  of  Mr.  ^acoA. 
with  reference 

to  the  land  conveyed,  the  restriction  in  the  covenant  ceases  to  be  applicable  accord- 
ing to  the  intent  and  spim  of  the  contract,  a  court  of  equity  will  not  interpose  to 
enforce  the  covenant,  but  will  leave  the  parties  to  law. 

Whether  upon  «6cfc  a  tiovemint  there  could  l)e  any  remedy  at  law  ogaikist  the 
assigns  of  the  coyepantor,  qvL<isr€* 
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the  trustees,  granted,  bargained,  sold,  aliened,  released,  1^^^* 

enfeoffed,  and  confirmed  unto  the  said  Ralph  Montagu^  Thi'lJiiPriTf' 

his  heirs  and  assigns,  a  piece  of  land  lying  in  a  field  Bxdfoad 

called  Baber^s  Fields  in  5^.  Giles's^  containing  seven  acres  j^^  TSajsteeg 

and '  twenty-five  perches,  describe  in  a  map  Ahbeted,  ofthe.Ba^TUH 

...  -  .  .  HuKum* 

and  abutting  eastward  m  part  upon  the  messuages 

lately  erected  by  Maty  Hudson,  and  in  other  part  upon 
other  part  of  Saber's  Field,  northwards  on  Babet's  '-^Idp 
aforesaid,  westward  in  part  upon  the  messuage  then  in 
the  occupation  of  John  Morris,  and  in  other  part  np&n 
Saber's  Field  aforesaid,  southward  upon  Greai  Russell 
Street  in  Bloomsbury  aforesaid ;  and  also  the  wad  encom- 
passing the  said  parcel  of  ground ;  and  also  five  feet  and 
four  inches  of  ground  in  breadth,  extending  the  whdfe 
front  of  the  said  ground  abutting  upon  Chreat  Bstisdl 
Street,  and  lying  without  the  south  wall,  to  be  pallisaded, 
and  as  a  security  for  the  said  wall ;  and  also  a  way  and 
free  passage  for  foot,  horses,  coaches,  carts,  and  all 
manner  of  carriages  in,  by,  through,  and  over  the 
grounds  of  the  said  William  Russell  and  Lady  Rachd 
Vctughan,  then  used,  or  which  thereafter  should  or 
might  be  used,  in  lieu  of  those  that  were  then  used  for 
or  as  streets  in  the  said  parish  unto  the  said  piiece  of 
ground,  or  any  part  thereof,  in  case  there  should  be  aAy 
alteration  thereof,  and  other  ways  belonging  to  the  siiid 
premises,  or  then  used  with  the  same;  and  also  free 
liberty  and  authority  to  make  or  open  two  doors  or 
passages  out  of  and  through  the  wall  on  the  north  part 
of  the  premises,  and  to  continue  the  same;  and  also  full 
power  and  free  liberty  to  make  all  such  sewers,  water- 
courses, sinks,  gutters,  drains,  sewers,  conveyances  for 
bringing  in  of  water,  and  other  easements  as  should 
be  fit  or  necessary  for  the  accommodation  •  of  the 
messuages  and  outbuildings  intended  to  be  built  upon 
the  said  piece  of  land,  under  ground^  and  southwards 
unto  the  said  places  then  used  for  streets^  and  unto  and 
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18fli«       into  the  common  sewer  belonging  to  the  buildings  in 

-ZJ^^JT''^-.  Eloomthwry^  commonly  called  Southampton  BwldingSj 

BtDfoiD      and  to  continue  the  same^  closing  up  the  ground  and 

TfaeTVuciMs  '"^'^'"g  "P  ^^^  pavements  that  should  be  broken  for 

oftheBatntH  doing  the  same;  to  hold  the  same  to  the  use  of  the  said 

mmmm.      jg^pj^  Montagu^  and  hb  heirs  and  assigns  for   ever, 

subject  to  a  rent  of  Sh  per  annum  to  Lady  R.  Vat^tum^ 

her  heirs  and  assigns,  which  he  covenanted  to  pay,  and 

for  the  recovery  of  which  a  power  of  distress  was  g^iven. 

The  deed  then  contained  a  covenant  to  levy  a  fine,  and 

covenants  for  title. 

In  consideration  of  the  premises,  Ralph  Montagu  then 
covenanted  with  Lady  R.  Vavghan^  her  heirs,  executors, 
administrators,  and  assigns,  that  in  case  he,  his  heirs  or 
assigns,  should  erect  any  building  upon  the  said  ground, 
or  any  part  thereof,  he  or  they  should  erect  and  new- 
build  upon  the  said  piece  of  ground  one  fair  and  large 
messuage  and  dwelling-house,  fit  for  him  and  his  family 
to  inhabit,  composed  of  an  uniform  building,  together 
with  nil  convenient  stables,  coach-houses,  and  other  out- 
offices  suitable  to  the  said  mansion  or  dwelling-house; 
and  further  should  also  keep  fenced  in  with  a  brick  wall 
the  residue  of  the  said  piece  of  ground,  and  should 
make  thereout  a  convenient  court  yard,  and  on  the  back 
part  thereof  should  leave  space  sufficient  for  convenient 
gardens  and  walks,  and  should  not  make  any  public  or 
other  way  out  of  the  said  piece  of  ground   unto    the 
fields   lying   northwards  of  the  same,   save  only  two 
doors  out  of  the  said  garden  to  be  made  for  the  accom- 
modation of  the  inhabitants  in  the  said  chief  mansion- 
house  for  walking  into  and  taking  the  air  in  the  said 
fields,  nor  should  erect  any  public  brewhouse  on  the 
said  piece  of  ground,  nor  make  any  buildings  on  the 
said  ground,  save  only  convenient  offices  for  the  said 
chief  messniga^  and  ornaments  and  conveniences  lor  the 

said 
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said  garden^  the  walls  of  those  to  be  of  brick  or  stone^  1 899. 
and  not  of  timber;  and  further  should  pave,  and  mak?,  Jk^fRTof 
repair,  and  amend  the  pavement  from  the  outward  wall  BiDiioaii 
of  the  said  messuage  to  the  middle  of  the  street  there^  Tbu  lymoiw 
and  should  fix  posts  and  pales  in  the  street  next  to  the  ^^Mmhh 
said  wall,  to  range  even  with  the  rest  of  tl)e  street;  and 
abould  not  make  any  watercourse,  drain,  or  sewer  out  ' 
of  the  said  piece  of  ground  backwards  northward  unto 
the  said  field,  nor  erect  any  building  on  the  outermost 
wall  of  the  said  ground  next  to  the  said  field.  He 
further  covenanted  with  Lady  S.  Vaughan^  her  heirs 
and  assigns,  that  if  he,  his  heirs  or  assigns,  or  any  of 
them,  should  at  any  time  thereafter  erect  any  buildings, 
of  what  nature  soever,  on  the  north  end  of  the  said 
piece  of  ground,  and  which  should  extend  northward 
beyond  the  range  and  building  of  Southampton  Hoiae^ 
situate  near  thereunto,  other  than  one  or  more  summer 
bouse  or  houses,  banqueting  house  or  houses,  for  the 
accommodation  of  the  garden  to  be  made  in  the  said 
ground,  or  what  should  be  for  the  enlargement  of  the 
great  mansion-house,  or  should  roake^  or  cause  or 
permit  to  be  made,  any  watercourse,  drain,  or  sewer 
out  of  the  said  ground,  into  the  said  fields  backwards 
northward,  or  should  build  or  make  any  public  brew- 
house  upon  the  said  piece  of  ground,  then  he^  his  heirs 
and  assigns,  should  forfeit  and  pay  to  the  said  Lady 
22.  Vaughan,  her  heirs  and  assigns,  SL  per  day  so  long 
as  the  said  building  or  brewhouse^  watercourse,  drain, 
or  sewer,  should  continue,  and  until  the  said  building  or 
brewhouse  should  be  taken  down,  and  such  watercourse, 
drain,  or  sewer  should  be  stopped  up,  and  the  ground 
made  in  the  same  plight  as  it  was  in  before  the  making 
such  watercourse,  drain,  or  sewer.  The  deed  then 
contained  a  power  of  distress  for  recovering  this  rent, 
and,  lastly,  a  covenant  on  the  part  of  William  Bussell 
and  Lady  12.  VoMigharij  that  they,  or  the  heirs  or  assigns 
of  the  latter,  should  not  make  any  draiU)  watercourse, 

Oo  4  standing 
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IftM.      standing  ditch,  or  sewer  vritbin  500  feet  northward  if 

trbaifitthBttf  ^^    ^^^^    which    encompassed    the    ground  thcrdiy 
(BphudhI)     granted,  which  should  be  any  annoyance  or  be  oflEsnsiie 

TkfiJtonmiit  ^  ^  ^^^  JBalph  ManiagUf  his  heirs  or  assigns^  ownen 
pilMivitim  of  the  said  ground. 

By  indentures  dated  in  1682,  new  trustees  were  ap- 
pointed of  the  settlement  of  1669 ;  and  in  the  year  1681^ 
WilUam  Lord  Bussell  being  dead,  the  trustees  reconfcyed 
the  legal  estate  to  Lady  E*  Vaughan^  then  Lady  'BmoSL 

In  pursuance  of  the  covenants,  a  mansion^^houae^  witk 
offices,  was  built  by  Mxmtagu  upon  the  ground  eonvq^ad 
to  him ;  and  that  mansion-house  having  been  destrojid 
by  fire,  another  was  subsequently  erected  on  the  sama-iitb 
Soon  after  the  establishment  of  the  British  Mmeum  under 
the  authority  of  an  act  of  parliament  passed  in  the  26th 
year  of  the  reign  of  his  Majesty  George  II.,  this  home 
and  premises,  known  by  the  name  of  Montagu  Hmm^ 
were  purchased,  and  were  vested  in  trustees  for  tlie 
purposes  of  that  institution. 

The  estates  of  Lady  Russell  in  Bloomdnay  had  beooiae 
vested  in  the  Plaintiff  in  fee,  subject  to  leases  of  scttft 
parts  of  them;  and  houses  bad  been  erected  and  stteiCs 
formed  on  the  north,  east,  and  west  sides,  adjacent  to 
the  Museum,  and  some  of  them  overlooking  the  gardens. 
The  yearly  rent  of  51.  was  paid  to  the  Plaintifl^  who 
claimed  under  Lady  Bussellf  not  by  descent,  but  as  t 
purchaser.  The  mansion-house,  originally  called  Souih^ 
ampton  House,  and  afterwards  Bedford  House,  stood  ibr- 
merly  on  the  north  side  of  Bloomsbwy  Square  i  it  wtf 
pulled  down  in  the  year  1800,  to  make  way  for  stieetl 
and  buildings  which  were  erected  on  its  site. 

The  bill  was  filed  for  the  purpose  of  obtaining  sa 
injunction  to  restrain  the  Defendants,  the  trustees  of  the 
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British  Museum f  from  proceeding  to  raise  in  the  gardens       1622. 
certain  additional  buildings  which  they  had  it  then  in     *  ' -j  . 
contemplation  to  erect.     The  intended  additions  were      Bbdpmu> 
designed  for  the   reception  of  the  statues  and  other  •ph^'ivustMi 
monuments  of  ancient  art  brought  from  Greece  by  the  oftheBftmH 
Earl  of  Elgin.     They  were  to  consist  of  a  wing  sixty 
feet  in  height,  joining  the  principal  building  at  the 
eastern  extremity,  and  extending  from  it  into  the  garden 
northwards  to  the  distance  of  two  hundred  and  ninety 
feet     On  the  western  side  a  similar  wing  had  been  built 
about  the  year  1805,  extending  northwards  about  one 
hundred  and  forty  feet ;  it  was  designed  to  lengthen  the 
latter,  so  as  to  correspond  with  that  to  be  built  on  the 
east.    These  wings,  if  erected,  would  extend  northward 
considerably  beyond  what  had  been  the  line  of  the  range 
and  building  oi  Souihamjdan  House* 

A  motion  was  made  for  an  injunction  before  the  Vice- 
Cbancellor,  Sir  J.  Leachj  who  ordered  a  case  to  be  stated 
for  the  opinion  of  a  court  of  law  upon  the  question  whether 
the  Plaintiff  could  maintain  an  action  of  covenant  to  re- 
cover damages  in  respect  of  the  erection  of  buildings  to 
the  northward  of  the  line  of  Southampion  House;  directing 
that  it  should  be  stated  in  the  case  that  the  covenant  in 
the  deed  of  1675  was  made  with  the  trustees,  and  the 
rent  reserved  to  them,  and  not  to  Lady  TZ.  Vattghan. 

From  this  order  the  Plaintiff  appealed,  and  renewed 
his  motion  for  an  injunction ;  and  as  the  Defendants 
were  equally  dissatisfied  with  the  Vice-Chancellor's  order, 
and  had  intended  also  to  appeal,  it  was  arranged  between 
the  parties  that  the  question  should  be  considered  as  if 
it  were  before  the  Court  upon  cross-motions  of  appeal. 

The  motion  was  heard  by  Lord  Chancellor  Eldottj 
assisted  by  Sir  T.  Plumer^  the  Master  of  the  Rolls. 

Mr. 
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J882«  Mr.  Shadwell,  Mr.  UUledalet  Mr.  Abareramlbtft  and 

liToX'rf  ^'■*  ^*  ^  ^"^^  ^°'  *''®  Plaintiff,  (a) 

Buiroui 

ThAlSvfitflef       When  parties  come  for  ecpii  table  relief  by  iDJuDCtioOp 
of  tk^l^xuH  they  are  not  bound  to  shew  that  the  agreement  or  oo- 
Munmr.      ygpant  on  which  their  claim  is  founded  i»  of  such  • 
nature  that  damages  might  be  recovered  on  it  at  law. 
It  is  unneceaaary,  therefore,  to  consider  whether  the  co« 
Tenant  in  this  deed  is  one  which  runs  with  the  land* 
Whether  that  be  so  or  not,  it  is  clear  that  in  the  cir- 
cumstances of  tliis  particular  case,  no  action  could  be 
maintained  upon  the  covenant  by  the  present  Plaintiff; 
for  at  the  time  when  the  covenant  was  made  with  X«ady 
Rachel  Vaughan^  her  heirs  and  assigns,  she  had  only  aa 
equitable  interest  in  the  property,  the  legal  seisin  being 
in  the  trustees  of  her  marriage  settlement;  although*  if 
that  Lady  were  now  alive,  she  might  in  her  own  person 
enforce  the  covenant  at  law,  according  to  the  doctrine 
laid  down  in  the  case  of  Stokes  v.  BusseU.{b)    But  against 
technical  objections  arising  out  of  a  formal  defect  of  this 
kind,  the  Court,  if  the  justice  of  the  case  required  it» 
would,  relieve,  as  indeed  the  Vice-Chancellor  has  done, 
by  directing  the  covenant  to  be  stated  in  such  a  fbrm 
that  the  defendants  shall  not  be  at  liberty  to  avail  them- 
selves of  any  circumstance  which  might  prevent  the  ques- 
tion from  being  fairly  raised,  and  determined  at  law. 

Assuming,  however,  that  no  action  could  be  main- 
tained against  these  Defendants  upon  the  covenant  even 
as  the  Vice-Chancellor  has  stated  it,  the  question  would 
still  remain,  whether  so  much  of  plain  and  manifest  intent 
and  agreement  is  not  disclosed  upon  the  face  of  the  in- 
strument 

(a)  The  report  of  the  argu-         (b)  3  7.22.678.;  and  see  WM 
ment  and  judgment  is  abstracted      v.  Rtusell,  ibid,  595, 
from   the   short-band  .writer's 
note. 
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strument  that  a  court  of  equity  ought  to  interfere,  not-        16SSa 
withstanding  the  defects  of  the  covenant  in  a  legal  view,    ^^"r  •^ 
A  court  ot  equity,  in  construing  agreements,  looks  to      Befit^fiii 
the  substantial  meaning  of  the  parties,  and  not  merely   -«    -J'l 
to  the  expressions  which  they  have  used.     In  Moms  v*  ofth^  Akri'jsli 
Lessees  of  Lord  Berkeley  {a\  Lord  Hardwiclce^  on  an  *^     ' 

application  to  continue  an  injunction  against  buildings 
says,  **  Whoever  comes  into  this  Court  on  such  a 
right,  must  found  it  either  on  defendant's  building  bo 
as  to  stop  ancient  lights  for  which  he  has  prescription 
(notwithstanding  that  he  must  lay  a  particular  prescript 
tion),  or  else  on  some  agreement,  either  proved  or 
reasonable  presumption  thereof^" — an  observation  which 
admits  that  a  person  may  have  a  seisin  in  land,  subject 
to  an  agreement,  restraining  him  from  so  using  it  as  to 
interfere  with  the  beneficial  enjoyment  of  the  land  of  ano- 
ther person.  The  doctrine  as  to  the  agreement  running 
with  the  land  seems  therefore  to  be  carried  further  here 
than  it  would  be  in  a  court  of  law.  The  cases  of 
Hobson  V.  Trevor  {b\  Cannel  v.  Buckle  (c),  and  Chilliner 
V.  Chilliner  (rf),  are  authorities,  among  many  others,  to 
shew  that,  in  construing  agreements  of  this  description, 
the  Court  regards  the  substance  rather  than  the  form  of 
the  instrument;  and  Lord  Macclesjleld^  in  the  course  of 
his  judgment  in  the  two  former  cases,  states  distinctly 
that  the  proposition  there  contended  for,  that  where  an 
action  for  damages  cannot  be  brought  at  law  on  an  agree- 
ment, no  suit  wi!l  lie  in  equity  for  a  specific  perform- 
ance, is  altogether  unfounded.  The  decision  in  the  case 
of  Martin  v.  Ntitkin  {e\  where  it  was  perfectly  clear  that 
the  agreement,  both  in  its  form  and  substance,  was  of 
such  a  kind  that  no  action  could  be  brought  upon  it  at 
law,  is  a  strong  illustration  of  the  same  principle. 

Upon 

(a)  2  Vet.  sen.  453.  (cQ  2  Vet.  sen.  598. 

{h)  S  P.  Wnu.  191.  le)  S  P.  Wm.  966. 

(c]  IM,  245. 
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1822.  Upon  the  particular  language  and  provisions  of  this 

TliriLkl  f  d^  y^'^^^ot^'^t  and  meaning  of  the  partly  are  <;Iear 

'Sai^i^i»~  and  indisputable.    The  intention  was,  that  a  large  and 

The  "[^luteet  ^An*!^^^"^^  mansion,  fit  for  the  residence  of  a  nobleman^ 

oM^iBhntk  or  gentleman  of  fortune,  and  his  family,  should  be  built 

upon  the  ground^  and  that  the  land  behind  the  mansion 
should  be  kept  as  an  open  garden ;  that  no  brewbouse 
should  be  erected  on  any  part  of  it ;  at  all  events,  no 
building  which  should  extend  beyond  the  line  of  &miM- 
ampton  House  on  the  north,  the  object  being  to  keep  the 
area  behind  Southampton  House  free,  and  to  confine  the 
new  mansion  of  Mr.  Montagu  to  the  south  of  the 
northern  line  of  Southampton  House.  There  is  an 
express  proviso  that  no  building  shall  be  erected  on 
the  land  by  Mr.  Montagu^  his  heirs  and  assigns,  which 
shall  extend  northwards  beyond  the  line  of  Sotfthampton 
House ;  and  a  penalty  of  S/.  per  day  is  imposed  so  long 
as  the  agreement  shall  continue  to  be  broken  in  that 
particular. 

If  these  stipulations  had  been  contained,  not  in  a  deed, 
but  in  a  mere  agreement,  and  the  parties  acting  in 
the  confidence  that  such  agreement  would  not  be 
disturbed  had  severally  performed  their  parts  of  it, 
and  had  observed  its  provisions  for  a  long  period,  this 
Court  would  not  afterwards  permit  it  to  be  infringe  by 
either.  In  h'ke  manner,  if  an  absolute  conveyance  had 
been  made  of  the  land,  uponr  ti'ust  to  permit  part  of  it 
to  be  enjoyed  by  Mr.  Montagu^  provided  he  observed 
the  stipulations,  the  Court  would  interpose  on  behalf 
of  the  other  cestui  que  trusty  to  restrain  any  subsequent 
act  of  his  which  was  a  violation  of  the  trust,  althoogfa 
it  might  be  doubtful  in  whom  the  legal  estate  bad 
become  vested.  The  time  that  has  elapsed  can  make 
no  difference.  If  Lord  and  Lady  Bmsell  coukl  hare 
applied  to  this  Court  the  day  after  the  deed    was 

executed 
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executed,  to  enforce  the  terms  of  the  agreement  specie       liSSL^ 

fical]y,/the  Plaintiff  is  equally  entitled  to  do  so  at  the  a^'idl^ll^ 

present  moment.     The  exception  contained  in  the  pro-      Bedioed 

viso  with  respect  to  a  summer  house  or  banqnetmg   TjifT^i^ 

house,  or  other  houses  for  the  accommodation  of  the  ofthfiBiiilsSsB 

garden,  or  what  shall  be  for  the  enlargement  of  the 

great  mansion,  can  never,  in  fairness,  be  applied  to  sucli 

a  building  as  the  Defendants  have  it  contemplation  to 

erect.    The  addition  is  not  intended  to  be  uniform 

with  the  original  mansion ;  neither  is  that  mansion  and 

the  proposed  wing  occupied,  or  intended  to  be  occupied^ 

in  the  way  the  contracting  parties  contemplated — as  the 

residence  of  a  nobleman  and  his  family, — but  for  a 

totally  different  purpose ;  and  it  will  extend  considerably 

to  the  north  of  what  was  the  line  of  Southampton  House. 

Upon  the  face  of  the  deed,  it  appears  that  houses  had 
been  erected  on  part  of  the  adjacent  land;  and  froni  the 
express  mention  of  '^  streets  which  might  thereafter  be 
built,"  it  is  clear  that  the  erection  of  other  buildings  was 
contemplated.  It  cannot  fairly  be  inferred,  therefore^ 
to  have  been  the  intention  of  Lady  Rachel  Vaughau 
that  the  adjacent  land  not  conveyed  to  Mr.ilfpn/dgtf 
should  remain  for  ever  in  the  state  in  which  it  then  was; 
nor  can  it  be  maintained  that  the  Plaintiff,  and  the  persons 
under  whom  he  claims,  have  been  guilty  of  any  breach 
of  good  faith  in  altering  that  state.  .  All  that  the  deed 
provides  in  favour  of  the  feoffee  is,  that  there  shall  be 
two  exits  or  passages  out  of  the  garden  towards  the 
north,  by  which  Mx.  Montagu  and  his  &niily  were  to 
have  liberty  to  gq  out  and  take  the  air  in  the  fields; 
and  those  passages  have  been  preserved  to  the  present 
day.  .  That  is  in  the  nature  of  a  privilege  or  indulgence 
to  the  grantee,  and  ought  not  to  receive  a  larger  inter- 
pretation than  the  plain  import  of  the  words.    Such 

words 
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]  622.       vfords  never  could  mean  to  give  the  Montagus  a  vigbt  of 

ThfliDukepf  ^^^  ^^^  ^^^^  fields,  or  to  impose  on  the  Buudl  &inilj 
B&MoftD      the  obligation  of  keeping  the  fields  open  for  lb«  benefit 
TheXmtett  ^^^^  Montagus  in  all  time  to  come. 

Mnmn.  rj^  Jitomey-General  (Sir  R.  Gifford)^  Mr.  WctktnU. 

Mr.  P^/^r,  and  Mr.  Eligh^  for  tlie  Defendants,  ooBr 
tended,  that  the  order  of  the  Vice- Chancellor,  directing 
a  case  to  be  stated  for  the  opinion  of  a  court  of 
law,  was  unnecessary  and  improper,  because,  inde* 
pendently  of  the  question  of  legal  right,  the  circum- 
stances of  the  case  were  such  as  to  deprive  the  Plttntiff 
of  any  dium  to  the  protection  of  a  court  of  equity  by 
injunction. 

Lord  Eldon,  C. 

I  think  it  right  for  myself  to  soy  I  have  formed  no 
opinion,  nor  do  I  mean  to  pronounce  any  opinion^ 
whether  any  action  could  or  could  not  be  main- 
tained by  the  Duke  of  Bedford  against  the  trustees  of 
the  British  Museum  if  they  proceed  witli  the  proposed 
building.  That  is  not  the  subject  of  this  day's  consider- 
ation. Neither  am  I  disposed  to  meddle  with  another 
question,  as  to  which  also  I  disclaim  saying  one  word 
judicially — whether  now  or  heretofore  the  trustees  of 
the  British  Museum^  upon  any  thing  that  appears  in  this 
instrument,  could  have  applied  to  the  Court  to  restrain 
the  Bedford  family  from  doing  that  which  they  have 
done.  The  point  to  which  I  have  confined  my  attention, 
and  upon  which  I  am  anxious  to  have  the  opinion  of  the 
Master  of  the  Roils,  is,  taking  it  for  granted  that  an 
action  could  be  brought  by  the  Duke  oi  Bedford  under  the 
deed  of  1675,  whether,  under  all  the  circumstances  of  this 
case,  his  Grace  must  be  content  with  his  legal  remedy  for 
the  purpose  of  obtaining  compensation  for  any  injury  he 

may 
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may  have  sustained,  or  whether  he  has  a  right  to 'the        18fl2« 
better  mode  of  relief  which  a  court  of  equity  affixrds  by   -,'    jj. .    \ 
injunction.  BsDvoio 

TbeTMiiisM 
When  Bedford  Square  was  built,  it  is  impossible  to  ofihsttiunNi 

doubt  that  the  owners  of  houses  on  the  east  side  of  that 
square  thought  that  an  increased  value  attached  to  them, 
because  the  residents  in  those  houses  would  hare  the 
Museum  on  one  side  and  the  square  on  tlie  oiher»  So 
with  respect  to  Gawer  Streetj  e^&pj  one  remembers  that 
the  houses  on  the  east  side  were  always  advertised  as 
much  more  valuable  than  those  on  the  west ;  and  why  ? 
Because  from  the  former  there  was  a  prospect  of  the 
country,  extending  to /s^g/on,  and  because  also  their 
inhabitants  could  have  a  refreshing  walk  from  their  own 
homes  through  the  fields  as  fiur  as  Queen  Square^  which 
was  then  the  northern  extremity  of  that  part  of  the  me- 
tropolis. It  was  no  doubt  imagined  that  the  Duke  of 
Bedford  could  never  be  advised  to  cover  this  land  with 
buildings,  and  that  all  the  property  between  Gawer  Street 
and  what  is  called  Brunsmick  Square  would  remain  open 
as  long  as  the  leases  of  tlie  houses  in  Gamer  Street  should 
endure ;  nor  was  it  to  be  expected  that  if  the  Duke  of 
Bedford  had  a  right  to  tell  the  trustees  of  the  British 
Museum  that  they  should  not  build  further  without  hb 
consent,  the  tenants  on  the  east  side  of  Bedford  Square 
might  not  ask  of  his  Grace  to  insist  upon  that  right  for 
their  sakes. 

This  subject  may  be  illustrated  by  what  has  happened 
with  respect  to  Gamer  Street.  From  time  to  time  build- 
ings were  raised  by  the  lessees  in  that  street  contrary  to 
the  covenants  in  their  leases,  but  with  the  consent  of  the 
Duke  of  Bedford^  until  the  covenant  against  the  tenant 
erecting  buildings  behind  his  house  became^  with  reference 
to  the  sitnation  of  his  neighboursi  an  oppressive^  though 

not 
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1 8&S.'      not  en  nnjost  restriction.  Suppose,  for  example,  dnere  were 

Th  mll^6P  '^'"^^y  houses  on  the  east  side  of  Gower  Streeiy  and  the 

BsDitmo      Doke  had  allowed  the  tenants  of  eighty  of  them  to  raise 

Th«7Va^tees   ^^^^  hsxk  buildings  to  a  height  extremely  inconvenient 

of theBiihttftk  to  the  others  from  whom  he  withheld  that  permissioOy 

it  could  not  be  said  that  he  was  acting  ill^ally  or  im- 
properly in  so  doing ;  but  it  becomes  quite  a  different 
question,  if,  under  such  circumstances,  he  files  a  inll 
to  prevent  those  others  from  raising  their  washhooses 
or  outbuildings.  If  such  a  bill  were  filed,  it  is  qoes- 
tionable  whether  the  Court  would  not  say  it  was  dear, 
from  all  the  circumstances,  that  each  of  those  tenants 
thought,  he  was  entitled  to  the  benefit  which  his  Grace, 
by  declining  to  enforce  the  covenant,  had  allowed  to 
the  rest  The  question,  therefore,  is,  not  whether  the 
party  can  bring  an  action,  but  whether  he  can  come 
into  equity  for  relief^  and  thereby  render  an  action  Ibr 
compensation  unnecessary — whether,  under  all  the  cir- 
cumstances of  the  case,  the  Duke  of  Bedford  can  be 
heard  to  say  '*  I  can  or  I  cannot  maintain  an  action  at 
law;  but  be  that  as  it  may,  I  will  not  seek  relief  in  that 
mode,  but  will  come  into  a  court  of  equity,  and  insist 
upon  having  the  extraordinary  relief  which  that  coart 
gives  beyond  what  is  afforded  by  courts  of  law.  I  will 
have  an  injunction,  to  prevent  the  necessity  of  my  con- 
sulting any  law  courts  whatever  as  to  my  relative  situ- 
ation with  regard  to  these  trustees." 

Consider  how  the  matter  stands  upon  the  deed  of 
1675.  It  appears  that,  from  the  year  1675  to  the  year 
1800,  buildings  in  the  neighbourhood  of  Bedford  House 
have  been  erected  to  the  eastward  ;  that  there  has  been 
a  prolongation  of  streets  from  Bedford  House  to  the 
New  Roadf  and  that  buildings  also  have  been  erected 
on  the  westward  through  Bedford  Sqtiare;  that  there 
were  no  buildings  at  all  in  the  space  between  Bfvnswict 

Square 
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Square  and  Gawer.Streety  but  that  the  Urge  loao^wH^  jk>  1B08. 
ivhich  the  terms  of  this  instrument  refer,  and  wbiith  npMr  Thallii  ^of 
forms  the  Mmeum^  had  stood  upon  its  present  site:  up  .to  Bspfy>fM9 
the  year  1800.  The  deed  is  for  considerations,  partly  ThajSwttiP 
pecuniary  and  partly  to  be  found  in  covenants  i  ■.  the  pe-  of ;tbf  Jpuvram 
cuniary  considerations  being  2600/.  and  a  rent  of  5t  a  ^**WflWK 
year,  and  the  covenants  contained  in  that  instromeot 
being  expressly  stated  to  be  part  of  the  consideralioiu 
A  grant  is  then  made,  and  (what  is  not  immaterial)  in 
the  description  of  the  premises  it  appears  that  all  the 
time  the  grant  was  made  there  was,  at  least,  one  mes- 
suage on  the  east  side  of  Montagu  House,  one  messuage 
on  the  west  side,  but  no  messuages  whatever  on  the 
north  side.  There  is,  further,  the  usual  covenant  to 
pay  the  rent,  and  then  follows  this  covenant :  —  ^^  And 
in  consideration  of  the  premises,  the  said  Ralph  Men- 
tagUj  for  himself,  his  heirs,  executors,  administrators^ 
and  assigns,  covenants,  promises,  and  grants,  to  and 
with  the  said  Lady  Rachel  VaughaUj  her  heirs,  exe* 
cutors,  administrators,  and  assigns,  that  in  case  the  said 
Balph  Montagu,  his  heirs  or  assigns,  shall  erect  any 
building  upon  the  said  ground  and  premises,  or  any 
part  thereof,  he,  the  said  Ralph  Montagu,  his  heirs  or 
assigns,  shall  and  will  erect  and  new-build  upon  the 
said  piece  of  ground  hereby  granted,  or  mentioned  to 
be  granted,  one  &ir  and  large  messuage  and  dwelling- 
house."  The  construction  put  upon  these  words  is 
not  only  a  construction  to  be  found  in  a  subsequent 
part  of  this  instrument,  but  is  the  construction  which 
the  Duke  of  Bedford  himself  gives  to  it,  namely,  that 
the  grantee  is  to  build  a  chief  messuage  fit  for  the 
dwelling-house  of  a  large  and  noble  family,  witii  the 
necessary  conveniences  and  ornamental  appendages. 
The  instrument  goes  on  to  covenant,  that  the  house  is 
to  be  fit  for  the  said  Ralph  Montagu  and  his  family  to 
inhabit,  composed  of  an  uniform  building,  together  wiUi 
Vol.  II.  P  p  all 
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IStt.       all  <X)nvenieiit  stables,  coach-houses,  and  otbet 

IWMkeif  ^^^'^'^  ^  ^^^  ^^^^  mansion  or  dwelling-house;  and, 

iliDfoao      fliither^  that  the  said  Ralph  MorUagti^  &C.,  shall  keep 

lte'9Mrt0ii  fett<i^  in  with  a  brick  wall  the  residue  of  the  said  piece 

^^JUl^!^^  of  ground^  and  shall  make  thereout  a  convenient  court 

yatd,  end,  on  the  back  part  thereof,  shall  lea^e  space 
sufficient  for  convenient  gardens  and  walks,  and  shall 
Hot  make  any  public  or  other  way  out  of  the  said  piece 
of  ground  into  the  fields  lying  northwards  of  the  sam^ 
save  only  two  doors  out  of  the  same  garden,  to  be  made 
for  the  accommodation  of  the  inhabitants  of  the  said 
chief  mansion-house  for  walking  into  and  taking  the  air 
of  the  said  fields,  which  fields  are  before  stated  to  be 
on  the  north  side  of  the  house.  So  that  the  grantee  is 
to  have  two  doors  towards  the  north,  which  was  open 
ground,  but  not  on  the  east  or  the  west,  nor  is  he  to 
erect  any  buildings  on  the  ground  save  only  for  conve* 
nient  offices  for  the  chief  messuage,  and  ornaments  and 
conveniences  for  the  garden,  •*  the  walls  of  those  to  be 
of  brick  or  stone,  and  not  of  timber;''  and,  further,  it  is 
covenanted,  that  he  and  they  shall  not  make  any  water- 
course, drain,  or  sewer  out  of  the  said  piece  of  ground 
backwards  northward  into  the  said  fields,  nor  erect  any 
buildings  on  the  outermost  wall  of  the  said  ground  next 
to  the  said  field: — all  this  again  shewing  care  and  atten- 
tion to  what  was,  or  what  was  not,  to  be  done  north- 
ward, and  carrying  that  care  to  this  extent  that  the 
grantee  was  not  to  raise  any  structure  upon  the  wall  to 
the  northward  of  the  garden. 

Now  in  determining  how  a  court  of  equity  ought  to 
proceed,  it  is  proper  to  consider  not  only  what  would  be 
done  in  the  actual  matter  before  it,  but  what  the  court 
would  do  in  other  cases  falling  within  the  same  principle. 
Suppose  that  after  Mr.  Montagu  had  built  this  house 
ranging  with  all  the  surrounding  buildings  that  belonged 

to 
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to  the  Duke  of  Be^ord^  and  ranging  with  Poms  House  18SS- 
and  other  large  mansions  standing  in  Great  Russell  Sh-eeii  Th  Dok  of 
suppose  that  after  the  summer  house  and  banqueting  BjutfonD 
house  had  been  erected  (which  clearly  would  not  have  r^^  Trmtmt 
affected  the  prospect  from  Bedford  House)^  and  after  the  oftheB*ixw« 
garden  wall  (on  which  the  feoffee  was  not  to  place  three 
additional  bricks)  had  been  built,  the  Duke  of  Bedford 
had  said  ^^  there  is  nothing  to  restrain  me;  I  will  place  a 
sugar  house  on  one  side  and  a  soap  house  or  gas  works 
on  the  other  side ;"  or  rather,  suppose,  which  is  a  hand- 
somer way  of  putting  it,  that  the  Duke  had  built  a 
row  of  houses  close  to  the  wall,  and  afterwards  Mr. 
Montagu  hc^d  said  he  did  not  like  to  have  his  gardens 
overlooked  by  his  neighbours'  servants,  and  he  would 
therefore,  notwithstanding  the  covenant,  build  this  wall 
twice  as  high  as  it  was  before ;  though  I  admit  that  the 
Duke  of  Bedfofd  might  have  had  a  proper  ground  of 
action,  would  this  Court  have  granted  an  injunction  ? 
My  answer  is,  no :  for,  upon  looking  to  authority,  I  find 
the  law  to  be  as  Lord  Kenyon  has  laid  it  down.  If  this 
deed  is  permitted  to  be  urged  against  what  I  must  call^ 
not  the  legal,  but  the  actual  intention  of  the  parties,  and 
if  you  have  the  means  of  obtaining  any  remedy,  you  may 
have  recourse  to  your  deed ;  but  you  cannot  under  such 
circumstances  come  into  a  court  of  equity  for  a  remedy 
which  the  court  never  grants  except  in  cases  where  it 
would  be  strictly  equitable  to  grant  it.  It  is  impossible 
to  state,  as  the  doctrine  of  a  court  of  equity,  that  the 
Court  will  carry  into  execution  a  specific  covenant  in  all 
cases  where  the  legal  intention  of  the  deed  is  found.  A 
doctrine  like  that  would  be  widely  inconsistent  with 
general  practice,  and  would  directly  contradict  the  daily 
and  hourly  experience  of  us  all. 

The  deed  proceeds  further,  and  states  as  a  distinct 
covenant  that  if  the  uid  Salph  Montagu,  his  heirs  or 

Pp  2  assigns^ 
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•149^       anignfl^  or*  any  of  them,  shall  at  any  time  thereafter  erect 

w!mSi^w£  ^"^  bottdiil^  of  what  nature  soever  on  the  north  eiidrof 

<Amcibijii>      thifsaMipiece  of  ground,  and  which  shall  extend  nortbr 

'ISiOiXPMI^  nraffdfibeydnd  the  range  and  building  of  SouiAampiom 

irfiAtliMflMi  Ubusey  isilkiate  near  thereunto^  other  than  one  or  mare 

ammner  ihouae  or  odier  houses  for  the  accommodation  of 


dbe^rden,  he  tmd  they  shall  forfeit  and  pay  &c.  » 
Now  what  would  it  have  signified  as  between  these  par- 
ties, in  the  consideration  of  such  a  case  as  this,  whether 
a  bouse ! was  or  was  not  built  in  the  range  of  Souihamp^ 
ion'Hmue^  if  there  were  placed  between  this  house  and 
Southampion  Hotae  three  or  four  streets  excluding  the 
smaUesC  poasible  view  from  Southamplon  House  of  any 
diiag 'north  of  this  mansion,  and  by  the  acts  of  the 
Beiybrd  &mily  themselves  destroying  the  very  purpose 
fist  yfhx^i  this  covenant  was  here  inserted  ? 

.Suppose  again  that  the  moment  after  Mr.  Montagu 
had(  I ia  discharge  of  the  original  engagement  built  this 
gceat  mansion  fit  for  the  pleasurable  residence  of  a 
nobleman  or  gentleman  of  fortune,  and  had  also  accord- 
ing to  tlie  covenants  erected  suitable  offices  and  the 
ornamental  banqueting  house  and  summer  house,  tlie 
Duke  oi  Bedford  had  then  put  a  public  brewhouse  in 
the  .vicinity  of  the  garden,  what  would  the  MotUagu 
family  have  said  ?  And  yet  there  is  nothing  here  from 
vrhieh  it  can  be  pretended  that  there  is  an  express  pro- 
hibition of  suob  a  proceeding.  Neitlier  do  I  say  whether 
th»  Be^ord  family  could  have  built  a  public  brew^house 
tQ.tlie  north  of  tliis  mansion;  but  suppose  such  a  thing 
bsid  been  done,  and  the  Duke  of  Montagu  had  then  said, 
/.fjYou  have;. spoilt  my  banqueting  house  and  summer 
hfHi^iunl^s  I  am  to  drink  nothing  but  porter;  I  must 
ilff^rofor/^  build  a  wall  which  will  likewise  prevent  the 
sfpoketoftli^  engines  of  the  brewhouse  coming  from  the 
WfjAWVt' : WiU>  U  be  contended  that  in  such  a  case  the 

Bedford 


CASES  IN  cuA^esivy*  «m 

Bedford  fatni] J  could  come  to  b  oourt  cS  equity  iao^pffCH       iSt^ 
tection  on  the  ground  that  the  Duk&'Of'JtfMAigti  wm  -,^1^^^^^^ 
going  to  build  a  wall  higher  than  the  covenaAils^pei^      (BuiMiib 
Aiitted)  or  even,  we  will  suppose,  an  imm^nia^bre^hbiim^  iKiiiKiiitTi 
they  having  on  their  part  religiously  kept  Awe  'Oo^  ^^^^tSSif'^ 
nantby  nioking  two  archways  through  whkbihfiigvtMie 
might  go  and  take  the  salubrious  nir  which  it  was  Uk^ 
tended  he  should  have?  ^  .>i  w*./ 

If  the  parties  have  so  dealt  with  regard  to  thdd^l 
rights,  that  the  object  of  the  one  party  is  defeoiddy  Is 
the  other  to  do  what  he  pleases,  while  the  first  is'  ^ncft 
at  liberty  to  call  upon  that  other  to  aocount  for  AitUg 
Uiat  which  he  himself  is  by  the  deed  prohlbH«d  frdJn 
doing?  I  do  not  think  that  a  court  of  equity  ils  toi  li^ 
by  reciprocity  of  covenant;  I  rather  mistake  whkt  kaa 
been  held  to  be  the  doctrine  of  courts  of  equity  during 
the  whole  course  and  practice  of  my  life^  if  tblt  iGourt 
does  not  say  to  parties  who  are  so  cirecmslfeiniied, 
'*  Confine  yourselves  to  your  legal  remedies  if  you  haw 
any,  and  do  not  come  here  in  cases  of  this  desoriptioti 
to  ask  of  the  Court  to  give  you  more  relief  than  coald 

be  obtained  in  a  court  of  law,"  < 

...I  i 

Upon  this  point  I  am  anxious  to  have  the  opinion  of 
the  Master  of  the  Rolls,  first  making  most  respeotfctlly 
this  single  observation,  upon  a  subject  which  calk' for 
vigilant  attention,  that  if  there  be  a  question  in  a  eourt 
of  equity,  the  decision  of  which  will  render  the  ooii- 
sideration  of  it  in  courts  of  law  unnecessary,  it  is  then 
the  duty  of  the  court  of  equity  first  to  decide  tiiat 
question.  If,  for  example,  it  should  happen  in'  this 
case,  that  after  the  parties  had  gone  to  trial,  and  the 
Defendant  had  obtained  a  verdict  at  law,  this  Court 
would  nevertheless  have  given  no  relief;  then  it  is'fbr 
the  interest  of  of  the  suitors  that  they  should  be  tcdd  9o 

Pp  3  in 
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ISfts       in  the  first  instance,  and  not  in  the  last  stage  of  the 

TvIrit^Lifrf'  proceedings.     Why  is  the  Court  to  send  them  to  law, 

Bbofoeo      and  afterwards  to  tell  them  when  they  come  back  that 

Tim Tnii»if I   n^^^og  can  be  done  for  them  here?    If  that  is  to  be 

flflhalaiiuB  the  course,  it  is  better  to  dismiss  them  out  of  Court  at 

once  and  in  the  first  instance,  let  the  result  of  the  appli* 
cation  to  a  court  of  law  be  what  it  may. 

1  do  confess  myself  unable  to  say  that  this  is  one  of 
the  cases  in  wiiich  the  Court  ought  to  give  relief  by  in- 
junction. The  difficuUies  I  have  stated  are  difficulties 
I  am  unable  to  get  over,  and  I  state  them  without  pre- 
judice. Having  done  so,  1  must  request  the  Master  of 
the  lioUs  to  state  what  view  he  has  taken  of  tlie  case. 

Sir  T.  Pbaner,  M.  R. 

The  single  question  now  before  the  Court  is  one 
which  respects  the  exercise  of  the  jurisdiction;  and  this 
Court,  while  it  determines  that  question  upon  principles 
peculiar  to  itself,  cautiously  abstains  from  deciding 
whether  either  party  has  a  remedy  at  law  against  the 
other,  leaving  each  of  them,  as,  in  my  opinion,  it  ought 
to  leave  them,  to  agitate  that  question  in  a  court  of  law. 

Now,  if  this  were  a  case  in  which  the  Plaintiff  had 
not  a  legal,  but  had  only  an  equitable  remedy,  as  was 
attempted  to  be  argued  by  his  counsel,  on  the  assump* 
tion  that,  by  reason  of  certain  technical  forms,  he  was 
debarred  from  obtaining  any  redress  at  law ;  if  the  case 
was  reduced  to  that  point,  it  would  become  extremely 
material  to  consider  whether  the  party  had  any  claim  at 
all  to  come  into  a  court  of  equity  for  its  equitable 
assistance.  That,  however,  is  not  the  present  question. 
On  the  contrary,  those  who  support  the  application  for 
the  injunction  also  insist  that  the  Duke  of  Bedford  has 
a  dear  legal  right ;  that  upon  the  true  constractioa  of 

the 
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the  contract,  and  upon  all  that  has  happened  betireen       ISfiS. 
the  parties,  it  is  competent  to  the  Duke,  as  representing  J.  '^.VV'  ^ 
the  original  vendor,   to   assert  his  legal  right      Ub-      BroFtrtb 
doubtedly  it  is  perfectly  open  to  him  to  take  that  coarse;  xbe  Wiiitefca 
and  nothing  which  this  Court  shall  determine  will,  in  oflhaBiiMK 
the  least,  abridge  his  right. 

Again,  in  considering  whether  the  Plaintiff  is  pre- 
eluded  from  having  the  equitable  assistance  of  this 
Court,  it  must  not  be  supposed  that  the  slightest  impu- 
tation is  cast  upon  his  conduct.  It  is  not  on  the  ground 
that  the  party  applying  for  relief  has  conducted  himself 
improperly — so  contrary  to  the  agreement  as  to  deprive 
himself  of  that  remedy,  that  the  assistance  by  injunctioii 
may  be  refused ;  but  the  question  is,  whether,  from  the 
altered  state  of  the  property,  altered  by  the  acts  of  die 
party  himself,  he  has  not  thereby  voluntarily  waived  and 
abandoned  all  that  control  which  was  applicable  to  the 
property  in  its  former  state.  It  was  perfectly  competent 
to  the  FlaintiiF  to  make  wliat  use  be  pleased  of  his 
contiguous  lands;  he  was  not  fettered  in  so  doing  by 
any  previous  obligation  to  the  contrary ;  and  when  he 
took  upon  himself  to  act  in  the  manner  in  which  he  has 
acted,  and  to  cover  the  vacant  ground  with  buildings, 
the  question  is,  whether,  having  regard  to  the  mutual 
dealings  between  the  parties  with  respect  to  the  property 
as  it  stood  both  originally  and  afterwards,  it  is  consonant 
with  the  principles  of  equity  to  interpose  at  this  time 
of  day. 

In  that  point  of  view,  it  appears  to  be  a  consider^ 
atioQ  of  great  importance,  more  especially  with  reference 
to  property  in  the  metropolis,  how  far  parties  shall 
now  be  permitted  to  go  back,  and  revive  all  the  ob- 
jections arising  out  of  long  antecedent  covenants  and 
engagements,  and  to  give  them  such  an  application  to  the 
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1830.       bniUii^  of  the  metropolis  in  its  present  ntpidlf  in- 

tniBiirikft^  eiteasingi  state^  that,  while  one  party  is  left  at  liberty  to 

Baamo^      obtdifttbe  most  profitable  consideration  fi>r  his  land, 

Ttoj£xi<il>  dtoryi  obligation  which  is  in  the  nature  of  reflitrictia& 

iilAoiBjuhiMi  shall  be  enforced  by  that  party  as  against  the  owner  of 

Ae  adjoining  land*  The  question  is  not  to  be  deter- 
nimed'on  the  letter  of  the  contract.  By  the  letter  of 
the  contract,  the  Duke  is  under  no  positive  engagemoit 
to  leave  the  northern  boundary  open ;  but  the  queslioa 
is^  whether,  according  to  good  faith  and  the  true  undcr- 
atandlog  cf  the  parties  at  the  time  when  this  confimct 
was -entered  into^  the  terms  of  the  engagement  had  not 
reference  to  the  property  while  it  remained  in  its  then 
slatej  There  were,  here,  two  Marge  mansione— ^€ine 
erected,  the  other  to  be  erected,  contiguous  to  each 
^er^*^to  be  enjoyed  by  two  noble  families,  with  their 
afppendages  of  gardens  and  offices ;  and  the  question  is, 
wfa^er  the  obligation  did  not  remain  so  long  as  those 
two' mansions  remained,  the  parties  mutually  contem- 
plating nil  the  enjoyment  to  be  derived  from  every  thing 
which  could  contribute  reciprocally  to  their  beauty, 
ornament,  and  use. 

It  is  to  be  recollected  that  the  piece  of  groand  in 
question  was  bought  for  the  very  purpose;  and  it  is  an 
obligation  cast  upon  the  purchaser,  if  he  builds  at  all, 
that  he  shall  erect  one  mansion  only,  -«one  large  fiiir 
Tifiansion,  with  suitable  gardens  and  offices  attached  to  it, 
o^his  understanding  being  that  he  should  have  all  the 
^vimtages  which  the  site  then  possessed;  unless,  indeed, 
it  is  to  be  presumed  that  he  could  undertake  to  erect  a 
Itotasion  in  snch  a  situation,  and  on  so  magnificent  a 
scal^,  with  all  the  obligations  thrown  upon  himself  and 
iione  on  the  contrary,  expressed  or  implied,  imposed 
upon  the  other  party  who  had  subjected  him  to  those 
cibKgations. 

This 
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This  understanding  between  the  parties  results  from        }ft99. 
every  part  of  the  agreement      The  party  whom  the   »,!  (mv^^ap 
Duke  represents  covenants  that  Mr.  Montagu  shall  have      Bbsvo^ 
the  unlimited  enjoyment  of  the  property  conveyed,  with    ,y^^^^ 
all  that  belonged  to  it     It  is  quite  evident,  from  the  oftbfffliKhiMi 
expression  with  respect  to  the  opening  into  the  fieldsi 
that  it  was  in  the  contemplation  of  the  parties  that  the 
land  to  the  north  should  remain  fields  or  open  ground ; 
and  in  the  parts  of  the  deed  referring  to  the  streets  to 
the  southward  and  the  contiguous  buildings  to  the  east 
and  west,  there  is  not  a  syllable  which  indicates  an 
intention  that  the  northern  boundary  was  not  to  remain 
open.      It  was   that  which    principally   induced   Mr. 
Montagu  to  baild.     If  the  subject-matter  of  the  contract 
is  changed,  if,  from  the  alterations  which  take  place  in 
the  lapse  of  time,  both  noble  families  quit  their  resi- 
dences, and  the  mansion  which  had  been  built  ceases  to 
be  a  place  of  residence  for  a  family  of  this  description, 
and  becomes  appropriated  to  other  purposes,  a  new  set 
of  interests  and  rights  would  be  applicable  to  it  in  its 
altered  state.   Who  is  it  that  has  created  this  alteration  ? 
The  party  who  now  seeks  to  enforce  the  obligation 
which  applied  to  the  property  in  its  former  state.     It 
was  perfectly  competent  to   the  Duke  of  Bedford  to 
build  to  the  northward  all  the  streets   he  has   built, 
and   to  surround  and  enclose    Montagu  Home   with 
buildings  for  trade  and  commerce,  or  in  any  way  he 
thought  proper;  but,  having  so  done,  can  it  be  said 
to  be  equitable  or  consonant  with  justice,  after  having 
induced  a  man  to  build  a  suitable  mansion,  after  having 
surrounded  him   with   buildings   and   blocked  up  all 
that  tempted  him  to  build,   and  precluded  him  from 
the  pleasurable  or  profitable  enjoyment  of  his  mansion, 
to  insist  on  its  remaining  in  the   state  in  whichi  by 
the  letter  of  the  deed,  the  party  is  bound  to  preserve  it  ? 
At  law  such  conduct  may  be  no  defence.    Notwith- 

standmg 
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Iifi8«*       stendiDJ!  hi»  having  altered  the  state  of  the  property* 

Jj-^^  r ' «  t|iQ  Duke  may  still  be  entitled  to  the  benefit  of  tfaie. 

'  QiDvoBii      covenant^  and  if  so,  let  him  take  his  legal  remedy ;  but 

TfwTViirtffff  ^be  questicxi  is,  whether  a  court  of  equity  must  not 

aftlis9kni»E  OQinsider  bow  &r  it  is  reasonable  to  permit  a  party  who 

nurpirtr      j^^  ^  dtiAt  witi)   the  property,   and  so  altered   ita 

condition,  to  obtain  his  remedy  by  the  interpositioii  c^ 

this  Court 

Tbe  case  made  by  the  bill,  therefore,  is  not  that  which 
was  contemplated  by  the  deed*     The  case  made  by  tli^ 
bill  is,  that  this  erection  will  obstruct  the  view  of  the 
IfiBBees  of  the  new  houses  which  have  been  built  oq  tbe 
adjoining  land*     Was  that  the  design  of  the  obligation  ? 
The  very  circumstance  of  the  Bedford  family  having 
surrounded  Montagu  House  with  streets  and  buii(ling% 
after  having  become  parties  to  this  contract,  (the  in- 
tention being,  that  the  two  contiguous  mansions  should 
be  inhabited  by  noble  families,)  is  made  the  ground 
on  which  the  equitable  relief  is  sought,  because,  other- 
wise, it  is  said,  these  lessees  will  be  prevented  from  en- 
joying the  view  into  the  gardens  and  grounds  of  the 
Museum.     Would  not  that  be  to  apply  all  the  covenants 
of  the  deed  to  a  different  state  of  things  from  that  which 
was  the  object  and  design  of  both  parties  ? 

The  question  then  is,  whether  a  court  of  equity  is 
bound  to  assist  a  party  to  do  that  which  neither  party 
contemplated,  and  whether  it  would  not  be  inequitable, 
unreasonable,  and  unjust  to  enforce  the  covenants  spe- 
cifically in  the  existing  state  of  the  property ;  and  cx^n-* 
sidering  it  in  that  view,  I  entertain  a  strong  opinion 
that  this  is  not  a  case  in  which  the  Court  ought  to 
interfere. 

Upon 
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Upon  these  grounds,  therefore,  and  without  the  least  1898« 

imputation  upon  the  Duke  or  those  who  advised  him,  I  th  Dukedf 

think  he  has  voluntarily  brought  the  property  into  a  fiaoioio 

state  which  makes  this  part  of  the  agreement  no  longisr  x)i0.;^|m^| 

applicable,  or  which  at  least  renders  it  unreasonable  that  of^eBkima 
the  covenant  should  be  enforced. 


At  the  close  of  the  judgment,  the  Plaintiff's  counsel 
stated  that,  as  the  sole  object  of  the  Duke  of  Bedford^ 
in  instituting  the  suit,  was  to  obtain  the  opinion  of  the 
Court  upon  the  question  of  right,  it  became  unneceasaiy 
to  prosecute  the  cause  further.  An  order  Vas  aoeord-* 
ingly  taken,  by  arrangement  between  the  parties,  dis« 
misting  the  bilL 
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iBSfi.  ATTORNEY-GENERALftThelRONMONGERS 

-.^^/vj«t.  -.,  COMPANY. 


1854.' 


Xov.  18. 21.    |r|iH£  residuary  clause  of  the  will  of  Thmas  Betim^ 

n^thl^re.  '''^'^^  ''■^  ^'^^  ^^  February  1723,  was  as  M- 

fidue  of  his  lows :  —  ^^  I  give  and  bequeath  the  rest,  residue^  and  re- 

teet,  positively  oiainder  of  my  estate,  wheresoever  and  whatsoever,  to  the 

forbidding  Worriiipful  Company  or  Corporation  of  Ironmongers 

minish  the  of  the  City  of  London^  and  to  their  successors^  xnakiag 


^'^^  h^^'  ^"^  ^^^  ^ecutofs  opoo  diis  special  trust  and  oonfid^ 

interest  and  in  them  reposed,  that  is  to  say,  that  they  do,  with  all 

EeifppU^^  convenieot  speed  that  may  be  after  my  decease,  place 

any  other  use  my  estate  out  at  interest  upon  good  securities^  posidvdy 

^minaftor^  fiorbidding  them  to  diminish  the  capital  sum  fay  giving 

directed;  and  away  any  part  thereof,  or  that  the  interest  and  profit 

to  direct  one  arising  be  applied  to  any  other  use  or  uses  than  berein- 

inoietv  of  the  ^^^  mentioned  and  directed ;  viz.  that  they  do  pay  one 
income  to  be  j         r  j^ 

applied  to  a  full  half  part  of  the  said  interest  and  profit  of  my  whole 
Duro^e  estate,  yearly  and  every  year  for  ever,  unto  the  redemption 

which  failed ;    of  British  slaves  in  Turkey  or  Barbary,  one  full  fourth 

moiety  to  be     P^^  ^^  ^^  ^^^^  interest  and  profit,  yearly  and  every 

applied  to  year  for  ever,  unto  charity  schools  in  the  city  and  suburbs 
other  specified     /•  ^       i  i  i  i       .•        •  j-  * 

charitable         ^^  JLondon^  where   the   education  is   accordmg  to  the 

purposes.  church  oi  England,  in  which  number  that  in  this  parish 

appeal,  that      is  to  be  always  included,  and  not  giving  to  any  one 

jurifSrc"tiln  to  ^^^"^^  ^^^'  ^  y^^-  ^"^  '"  consideration  of  the  said 
appl^  cypres     Ironmongers'  Company's  care  and  pains  in  the  execution 

the  moiety  ®^  ^'^  '"J'  ^'"'»  ^^^  Other  fourth  part  of  the  said  interest 
^^oiedio the  and  profit,  yearly  and  every  year  for  ever,  to  the  uses 
purpose  which  following;  viz.  10/.  a  year  to  such  minister  of  the  church 
lailed.  ^f  England  as  they  shall  from  time  to  time  entertain  in 

their  aforesaid  hospital  for  performing  divine  worship 

and 


CASES  IN  GHANOBEY.  577 

and  other  duties  beloDglng  to  that  holy  order ;  the  re*  1S9SL 

mains  unto  necessitated  decayed   freemen  of  the  said  I  ,.  «  ™ 

company,  their  widows  and  children,  not  exceeding  10/.  Genxb^l 

a  year  to  any  family;  but  first  dedaciing^and'. payiog  •^^ 

quarterly  out  of  this  last-named  fourth  part  of  the  in-  '**^^"Jrj]?*** 

terest  and  profit  100/.  a  year  in  discharge  of  the  an-  *^  ' 
nuity  given  to  my  kinswoman,  Mrs.  Eleanor  Smithy  darilj^ 
the  term  of  her  natural  life;  and  also,  always  reservifag 
sufficient  for  keeping  my  tomb  in  good  repair." 

It  appeared  by  the  Master's  report,  made  in  pnraaaiioe 
of  the  decree  upon  this  information,  that  a  lai^geTund 
had  accumulated  fixun  the  unapplied  portion  of 'the 
moiety  of  the  income  of  the  testator^s  estate^  which  was^ 
by  his  will,  directed  to  be  applied  to  the  redemptioo.'  of 
British  slaves  in  Turkey  or  Barbary^  few  objects  of  the 
charity  having  been  found  during  the  last  century*  The 
Master  had  approved  of  a  scheme  given  in  by  the  De- 
fendants, by  which  it  was  proposed  that  a  sum  of  7000/. 
should  be  set  apart  out  of  the  accumulated  fund,  for  the 
purpose  of  redeeming  such  objects  of  the  original  charity 
as  might  still  from  time  to  time  be  discovered,  and  that 
the  remainder  of  the  accumulations,  and  the  future  annual 
income  should  be  applied  to  the  other  charitable  pur« 
poses  mentioned  in  the  testator's  will.  A  scheme  sul>> 
mitted  by  the  relators,  and  rejected  by  the  Master,  had  for 
its  object  the  application  of  the  surplus  income  and  accu- 
mulations to  the  purposes  of  education  only.  Objections 
were  taken,  on  the  part  of  the  relators,  to  the  Master's 
report,  upon  which  it  was  agreed  to  take  the  opinion 
of  the  Court,  without  filing  exceptions.  When  the  in^ 
formation  came  on  to  be  heard  for  further  directions 
upon  the  Master's  report,  it  was  suggested  by  the  Master 
of  the  Rolls,  that  it  might  be  a  question,  whether  this 
was  not  a  case  in  which  the  Crown  was  entided  to  dis- 
pose of  the  fund  by  sign  manual ;  and,  if  the  Court 

should 
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ItSSi       shottld  be  of  opinion  that  the  fbnd  ought  not  to  b^  A^ 

!^    -  '  ^    potted  of  by  the  King's  sign  nianuftli  a  farther  questioti 

OaaMHAi;     ifilghtwflsei  whether  the  Court  had  juri^iction  to  a))ply 

^^        tbOifuAd  to  other  purposed  than  those  exptessly  pointed 

tmmmwkf  ottt  ty  the  testator,  and  whether  it  might  not  be  ttetej<- 

^^'^'"***'     safry  to  apply  for  the  aid  of  the  legislature  irt  that  tl^ 

^Met    The  cause  wair  directed  to  stand  over  to  b<e 

afgued  on  those  points. 


The  Attprney^General*,  on  the  part  of  the  Crown, 
Hdwirtated,  that  he  had  looked  into  the  cases  6n  tliis 
tfttbjecti  atld  he  felt  that  he  could  not  successfully  argue 
tbttt  this  Was  a  ca^  in  which  the  fund  in  que^ion  ought 
to  be  dllposed  of  by  the  king's  sign  manual.  Th6 
ohtfftable  purpose  to  which  the  fund  was  devoted  had 
HOC  wholly  fkiled ;  it  appeared  that  it  still  occasionally 
hi^ppened  that  British  subjects  were  made  captives  on 
the  coast  of  Africa^  and  it  was  impossible  to  say  how 
ftr,  by  a  TttrJcish  War  or  otherwise,  the  number  of  per- 
sons who  might  become  obgect^  of  the  testator's  charit'^ 
able  purpose  might  be  increased.  If  a  fund  were  not 
immediately  applicable  to  a  charitable  purpose  expressed 
by  A  testator,  it  did  not  follow  that  it  might  not,  at  a 
ftnote  time,  become  applicable;  and  the  jurisdiction  of 
the  Court  remained  as  to  the  administration  of  the  fund, 
whether  it  thought  proper  to  retain  the  fund  until  it 
should  become  applicable  to  the  expressed  object  of  the 
testator^  or  to  apply  it  to  purposes  approximating  as  nearly 

as 


•  At  the  hearing  on  farther 
directions,  Mr.  Wray  appeared 
for  the  Attorne^r-General,  by 
whom  the  information  was  filed 
on  behalf  of  the  charity,  at  the 
instance  of  the  relators^  and  it 
was  submitted  to  the  Court, 
whether  it  would  not  be  ne- 


cessary to  make  the  Solicitor- 
General  a  party  to  the  suit^ 
as  the  Attorney-General  could 
not  ar^ue  both  for  the  crown 
and  in  support  of  the  inform- 
ation, but  his  Honor  considered 
that  proceeding  unnecessary. 
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ti8  tDight  be  to  that  expfessed  object    In  tha  AU^^n^  188i. 

General  v.  I^  Bishcp  of  Chester {a)^.  a  legacy. giv«li  ^miiHtt*^ 

towards  establishing  a  bishop  in  America  waa.MdlQOt  GmnaAt 

to  be  void,  though  do  bishop  was  yet  appointedyjiaod  ,^ 

the  money  was  retained  in  Court  till  it  should  be  seen  I»o«MOM«aiP 

whether  any  such  appointment  should  take  place- .  ISU  " 
timately,.  the  legacy  became  applicable  to  the  purpoid 
expressed  by  the  testator,  upon  the  appoiotmeni  off  .a 
bishop  of  Canada,  and  it  was  applied  accordingly. 

Mr.  Pembertony  for  the  relators,  said  he  was  ready /t6 
support  the  scheme  which  had  been  submitted  by  tlM 
relators  to  the  Master,  as  one  of  greater  general  utiiityi 
and  better  calculated  to  give  effect  to  the  intentions  of 
the  testator,  than  the  scheme  adopted  by  the  Master  e 
but  he  had  no  interest  in  opposing  an  applioation  to 
parliament,  if  the  Court  should  be  of  opinion  that  sufb 
a  proceeding  was  indispensable. 

Mn  Wray,  for  the  Attorney*GeneraL 

Mr.  Bickerstethf  for  the  Defendants,  submitted  thai 
the  Court  had  jurisdiction  to  apply  the  surplus  to  the 
purposes  specified  in  the  scheme  approved  by  iha 
Master.  Those  purposes  were  perfectly  consistent  with 
the  general  charitable  intentions  of  the  testator,  for  they 
were  the  very  purposes  to  which  he  had  devoted  the  other 
moiety  of  his  property,  and  to  which  it  might  reasonably 
be  presumed  that  he  would  have  been  desirous  of  apply- 
ing the  surplus^  had  he  foreseen  that  the  redemption  of 
British  slaves  in  Turkey  and  Barhaiy  was  an  object  to 
which  he  had  devoted  too  large  a  portion  of  his  bounty. 
The  distinction  was,  that  where  property  was  left  for 
charity  generally,  or  where  the  charitable  purpose  of  the 

testator 

(a)  1  Bro.  C.  C.  444. 
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1833.        testator  was  so  vaguely  expressed  as  to  be  incapable  of 
[  —^  ■"        receiving  any  definite  construction,  or  where  the  charit- 

Attobney-       •  ,  ^  .  •        J      u 

GsNEEAL      able  purpose  failed  and  no  trustees  were  appointedy  toe 
•pjj'  property  was   to   be  disposed  of  by   the  king's    sign 

IftONMONGKBs'  manual ;  but  where,  in  such  cases,  trustees  were'ap- 
ompany*  pomted,  the  property  was  to  be  administered  cj/pres 
by  this  Court.  In  Moggridge  v.  Thachvell  {a)^  Lord 
Eidon  observed,  tliat  *^  it  is  very  difficult  to  raistf 
a  solid  distinction  between  an  original  gift  absolutely 
indefinite  and  without  qualification,  and  a  case  in  which, 
by  matter  expostfactOy  the  gift  stands  before  the  Court 
in  consequence  of  that  accident,  as  if  it  had  been 
originally  given  indefinitely,  without  any  means  for  carry- 
ing it  into  execution  prescribed."  The  result,  however, 
of  an  elaborate  examination  of  all  the  authorities  made 
by  that  learned  Judge  was,  that  {b)  ^^  the  general  prin- 
ciple most  reconcileable  to  the  cases  is,  that  where 
there  is  a  general  indefinite  purpose,  not  fixing  itself 
upon  any  object,  the  disposition  is  in  the  king  by  sign 
manual ;  but  where  the  execution  is  to  be  by  a  trustee 
with  general  or  some  objects  pointed  out,  there  the 
Court  will  take  the  administration  of  the  trust"  The 
distinction  taken  by  Lord  Eldon  in  Moggridge  v.  Ttiack^ 
toe// had  been  acted  upon  in  the  recent  cases  of  Simon  v. 
Barber  (c),  and  Hayter  v.  Trego,  (d) 

The  Master  of  the  Rolls. 

This  testator  has  directed  that  the  income  of  his  pro* 
perty  be  applied  to  the  uses  after  stated  in  his  will,  and 
to  no  other  use ;  and  by  his  will  he  gives  one  half  part 
of  the  income  of  his  property  for  the  redemption  of 
British  slaves  in  Turkey  or  Barhary.  The  altered  cir- 
cumstances of  those  countries  leave  at  present  litde  or 

no 

{a)  1  Vet.  83.  (c)  5  Russ,  1 1 2. 

[b)  7  Vet.  86.  (</)  lind.  113. 


GA££S/lAi  iOHAIN'€£«3r)  M 


c". 


no  deufod  fear  this  boim^  >ofi.th^te8taU)n>«aiidvthlPMiwi       l^SA^ 

sideratioD  is.what  is  now  to  become i«f:tbifti'>i|0iq[fpi'4^'t   j^^SbinrA 

priattd  furoperty.     The  jnidsdictbn  of  <c(Mirts<4)f(i«^itilt^    GiMMtMP 

with  respect  to  charitable  bequests  is  derfved'fi*dOlitt(riV(        r^^ 

amliority  to  .carry  into  execution  the  trastswif  ariy  ^wifti  JinmHmm^  ^ 

OFiOlher  instrument)  and  the.Conrtas^itp  proceediw^^    w^v-tv-t^ 

Qondiiig.to  the  intention  expressed-in-the  will^oi^  instru^i 

mcnt    iHere  the  testator  wills  that  onenieiietjpof  tlM^ 

incoBseof  his  property  shall  be  applied  to>:  the  itedemp« 

tion  of  British  slaves  in  Turkei/  or  Barbary^  and  to  ao' 

other  tise»    If  this  .Court  were  to  take  upon  itildfirt0«' 

apply  the  moiefy  of  the  testator's  property  ini  qqestion  to* 

anyi  other'  use,  it  would  not  be  execoting  tlNi'«ifipKM^* 

intention  of  the  testator^  but  would  be  aetingr  Id'dit^dl^' 

opposition tothat  intention*   I  cfmnot^  Uierefore, ^tttfswmd 

a  jurisdiction  to  devote  this  property  to  anyotfa^i^'pdr-t/ 

pose^  althoagh  it  is  extremely  fit  that  eome  bentfioisli^ 

use  should  now  be  made  of  it     But  it  appears  to  md^ 

that  this  can  only  be  effected  by  the  supreme  power'iaf 

the  legislature^  end  that  I  must  refer  it  to  the  Master  tty 

approve  of  a  scheme  for  the  future  application  ^f  tbiis 

property  to  be  submitted  to  the  oonsideratioii'  of'the^ 

legislature,  and  the  Attomey^Oeneral  and  the  pattfM'* 

interested  in  the  disposition  of  the  other  half  oflhe 

testator's    state  are  to  attend  the  Master  upon  the  re^^' 

ference  as  to  such  scheme. 


^09.18.21. 


The  Ironmongers'  Company  presented  a  petition  of        1854. 
appeal  against  his  Honor's  decree. 

Sir  E.  Sugden  and  Mr.  Duckworth^  for  the  appeal^ 
said  that  the  late  Master  of  the  Rolls,  in  referring  it  to 
the  Master  to  inquire  and  state  what  act  of  parliament 
would  be  necessary  for  carrying  this  charity  into  effect, 
proceeded  upon  an  erroneous  construction  of  the  will. 

Vol.  II.  Q  q  His 
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18S4.        His  Honor  considered  that  the  introductory  flenlmce 
Attomiet-    ^^''^ting  the  interest  of  the  fund  to  be  applied  to  no 
GsMjuAL      other  uses  than  thereinafter  mentioned,  was  tantamoant 
j^         to  an  express  prohibition,  with  reference  to  a  moiety  of 
the  income,  against  its  application  to  any  other  object 
than  the  one  particularly  specified ;  namely,  the  redemp- 
tion of  British  slaves  in   lYo'key  or  Barbary.     That 
sentence,  howerer,  evidently  overrode  the  whole  of  the 
will,  and  applied  equally  to  all  the  charitable  disposi- 
tions contained  in  it«     If,  therefore,  the  entire  inccMne 
of  the  charity  fund  were  distributed  among  the  four 
objects  which  the  testator  had  designated,  or  among 
such  of  them  as  were  still  in  existence,  the  direction 
that  it  should  be  applied  to  no  other  uses  than  therein- 
after mentioned,  was  strictly  complied  with,  in  whatever 
proportions  the  distribution  might  be  made.    Indeed, 
every  express  gift  in  favour  of  particular  objects,  in- 
volved a  necessary  implication  that  the  fund  should  be 
applied  to  no  other  purpose.     The  decree  besides  was 
manifesdy  inconsistent  with  itself;  for  such  a  state  of 
circumstances  as  his  Honor  appeared  to  have  assumed 
could  not  possibly  arise*     No  part  of  the  property  was 
without  a  legal  owner;  the  whole  was  vested  in  the 
company  as  trustees,  and  was  distinctly  dedicated  to 
charity.     It  followed,  of  necessity,   that  the  right  to 
administer  the  fund  rested  with  the  Court  itself;  and  if 
that  were  so,  upon  what  conceivable  principle  could  the 
Court  abandon  the  jurisdiction  and  call  in  the  legis- 
lature to  its  aid  ?    The  only  instances  in  which  appli- 
cations had  been  made  to  parliament  for  the  regulation 
of  charities  had  been,  not  where  there  was  a  failure  of 
tile  original  objects  of  the  charity,  or  for  the  purpose  of 
sanctioning  an  application  to  new  objects,  but  where  it 
was  desirable  to   extend  or  alter  the  administrative 
powers  given  by  the  founder  to  the  trustees.     The  eze* 
cution  of  this  charity,  therefore,  belonged  entirely  and 

exclusively 
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exclusively  to  the  Court;  and  if  from  the  altered  cir*       1834^ 

cumstances  of  the  times  it  had  become  impossible  to     .      -  ■? 

give  effect  to  the  whole  of  the  testator's  benevolent  in-     Ginbral 

tensions  in  specie^  the  Court  would  endeavour  to  execute         .j^ 

the  charity  cypres.  Tlie  Attomey-General  v.  The  Mayor  <if  ItowKm^mP 

London  (a),  The  ^Attorney-General  v.  Andrem.  (i)  Where^       *""!«"/• 

therefore^  of  several  objects  designated^  some  had  failed^ 

the  surplus  income  no  longer  required  for  them  would 

be  applied  to  the  I'emaining  objects,  npon  the  natural 

presumption  that  the  intention  of  the  founder  himself 

would  be  thereby  most  strictly  followed,  the  provisions 

of  the  will  furnishing  in  this  respect  the  safest  ex-^ 

position   of  his  wishes.     The  Court  proceeded  upon 

that  principle  in  the  unreported  case  of  The  AHomty^ 

General  v.  The  Bishop  of  Landaff'{c)f  where  a  testator 

having  bequeathed  certain  sums  Out  of  his  fortune  for 

the  foundation  of  scholarships  in  the  two  universideii 

and  directed  the  residue  to  be  employed,  as  in  th« 

present  case,  in  the  redemption  of  British  captives  in 

Dp'key  or  Barbary^  and  it  appeared  that  there  were  noti6 

to  redeem,  the  Court  directed  the  liberated  fund  to  be 

applied  towards  the  augmenting  of  the  scholarships. 

If,  however,  the  Master  of  the  Rolls  came  to  A 
correct  decision  upon  the  construction  of  the  will,  If 
the  charity,  as  to  a  moiety  of  the  fiind,  had  altogether 
failed,  so  that  there  no  longer  existed  any  charitable  trust 
which  the  Court  could  execute,  or  any  person  who  was 
entided  to  claim  the  fund  beneficially,  the  fund  itself 
belonged  to  that  extent  to  the  Ironmongeri  Company 
for  their  own  use.  The  property  was  vested  in  them  as 
trustees ;  and  when  the  trusts  which  attached  upon  it 

ceitfed^ 

(a)  3  Bro.  C.  C.  171.  (c)  Mwrch  9tb,  1819. 

(&)  5  Ftfii  635.;  and  Andrew  v« 
Trimly  HaU,  9  Vet.  525. 

Qq2 


584  CASES  IN  CHANCERY. 

18S4r.  ceasedi   the  beneficial  ownership  of  course  remained 

/     "  in  the  trustees,  airainst  whom  the  crown  could  main- 

General  tain  no  title;  and  the  trustees  were  willing  that  the 

r|^^  income  should   be  applied  according  to  the   scheme 

JioimoMosmt'  approved  by  the  Master. 
Company. 

The  Solicitor-General  (Mr.  Rolfe)  and  Mr.  Wray^ 
who  appeared  for  the  Crown,  admitted  that,  upon  the 
authority  of  Lord  Eldon  in  Moggridge  v.  Tkactwell  {a)^ 
it  was  impossible  to  contend  that  the  fund  in  question 
had  become  vested  in  the  Crown,  so  as  to  be  disposable 
for  charitable  purposes  under  the  sign  manual. 

Sir  W.  Home^  Mr.  O.  Anderdouy  and  Mr.  Bethdl,  in 
support  of  the  decree,  submitted  that  the  construction 
put  upon  the  will  by  the  Ironmongers*  Company  could 
only  be  upheld  by  striking  out  the  prohibitory  clause 
in  the  will  altogether.  It  was  incorrect  to  say  that  the 
Court  had  disclaimed  the  jurisdiction;  so  far,  otherwise^ 
the  very  reference  to  the  Master,  directing  him  to  con* 
sider  and  report  what  act  of  parliament  might  be 
requisite,  was  an  implied  assertion  and  recognition  of 
the  jurisdiction,  although  the  Court  at  the  same  time 
thought  that  the  application  of  the  fund  to  new  objects, 
and  especially  to  objects  which,  if  his  Honor's  construc- 
tion was  right,  were  expressly  excluded  by  the  language 
of  the  testator,  ought  to  be  made  under  the  sanction 
of  the  legislature.  There  was  neither  principle  nor 
authority  to  shew  that  the  resort  to  parliament  for  such 
a  purpose  was  unjustifiable  or  improper.  The  case 
referred  to,  of  T/ie  Attorney-General  v.  The  Bishop  of 
Llandaffj  had  little  bearing  on  the  question;  for  not  only 
was  the  decree  in  that  case  made  without  opposition, 
and  by  arrangement  between  the  parties,  but  the  fund, 

of 

(fl)  7  Vei,  Z6. 
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of  which  the  new  distribution  was  directed  among  the        1634. 
other  charitable  objects  specified,  was  a  mere  residuary     j.      ^     ^ 
bequest,  by  the  will  itself  made  subject  to  the  payments      Genbbal 
in  favour  of  those  very  objects.  j^^ 

IbowkoimxbiP 


The  Lord  Chancellor,  after  stating  the  case,  pro-      Not).2U 
ceeded  as  follows :  — 

The  question  which  the  appeal  raises  is  this :  -^  Was 
the  Court  entitled,  upon  the  construction  of  the  will,  to 
repudiate  the  jurisdiction  ?  But  another  view  has  been 
first  of  all  taken  by  the  relators*  counsel;  they  deny 
that  his  Honor  did  repudiate  the -jurisdiction;  they 
say  he  sustained  it,  entertaining  the  question,  and  re- 
ferring it  to  the  Master  to  settle  a  scheme  for  a  private 
act  of  parliament. 

I  cannot  at  all  take  this  view  of  the  decree  ;  the  de- 
claration is  express,  that  the  Court  has  no  jurisdiction 
to  apply  the  fund  otherwise  than  to  the  redemption  of 
British  slaves ;  and  as  there  are  none  such  to  redeem, 
the  declaration  is,  that  the  fund  shall  have  no  applica- 
tion until  a  new  and  improbable  state  of  things  arises. 
It  is  said  that  this  is  only  a  suspension  of  the  fund ;  but 
the  question  is  (and  that  comes  under  the  general  argu- 
ment on  the  construction),  whether  or  not  the  will  au- 
thorises the  Court  to  apply  the  fund  to  other  objects 
than  the  redemption  of  slaves;  which  his  Honor's 
declaration  negatives  entirely. 

As  for  the  reference  to  the  Master  to  approve  of  a 
scheme  for  an  act  of  parliament,  I  do  not  profess  to  un- 
derstand how  that  alters  the  import  of  the  declaration. 
His  Honor  declares  that  at  present  the  Court  has  no 
jurisdiction!  and  desires  a  bill  to  be  presented  to  parlia- 

Qq  3  ment 
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1834.       ment  for  the  purpose  of  obtaining  powers^  which  he 

!  ■   '  ■        considers  the  Court  not  now  to  possess.     It  would  be 
Attoeniy-  '^ 

Gbmbral     hard  to  conceive  a  more  complete  denial  of  the  Coart's 

f^        jurisdiction  than  this  course :  the  meaning  of  it  is  plaie, 

iBOMicoifOBM'  that,  as  the  law  now  stands,  the  Court  has  no  jurisdic- 

^  ^'     tion  to  apply  the  fund  except  in  redemption  of  slaves, 

and  will  never  have  any  such  jurisdiction  until  the  law 

is  altered.     There  is  no  foundation  for  Uiat  propositioOy 

nor  has  this  Court  any  thing  to  do  with  directing  bills 

to  be  brought  in  for  the  purpose  of  extending  its  power 

to  objects  of  bounty  not  named  in  the  will,  nor  in  the 

testator's  contemplation. 

We  come  then  to  the  only  question  here  raised,  and 
that  is  upon  the  construction  of  the  will. 

When  a  testator  gives  one  charitable  fund  to  three 
several  classes  of  objects,  unless  he  excludes  by  most 
express  provisions  the  application  of  one  portion  to  the 
purpose  to  which  the  others  are  destined,  it  is  clear  that 
the  Court  may  thus  execute  his  intention  in  the  event 
of  an  impossibility  of  applying  that  portion  to  its 
original  destination.  The  character  of  charity  is  im- 
pressed on  the  whole  fund ;  there  is  good  sense  in  pre- 
suming that,  had  the  testator  known  that  one  object  was 
to  fail,  he  would  have  given  its  appropriated  fund  to 
the  increase  of  the  funds  destined  to  the  other  objects 
of  his  bounty ;  and  there  is  convenience  in  acting  as  he 
would  himself  have  done.  This  is  the  foundation  of  the 
doctrine  of  cypres. 

The  unreported  case,  with  which  I  have  been  fur- 
nished, of  The  Attomey^General  v.  The  Bishop  ofUandaff^ 
resembles  the  present  in  many  particulars.     It  arose 
upon  Lord  CraverCs  will  in  1647,  which  gave  part  of 
his  property  to  endow  scholarships  at  the  two  Univer- 

sities, 
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sitiesy  and  the   residue  to    redeem  British   captifes^        188i. 


exactly  as  this  will  does.     Upon  a  reference  to  the     . 

ATTOKNlir* 

Master,  it  was  found  that  there  were  none  to  redeem;      Obnj^jmul 
and  a  scheme,  being  approved,  was  sanctioned  by  the         J^ 
Court,  for  using  all  thjs  fund,  except  a  moderate  portion  lMmimoi»^^ 
set  apart  in  case  captives  should  be  made,  and  applying     ^^^"P*^* 
the  residue  to  increase  the  number  and  income  of  the 
scholars.     Nothing  can  be  conceived  more  like  than 
that  case  to  this ;  the  only  difference,  indeed,  being 
that  there  are  said  to  be,  here,  words  of  exclusion.    Let 
us  then  see  if  this  be  so. 

I  should  have  been  disposed  to  favour  the  relators' 
argument,  on  which  the  decree  must  rest,  had  the  will 
been  that  one  half  should  be  employed  in  redeeming 
captives,  and  in  no  other  way  whatever ;  or  that  the  two 
fourths  should  be  employed  in  the  other  charides,  and 
no  more  than  these  two  fourths  in  those  or  any  such 
charities.  But  that  is  far  from  being  the  case;  the 
testator  says,  ^*  The  capital  shall  not  be  diminished  by 
giving  away  any  part  thereof,  and  the  interest  shall  not 
be  applied  to  any  other  use  or  uses  than  those  herein- 
after mentioned."  The  object  of  this  general  pro- 
hibition plainly  is  to  secure  the  whole  fund,  principal 
and  interest,  to  charitable  uses;  to  forbid  any  alienation 
of  the  capital,  and  any  diversion  of  the  income  to  any 
other  purposes  than  those  which  he  specifies.  The  ex- 
pression ^^  use  or  uses,"  even  literally  taken,  lets  in  all 
tlie  charities  specified,  provided  the  fund  be  given  among 
them,  and  not  otherwise  applied.  Undoubtedly  the 
funds  must  be  applied  in  the  proportions  specified; 
one  half  to  one,  and  one  fourth  to  each  of  the  two  other 
objects ;  and  it  would  be  a  breach  of  trust  to  give  part 
of  the  moiety  to  either  of  the  two  other  purposes  as 
long  as  there  remained  captives  to  redeem.  But,  thai, 
it  would  be  just  as  much  a  breach,  of  trust  without  the 

Q  q  4  prohibitory 
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lfiS4f,       prohibitory  clanse  as  with  it     If  I  bequeath  1002.  to 

jI^^^^^    ^  ^nd  50/.  to  each  of  two  other  persons,  -B.  and  CI9 

GoiMSLAh     my  will  is  broken  if  my  executor  gives  JB.  and  C  more 

^^         than  50/.  each,  taking  the  excess  out  of  A.*s  lOQL ;  bat 

iBONMoiifisas'  it  is  not  the  more  broken  because  I  use  words  of  super-* 

^^^*     fluity,  and  say,  **  I  bequeath  200/.  as  follows,  and  to  no 

other  use  or  uses."     So,  here,  the  prohibition  is  merely 

superfluous,  and  has  no  greater  operation  in  preYenting 

an  appropriation  of  the  fund  in  proportions  diflfereot 

from  those  specified,  than  if  the  prohibition  had  been 

oitirely  omitted ;  expressio  eorum  qua  tacite  insurU  nihil 

operatur. 

So,  in  the  case  of  a  charity,  where  I  bequeath  lOtiL  to 
one  object,  and  50/.  each  to  two  other  objects  of  bounty, 
my  trustees  violate  their  duty  if  they  give  less  than  IQOL 
to  the  one,  and  more  than  50/.  to  each  of  the  other  two; 
and  that,  whether  I  use  words  of  exclusion,  such  as  ^^no 
otherwise,"  ^^  no  other  charities,"  &c.,  or  omit  to  use 
them.  But  when  the  one  object  fails,  the  doctrine  of 
cypres  becomes  applicable,  although  it  has  no  place  in 
legacies  to  individuals;  and  the  intention  to  which  the 
Court  is  to  approximate  will  be  gathered  from  the  other 
gifts,  and  from  the  gift  itself.  Should  words  be  used 
which  positively  exclude  such  an  approximation,  — 
as,  for  instance,  if  there  be  an  express  direction  that 
each  of  the  charities  named  shall  have  so  much,  and 
neither  more,  nor  less,  and  one  shall  not  be  extended 
in  case  the  objects  of  another  fail,  —  then,  clearly,  the 
doctrine  can  have  no  place;  but  that  is  because  the 
will  of  the  testator  has  expressly  said  so ;  and  by  acting 
against  his  clear  intent,  the  Court  would  not  be  execut- 
ing cypres  (as  near  as  possible),  but  departing  as  far  as 
possible  from  that  intent.  This  cannot  be  said  of  the 
general  words  used  here,  which  are  abundantly  satisfied 
if  no  part  of  the  capital  is  given  away  at  all,  and  no 

part 
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part  of  the  interest  to  any  other  than  the  specified  pur-        18S4. 
poses.     Nor  is  the  will  at  all  violated  by  applying  the    ^      '  *  . 
undisposed  and  undisposable  surplus  of  one  branch  to      Geneeal 
increase  the  objects  of  the  other  branches  of  the  same         r^^ 
charity*  lEOMUoKontt* 


CoB^afiy. 


The  decree  must,  therefore^  be  altered  as  r^ards  the 
declaration  and  the  reference  to  approve  of  a  scheme  to 
be  submitted  to  parliament;  and  instead  of  that,  the  de- 
claration is,  that  the  Court  has  jurisdiction  to  apply  the 
surplus  income  of  the  moiety  of  the  charity  property  in 
question  in  the  cause,  and  the  accumulations  thereof,  as 
near  as  may  be  to  the  intentions  of  the  testator ;  having 
regard  to  the  bequest  touching  British  captives,  and  also 
to  the  other  charitable  bequests  in  the  will ;  and  refer  it 
back  to  the  Master  to  approve  a  proper  scheme  for 
such  application. 
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1638. 


Rolls. 

.    jj?^%  HARRINGTON  and  MILLIGAN  r.  LONG. 

L.C. 

1834.        npHE  bill  was  filed  by  Joseph  Hanington  and  Charles 

24.27/  Milligan  as  a  supplemental  bill,  and  it  prayed  that 

Nop.  21.       ijjg  Plaintiff  Harriiigton  might  have  the  benefit  of  a 

tiTe  tT'°'  ^'^cree  which  had  been  obtained  by  the  Plaintiff  3IH' 

purchase  an      Ugan  as  a  creditor  of  the  deceased  testator  Long,  in  a 

is  the  subject    ^^^^  instituted  by  Milligan  for  the  benefit  of  himself 

of  a  suit;  but    ^nd  all  other  the  creditors  of  Long.     The  bill  stated,  as 

if  the  pur-  ^ 

chaser  give  an   supplemental  matter,  that  the  Defendant  Sarah  Long^ 

i^inst  afl  ^^®  executrix  of  the  testator,  had  proved  the  will  since 
costs  that  the  decree  had  been  obtained,  and  that  no  account  of 
may  be  in-  ^^®  testator's  assets  had  been  directed  agauist  her  in  the 
curred  by  the  original  suit,  although  she  had  been  made  a  par^  De- 
prosecution  of  fendant  to  that  suit,  as  claiming  to  be  entitled  to  the 

the  suit,  the  testator's  real  estate  under  a  deed  executed  by  the  tes- 
transaction  ^  '' 

amounts  to  tator  five  days  only  previous  to  his  death ;  and  the  bill 
™Wie°e*after  ^^^^  stated,  as  supplemental  matter,  that  the  deed,  so 
decree  in  a  executed  by  the  testator  in  her  favour,  was  made  when 
the  Plaintifi'  '  ^^^  testator  was  in  a  state  of  mental  incapacity,  and 

sold  a  debt  ouj^ht  to  be  declared  fraudulent  and  void  as  ai^ainst 
which  he  had        ^^  ,     ,  ,  , 

proved  in  the    creditors.     The  bill  further  stated,  that,  subsequently  to 

to"k%^"  th  '^®  decree  obtained  by  Milligan  in  the  original  suit,  the 
purchaser  a  Plaintiff  Milligan^  in  consideration  of  a  sum  of  60/.,  had 
demnity   "       assigned  the  debt,  amounting  to  95/.,  which  he  had 

agaiost  all        proved  before  the  Master,  to  Hatrington,  with  whom 

expenses  .  , 

which  he  had   he  had  joined  as  co-plaintiff  in  the  supplemental  suit. 

incurred  and 

might  incur  in 

the  suit,  and         The  Defendant  Sarah  Long,  by  her  answer,  stated 

tinued°to^b ""   ^^^  ^^^  ^^^  '^^^"  informed,  and  believed,  that  such  an 

used  as  Plain-  assignment 

tiffin  the  suit, 

together  with  that  of  the  purchaser;  it  was  held,  that  this  transaction  amounted  to 
maintenance,  and  the  bill  was,  upon  that  ground,  disnuBsed. 


CASES  IN  CHANCEBY.  «8l 

assignment  of  the  debt  of  95/.  as  was  stated  in  the  bill        1883. 

had  been  made  by  MiUigan  to  the  Plaintiff  Harringtonf  J^"  ™  ' 
and  that  she  believed  such  assignment  to  have  been  made  t^ 

solely  for  the  purpose  of  prosecuting  this  suit;  and  she        I^^^* 
submitted  that  such  assignment  was  contrary  to  law. 

Before  the  Plaintiff's  counsel  opened  the  case,  the 
objection  raised  by  the  answer  of  the  Defendant  Sarah 
Long  was  taken;  namely,  that  the  bill  could  not  he 
maintained,  inasmuch  as  the  assignment  made  by  Afif- 
ligan  to  the  Plaintiff  Harringion^  was  made  solely  for 
the  purpose  of  enabling  the  latter  to  prosecute  the  suit, 
and  upon  the  further  ground  that  the  assignment  of  the 
debt  was  accompanied  by  a  deed  of  indemnity  frod) 
Harrington  io^  MiUigan  against  the  expenses  which  bad 
been  already  incurred,  or  might  be  incurr^,  by  MUligw^ 
in  the  prosecution  of  the  suit 

Mr.  Bickersteth,  Mr.  Pemberion,  and  Mr.  Wakefield^ 
in  support  of  the  objection. 

The  transaction  between  Harrington  Qnd  MiUigan 
amounts  clearly  to  a  case  of  maintenance.  The  ques- 
tion is,  not  merely  whether  this  Court  will  give  effect  to 
the  assignment  of  a  right  which  can  only  be  enforced  by 
litigation,  but  whether  the  Court  will  give  effect  to  th? 
assignment  of  a  suit  actually  instituted.  It  is  alleged 
that  Harrington  has  an  interest  in  a  debt  to  a  large 
amount,  found  in  another  suit  to  be  due  from  the  testator 
in  this  cause  to  a  Mr.  Bowater.  Admitting  that  to  be 
the  fact,  how  stands  the  transaction  ?  Here  is  a  party, 
who,  before  the  claim  of  a  litigant  —  that  litigant  being 
an  entire  stranger  to  him  —  is  established,  and  while  the 
matter  is  still  sub  judice,  bargains  for  that  claim,  and 
buys  it  at  a  low  price  for  collateral  purposes,  and 
with  a  view  to  obtain  relief  from  this  Cpurt  ia  matters 

not 
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,  iS^i*       not  directly  connected  with  the  object  of  the  suit.-     If 
ri^^^'^^     JlfiiZ/gfan  had  not  prosecuted  the  original  suit  in  a  proper 
V,  manner,  it  was  open  to  Harrington  to  apply  to  this  Court 

^^^'        to  obtain  the  conduct  of  it.     That  would  have  been  the 
regular  course  of  proceeding ;  but  this  Court  will  not 
permit  a  stranger  to  buy  the  claim  of  a  creditor  who  has 
instituted  a  suit,  in  order  to  make  the  claim  so  purchased 
the  instrument  of  further  litigation.     Suppose  the  case 
of  a  person  who  happened  to  have  an  enmity  against 
another,  who  was  indebted  to  a  third  party;  such  a 
person  might  find  effectual  means  of  indulging  his  vin- 
dictive feelings,  if  it  were  lawful  for  him  to  purchase  a 
debt  of  100/.  for  a  trifling   consideration,   and,  by  a 
course  of  expensive  and  harassing  litigation,  to  make 
that  purchase  the  instrument  of  the  ruin  of  the  original 
debtor.     The  principles  applicable  to  maintenance  and 
champerty  at  law  are  fully  recognised  in  courts  of  equity : 
Wood  V.  Downes.  (a) 

Mr.  Barber,  for  a  Defendant  interested  under  the  will 
of  Longf  submitted,  that  a  suit  could  not  be  maintained 
by  co-plaintiffs,  one  of  whom  had  an  interest,  and  the 
other  no  interest  in  the  subject-matter  of  the  suit ;  and 
he  cited  the  following  cases  in  support  of  that  pro- 
position ;  The  King  of  Spain  v.  Machado  (6),  Ci^  v, 
Platell  {c\  Makepeace  v.  Hayihome.  {d) 

The  Master  of  the  Rolls. 

There  is  no  principle  which  prevents  a  person  from 
assigning  his  interest  in  a  debt  after  the  institution  of  a 
suit  for  its  recovery.  Maintenance  is  where  there  is 
an  agreement  by  which  one  party  gives  to  a  stranger 

the 

(a)  18  Vcs.  120.  (c)  Ihid.  242. 

\h)  4  Ruu.  3S5.  id)  Ihid.  244. 
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the  benefit  of  a  suit,  upon  condition  that  he  prosecutes       18d3t 

it.      In   Wood  V.  Downes,    Lord  Eldon   thought   this   j^^^^,, 

was  done  indirectly;    in  Hartley  v.  BusseU{a)f  it  ap-  «• 

peared  to  me  that  it  was  not  done.     Maintenance  is  ^  * 

properly  discouraged,  because  it  promotes  litigation  and 

leads  to  oppression.     But  the  mere  assignment  of  the 

subject  of  a  suit  cannot  be  considered  as  maintenance. 

Such  an  assignment  gives   the  person  to  whom  it  is 

made  a  right  to  institute  a  new  proceeding  in  order  to 

obtain  the  benefit  of  the  assignment;  and  the  proper 

mode  of  doing  this,  in  the  present  casCi  would  have 

been  by  filing  a  supplemental  bill,  in  which  the  assignor 

should  have  been  made  a  defendant     But  how  can  the 

assignor  be  joined  as  a  plaintiff  in  such  a  proceeding? 

Mr.  Tinnei/f  for  the  Plaintifl^. 

The  Plaintiff  Harrington  had  only  a  chose  in  action 
by  the  assignment ;  and  it  was  necessary  to  bring  before 
the  Court  the  person  in  whom  the  legal  right  to  the 
debt  remained.  Whether  the  assignor  is  brought  before 
the  Court  as  a  plaintiff  or  as  a  defendant  is  not  material, 
either  for  the  purposes  of  substantial  justice,  or  even 
with  reference  to  the  ordinary  practice  which  prevails 
in  framing  bills  as  to  the  mode  of  introducing  formal 
parties.  A  person  having  a  claim,  and  a  mere  stranger 
to  that  claim,  cannot  join ;  but  where  the  legal  right 
is  in  one  person,  and  the  equitable  interest  is  in  an- 
other, such  persons  are  properly  joined  as  co-plaintifis. 
This  Court  always  takes  care  to  have  the  person 
entitled  to  the  legal  interest  before  it,  in  order  that  he 
may  be  compelled  to  do  every  thing  which  is  necessary 
to  give  effect  to  the  claim  of  the  person  who  has  the 
beneficial  interest.     The  Court  has  decided  that  the 

assignment 

(a)  3  Sim.  4*  Stu.  144. 


594  CASES  IN  CHANCERY- 

liSS.        assignment  of  Milligan's  debt  to  the  PlaintiiF  was  not 
*      -      '      maintenance ;  and  as  to  the  deed  of  indemnity  against 
V.  costs,  which  is  now,  for  the  first  time,  allied  to  have 

®*  been  given,  that  could  not  alter  the  character  of  the  trans- 
action, supposing  it  were  open  to  the  Defendants  to  go 
into  the  consideration  of  that  question.  So  far  from  such 
a  deed  of  indemnity  being  unlawful,  it  lias  been  decided 
that,  upon  the  sale  of  an  interest  under  a  contract,  the 
seller  becomes  a  trustee  for  the  second  purchaser,  and 
the  second  purchaser  is  bound  to  indemnify  the  seller 
against  any  costs  incurred  in  proceedings  for  his  benefit : 
Wood  V.  Griffith  (a).  But  even  if  the  law  were  other- 
wise, no  question  can  now  be  raised  as  to  the  efiect  of 
the  supposed  deed  of  indemnity ;  for  the  fact  of  such  a 
deed  having  been  given  is  not  stated  upon  the  pleadings* 
and  no  notice  has  been  given  to  the  Plaintiff  for  the 
production  of  such  an  instrument  at  the  hearing. 

On  the  other  side  it  was  insisted,  that  tlie  fact  of  the 
deed  of  indemnity  having  been  given  was  proved  by 
the  solicitor  of  the  Defendant  Sarah  Long^  who  bad 
been  examined  by  her  in  the  supplemental  suit ;  and  that 
the  question  as  to  the  effect  of  such  an  instrument  was 
sufficiently  put  in  issue  by  the  answer  of  Sarah  Long. 

The  Master  of  the  Rolls  said,  that  notice  for  the  pro- 
duction of  the  deed  nt  the  hearing  ought  regularly  to 
have  been  given ;  but  that,  as  the  answer  of  tiie  Defend- 
ant alleged  that  the  assignment  had  been  obtained  by 
Hairington  solely  for  the  purpose  of  enabling  him  to 
prosecute  the  original  suit,  and  to  impeach  the  deed 
which  gave  the  property  to  Sarah  Long^  the  deed  of 
indemnity  was  a  fact  to  prove  the  truth  of  that  allegation ; 

and 

(a)  1  Swamt.  45. ;  and  see  SugderCs  V.  4*  P*  vol  i.  p.  564.  9th 
edit. 
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and  that  it  was  not  necessary,  in  any  casei  to  state  in  the        1883. 
answer  the  particular  evidence  by  which  a  feet  was  to   . '    ■  -        ^ 
be  established.    The  proof  of  the  deed  of  indemnity  «. 

was  therefore  admissible,  and,  although  incomplete  by        ^"^ 
reason  of  the  want  of  notice  to  produce  the  deed,  was 
sufficient  to  induce  the  Court  to  direct  an  inquiry  b^ 
fore  the  Master  as  to  the  existence  of  the  deed. 

Upon  this  opinion  being  expressed  by  his  Honor, 
the  deed  of  indemnity  was  produced  by  the  Plaintiff 
HarringtoNf  who  was  present  in  Court ;  and  it  appeared 
to  be  to  the  effect  stated  by  the  Defendant's  counseli 
Upon  the  production  of  the  deed,  his  Honor  declared 
his  opinion  that  this  was  clearly  a  case  of  maintenance, 
and  he  accordingly  dismissed  the  bill. 

Upon  the  question  of  costs,  the  Master  of  the  Rolls 
directed  the  costs  of  all  parties,  except  the  Defendant 
Sarah  Longj  to  be  paid  by  the  Plaintiffs ;  but  consider- 
ing  that  Sarah  Long  had  been  well  aware  of  the  exist- 
ence of  the  deed  of  indemnity  at  the  time  when  she  put  in 
her  answer,  and  ought  then  to  have  defended  herself  by 
plea;  that  her  neglecting  to  adopt  this  course  had  occa- 
sioned all  the  subsequent  expense  incurred  in  the  suit  | 
and  that  it  would,  therefore,  be  unreasonable  to  give  her 
the  costs,  which,  if  she  had  used  due  diligence,  would 
have  been  avoided,  his  Honor  thought  that  the  bill,  as 
to  her,  ought  to  be  dismissed  without  costs. 


The  Plaintiff  iJiarm/2g/o»  presented  a  petition  of  re*         1834. 
hearing.  -^^^/^f'  «^- 

Mr.  Tinney  and  Mr.  Beames^  for  the  Plaintiff. 

It  cannot  be  disputed  that  the  purchase  of  an  interest 
which  is  the  subject-matter  of  a  suit  is  perfectly  lawfuL 

In 


Long. 
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ilBS^.       In  BoUe's  Abridgment  (a),  it  is  said,   that   if  a    man 
t,"*    "         purchase  land  of  A,  pending  a  suit  in  Chancery  for  the 
v.  land  by  A.  against  J3.,  this  is  not  maintenance^  though 

,  tjbe  purchaser  has  cognisance  of  the  suit  For  that 
proposition  a  case  in  the  time  of  Henry  8.  is  cited ; 
and  the  law  continues  unaltered  in  this  respect  at  the 
present  day.  Maintenance  consists  in  unlawfully  assist- 
ing another  to  carry  on  a  suit  (&) ;  but  where  a  party 
has  himself  any  species  of  interest,  however  remote^  in 
the  subject-matter  of  a  suit,  and  buys  the  plaintiff's 
interest  in  the  suit,  such  a  transaction  cannot  be  im- 
peached on  the  ground  of  maintenance.  In  the  present 
case,  the  PUmtiff  Harrington  had  claims  to  a  very 
large  amount  upon  the  estate,  the  administration  of 
which  was  the  object  of  the  creditor's  suit;  and  he 
bought  the  debt  of  MilUgan  for  a  bon&Jide  consider- 
ation, with  a  view  to  prosecute  those  claims. 

It  was  not  denied  in  the  Court  below  that  an  in- 
terest pendente  lite  might  be  lawfully  purchased;  but 
it  was  supposed  that  the  deed  of  indemnity,  g^ven  by 
the  purchaser  against  all  costs  that  might  be  incurred, 
tainted  the  transaction  with  maintenance.  There  is  no 
foundation,  in  reason  or  authority,  for  the  supposition 
that  an  indemnity  against  costs  so  given  by  a  purchaser 
would  alter  the  nature  of  the  transaction.  All  the 
authorities,  indeed,  which  have  reference  to  this  subject, 
lead  to  a  directly  contrary  conclusion.  In  Wood  v. 
Griffitk  (c)  it  was  decided  that  the  purchaser  under  a 
sub-contract  was  bound  to  indemnify  the  original  vendee 
against  costs  incurred  in  proceedings  for  his  (the  pur- 
chaser's) benefit;  and  are  not  all  the  costs  to  be  in- 
curred 

(a)  VoLii.  p.  115.  (c)  SugdenU   F.  ^  P.    vol.  i. 

id)  Co.  Xt/.  368.6.   I  Hawk,  P,      p.  564.  9th  edit. 
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curred  by  the  Plaintiff  Harrington  in  recoverirtg  'Ms        Jlftk?. 
debt  costs  in  proceedings  for  his  benefit?     It  has  betin    ttTl^Z^, 
laid  down  in  this  Couit,  that  a  purchaser  of  an  estate  v. 

pendente  litcy  on  filing  his  supplemental  bill,  corner  Mto 
the  Court  ^^ro  bono  et  malo^  and  shall  be  Kabl«  to  ttll 
tlie  costs  in  the  proceedings,  from  the  beginning  to  tlte 
end  of  the  suit:  Anon. {a).  Where,  then,  can  be  the 
illegality  of  aii  indemnity  given  by  the  purchaser  of  an 
interest  pendetite  lite  against  costs  to  which  the  law^of 
this  Court  declares  that  he  shall  be  liable?  In  Wafif^ 
V.  Ward  {b\  Lord  Eidon  says,  *^  If  the  purchaser  of  an 
equity  of  redemption  enter  into  no  obligation  with  the 
party  from  whom  he  purchases,  either  by  bond  or  coiee- 
nant  of  indemnity  to  save  him  harmless  firom  the  mor^- 
gage,  yet  this  Court,  if  he  receives  possession  and  has 
the  profits,  would,  independent  of  contract,  raise  upon 
his  conscience  an  obligation  to  indemnify  the  vendor 
ngainst  the  personal  obligation  to  pay  the  money  due 
upon  the  vendor's  transaction  of  mortgage."  Williams 
V.  Protheroe  (c)  is  a  case  at  law  in  which  the  subject  of 
maintenance  was  much  considered;  and  it  was  there 
decided,  upon  a  writ  of  error  from  the  Court  of  King's 
Bench,  that  an  agreement  between  the  seller  and  pur- 
chaser of  an  estate,  whereby  the  purchaser,  bearing  the 
expense  of  certain  suits  commenced  by  the  seller,  was  to 
have  the  benefit  of  those  suits,  and  the  purchaser  bear-* 
ing  the  expense  was  to  be  at  liberty  to  use  the  name  of 
the  si'ller  in  any  actions  he  might  think  fit  to  commence, 
did  not  amount  to  champerty.  So,  in  Hartley  v.  RuS' 
sell  {d)y  a  transaction,  in  its  circumstances  certainly  some* 
what  savouring  of  champerty,  was  held,  by  the  same 
Judge  who  decided  the  present  case,  not  to  amount  to 

champerty. 

(fl)  1  Alk.  89.  (c)  5  JSing.309.;  and  3  Vounge 

(A)  7  Vet,  332.  ij-  Jerv,  129. 

((/)  2  Sim,  j-  Slu.  244. 

Vol.  IL  R  r 
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.Wf((ll.      ;iCliinmpeHy4     How  can  the  purchase  of  a  iiLthl pendente 
jLJLIm^  jiifr,  T'l'v^li'te  admitted  to  be  a  lawful  act,  be  vitiated  by 


•IV.         ()anl)iiidefhoitjii|gainst  costs  given  to  the  sellery  which  is 

'*^^*      ^mi  aetiiffiitfiielf  equally  lawful^  and  which  the  Court  itnelf 

-(will^dQiidaiiy.ca^Sv  require  to  be  performed:  Siaines  r. 

UMoMs^e)^'  Aamslff/  v.  Simeon  1  {b)  One  of  the  ob^oeta  of 

ilb^  suppleflBieiital  bill  is  to  impeach  a  deed  executed  by 

HDpeison  alleged  to  be  of  unsound  mind,  five  dajra  before 

<The<comtaitted  suicide;  and  the  effect  of  dismissing  that 

bbitt/wUl(lieto  shut  out  the  conskleration  of  the  iberks 

lof  the  case  upon  a  mere  technical  ground,  and  to  conpel 

tikevappellont,  at  a  great  expense,  to  file  a  new  supple- 

j»ental  ibtU,  whkh  he  has  indisputably  a  right  to.  do^  in 

h«l  own  name* 


\^...\ 


i.Mc»  Knightf  Mr.  Barber^  and  Mr.  Spence^  conira, 

'A  chose  in  action  may  undoubtedly  be  assigned  in 
^^hity,  and  it  may  be  assigned  pending  a  suit  for  its 
recoviei^ ;  but  it  is  no  less  certain  that  such  an  assign- 
'tnent  may  be  made  under  circumstances  which  will 
retidef  it  illegal  j  and  the  circumstances  which  accom- 
pi^hi^d  Hctrrington^s  purchase  of  the  debt,  as  well  as  the 
admitted  object  for  which  the  purchase  was  made,  taint 
the  transaction  with  maintenance.  The  question,  here, 
is,  not  whether  a  man  may  or  may  not  lawfully  pur- 
chase the  demand  of  another ;  but  whether  he  may  in- 
tervene in  a  suit  for  the  purpose  of  increasing  the  bulk 
of  litigation.  It  is  clearly  maintenance  to  buy  a  suit 
for  a  collateral  object,  and  for  the  purpose  of  making 
that  suit  the  foundation  of  a  mass  of  litigation,  and  the 
instrument  by  whidi  claims  are  to  be  advanced  of  a 
totally  distinct  nature  from  the  subject-matter  of  the 
purchase.     It  was  to  secure  the  seller  against  the  costs 

and 

(a)  I  V.4r  B.  8.  {b)  4  Mad,  390. 
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and  consequences  of  that  fresh  mass  of  litigfttbD^^ 'tluit      ^Wl*. 
the  deed  of  indemnity  was  given^  and  it  was  vpon  that  ,' "  v!^^  ^ 
ground  that  the  Master  of  the  Rolls. properly i laid i so  ^. 

much  stress  upon  that  uislrumei^  Thit  purohase  ms  •^'^^^ 
not  made  simply  to  carry  on  Jkritfig«ii^'Sfii]il/;but< to* 'im- 
peach the  validity  of  a  deed  on  thegrovoAof  fraad^^Uhd 
for  that  purpose  a  great  number  of  wkncssts'hove  bdtn 
examined)  and  the  pleadings  increased' tpUn  «Donqoiis 
bulk.  The  mere  assignment  of  the  debt^  kadrie  bcpin 
made  hon&  Jid€  for  an  adequate  conrfdeeati4>il^i '^vitoiid 
have  been  an  innocent  tmnsactioo^  buttbe  deed'of  4a- 
demnity  discloses  the  real  nature  of  the' dealing  *te- 
tween  the  parties,  and  proves  thit  the 'ptirohiKei:«ira8 
made  with  a  view  to  the  litigation,  which' 'wasyviiv  fiMit^ 
subsequently  engrafted  upon  the  original  suit  In  Burke 
v.  Greene {a)^  it  was  observed  by  Loid  Mamiirs^MiksX  if 
the  buyer  of  an  interest  which  is  the  sutyect  qf  ^  suit, 
has  a  private  end  to  answer  by  getting  the  f uit  ipto  bis 
hands,  that  is  neither  more  nor  less  thaadeaUpg  for  a 
suit  in  Chancery  which  the  Court  will  not  allow.  T^^ 
is  precisely  the  present  case ;  a  purchase  made  for.  (i\i9h.  ft 
purpose  is,  according  to  all  tbe  ffUthoritiesj^miiififa^Qj^fjjpp, 
and  the  bill  was,  tberefbre,^  rightly  dismissetl.        .  .,j}^. 

.  ..  .1  tii) 
Mr.  TV;}^^,  in  reply. 


-.  *      •■,1 


The  Lord  Chancellor  made  an  order  affirming       No9.2U 
the  decision  of  the  Master  of  the  Rolls. 

(a)  ^  Ball  4^ Beat. Sir. 
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■  I  : 


'•*; 


1833. 


DbUCE  V.  Lady  TORRINGTON. 


B,hyh\s  "O'S^  a  settlement  dated  the  SOth  oT  September  1811, 

marriage  set-      wm-  n  r       •  rrt 

tiement,  made  and  made  on  the  marriage  of  Lord  Torrington^  then 

^"  ^ante/to  ^J^P^'"  ^^^'j?>  widi  tlie  Defendant  Lady  Torringtofij  the 
secure  upon  sum  of  12,506/.»  3  per  cent  Consolidated  Bank  Annuities 
an^a*nnuky^<?  ^^^  transferred  to  trustees,  upon  trust  to  pay  the  divi- 
400/.  for  his  dends  to  tx)rd  Torrington  during  his  life;  and  after  his 
life,  in  case       decease,  to  Lady  Torrington  for  her  life ;  with  remainder 

she  should        iq  ^jjg  children  of  the  marria;re  except  the  eldest  son ; 

survive  him,  ; ,       ,  .  ,  ^       ^  rr-      -  a 

in  addition  to   and  by  this  settlement  Lord  TomngtoJi  covenanted,  upon 

the  provision  i^j^  accession  to  the  title  and  estates  of  his  family,  to  se- 
by  the  settle-  cure  upon  the  said  estates  an  annuity  of  400/.  a  year  as 
S*tenrards^  by  ^  provision  for  Lady  Torrington^  for  her  life,  in  case  she 

a  deed,  ex-  should  survice  him,  in  addition  to  the  provision  made  for 
ecuted  in  ^        ,       ,  , 

1818,  and  in.    her  by  the  settlement. 

tended  to  be 
made  in  pur- 
suance of  the        Lord  Torrington  succeeded  to  the  family  title   and 

covenant,  estates  in  1813,  and  by  an  indenture  dated  the  2d  of 

granted  an  ^  j 

annuity  of  June  1818,  and  made  between  Lord  Torrington  of  the 
wife  which       ^^^^  P^**^'  ^^^  ^^^^  Lady  Torrington  of  the  second  part,  and 

was  made         the  trustees  of  the  settlement  of  the  third  part,  reciting 

payable  to  her     ,        ^       i  m       •  i      i     i      i  •  •  i 

after  his  de-      that  Lord  Torrington  had,  by  Ins  marriage  settlement, 

cease,  during  covenanted  to  make  such  further  provision  for  Lady  Tbr- 
her  widow-  *  "^ 

hood.    By  his  rington 

will,  made  in 

1830,  after  ratif}ing  and  confirming  the  settlement,  he  ^ave  an  annuity  of  400/. 
to  his  wife  during  her  widowhood,  in  addition  to  the  provision  made  for  her  by  the 
settlement :  Held,  that  the  widow  was  entitled  both  to  the  annuity  granted  to  her 
by  the  deed,  and  the  annuity'  given  by  the  will. 

I'he  testator  began  his  will  by  directing  that  all  his  just  debts,  funeral  and  other 
incidental  expenses,  should  be  paid  with  all  convenient  speed  after  his  deceanc. 
By  a  codicil  he  devised  a  particular  estate,  upon  trust,  in  the  first  place,  to  pay  the 
annuity  to  his  wife,  and,  after  certain  payments,  to  apply  the  surplus  to  the  dis* 
charge  of  his  simple  contract  debts :  Held,  that  the  real  estate  was  not  charged  with 
the  payment  of  clebts. 

Quare,  Whether  the  introductory  words,  without  more,  would  have  charged  the 
real  estate  ? 


OOUCE 


ToftUMaTOV. 


CASES  IN  CHANCERY,  601 

rington  as  was  therein  mentioned,  and  that  the  trustees        18Msi 
had  called  upon  Lord   Torringlon  to  fulfil  his  cove- 
nant, it  was  witnessed  that,  in  full  performance  of  the        ~  «. 
covenant  contained  in  the  said  indenture  of  the  SOth   ^    i^/_ 
day  of  November  1811,  Lord   Totrington  granted   to 
Lady  Torringtottf  (in  case  she  should  happen  to  surviyp 
him,)  and  her  assigns  for  life,  in  case  she  should  so  Iqpg 
continue  his  widow,  an  annuity  or  rent-charge  of  400/. 
to  be  charged  upon  and  payable  out  of  the  manors 
messuages,  hereditaments,  &c«  therein  mentioned,  being 
certain  parts  of  the  estate  called  the  Yotes  estate. 

Lord  Torrington  by  his  will,  dated  the  4th  of  October 
1830,  after  directing  all  his  just  debts,  funeral  and  other 
incidental  expenses  to  be  paid  with  all  convenient  speed 
after  his  decease,  and  after  ratifying  and  confirming  in 
every  respect  the  settlement  made  on  his  marriage,  gave 
all  his  messuages,  lands,  tenements,  hereditaments,  and 
real  estate  whatsoever  to  the  Plaintiffs,  whom  he  also 
appointed  his  executors,  and  their  heirs,  upon  trust  in 
the  first  place,  out  of  the  rents  and  profits  of  the  said 
manors,  messuages,  lands,  and  hei*editaments,  to  raise 
and  pay  to  Lady  Torrington  an  annuity  of  400/.  during 
her  life,  if  she  should  so  long  continue  his  widow  and 
unmarried,  but  not  otherwise,  in  addition  to  the  pro- 
vision made  for  her  by  her  marriage  settlement;  and 
upon  the  further  trusts  therein  mentioned. 

The  testator  made  a  codicil  to  his  will,  dated  the  15th 
oi  April  1831,  in  the  following  words:  —  "  Whereas  I 
have  in  and  by  my  said  will  directed  that  the  rents  and 
profits  of  my  Yo/^5.  estate  shall,  after  the  payment  of  an 
annuity  to  my  wife  the  Viscountess  Torrington^  be  paid 
to  my  son  George  Bj/ng  for  his  use  during  his  life,  now 
I  hereby  direct  that  the  trustees  in  my  will  named  shall 
receive  tlie  yearly  rents  and  profits  arising  from  my  said 

R  r  3  Yotes 
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|6S§.^       Yiiei^eMU^  Mid  =after  paying  thereout  tlie  ammity  ta 
Bfii^W     ^'^^^^f^'P^y  And  ttitow  unto  the  bM  Gecrge  Bymg- 
«:^         iifit^stfii'ofiMOk'p^  annum  uotil  he  shall  attain  the  age 
ydJ^JuuuV  oP*tW6Wy-otie  yefihrs;  and  after  he  shall  have  attained 
siMibi^f^'tMijrwd  allow  to  him  out  of  the  same  rents 
atHd^odkB  the^yearljr  sum  of  3001^  and  appl j  the  yearly 
^t^ldi  ^  the  ittdd  rents  and  profiu  of  my  said  eatate 
ih'  idiiidiafge^  ^of-  (be  simple  contract  debts  owing  by  me^ 
it'^ehig'  my'dinrire  that  the  whole  amount  of  sudv  yeeurly 
fliMM  ^Ifllnot  be  paid  to  the  sakl  Geofyge  Byag^  or  to 
dM'  jief  %<Xn  ^o^  persona  who  under  my  said  wtii  may  be 
dii\i\6Alk>  the  same^  until  the  said  debts  and  interest 
it^m^  lire  fiilly  paM/' 

^^'Th<d^%iM"Was  fibed  by  the  trustees  and  executors  of 
tKb^itl'  of'  Lord  Twrington  against  the  Dowager  Lady 
JbH-ifigkni'i  ihe  trustees  of  the  settlement,  the  present 
Lord  Torrifi^i&n,  and  all  other  parties  interested  under- 
the  will;  and  the  questions  in  the  cause  were,  first, 
whe^he¥*  Ikady  Tbrringfon  by  the  marriage  s^ement, 
di^ddi^  btjtkne  1816,  and  the  will,  was  entitled  to  two 
iftinilkl^s^  of  400/.  a  year,  or  to  one  only ;  and  secondly, 
wli^tt^leH  the  real  estate  of  the  testator  was  subjected  to 
th^  ^a^in^t  of  his  debts. 

Mr;  Spence^  ibr  the  trustees  and  executors. 


I  . '  r 


i     •         I  '     » 


"MrJ  Bickersteth  and  Mr.  fVrai/i  for  Lady  Torrington. 


J  •  i 


'  'Mti  Ptmbertofij  for  Lord  Torrington. 


I. 


-'  Mr.  G.  RkhardSf  for  one  of  the  legatees  under  the  wilL 

As  to  the  first  point  it  was  argued,  on  the  part  of  Lady 
Torrington,  that  she  was  entitled  as  well  to  the  annuity 
of  400/.  secured  to  her  by  the  deed  of  June  1818,  pur- 
porting 
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porting  to  be  made,  «a  it  was  ik)  ikwbt  lAt^^o  tf^^bV  \%iii 
made^  in  pursuance  of  the  cavcMiit  in  t^  ipiiriii<lgf^c^^t  ^^^cxr 
tlement)  ae  to  <he  annuity  o£.  4:001.  f^esk)U^heXiklf^tk4\  v^ 

will  of  Lord  Torrt^lon.  It  wab  true-tbat  in«  ^epfm^lhft)  t^^^^^^ 
leaning  of  the  Court  was  against  double  p(9Ftj<ip$'iai^p)5b'(i 
▼iskuis,  where  any  doubt  could  .beralsadTaario^i^tfOni 
tion  of  the  party  bywhom  they  were  giveniftbiAt  ^f^fl^j^ 
casetiie  Court  wae^  preoitided  from  acting  upontHftg^firilli 
inciioati4»n«  The .  language  >of  the  testator!  vw^i  ^KlK^9i 
and  unequivocal;  he  had  directed),  in  tomasrivMbi^b  i^ff^ 
entiixsly  lltee  from  allambigaity^  (hAi  th^ifnfmitijbfifi^OOfh 
given  by  his  will  should  be  ia  addition  to.dpe^yrfj^iiiffQfi, 
made  for  Lady  Totringion  by  her  umifrj^g^  §f|^^fi§|^fh 
which  settlement  he  by  his  will  ratified  and  confirmed 
in  every .  particular*  It  waa  impoBiiiMeynihelt^fb^ifilbr 
the  Court,  whatever  might  be  its  indtnatj^ii  aisifi^j^o^ 
jecturea  upon  the  subject,  to  Huike  adeclarfttioo  iQ.cqp^ 
tradiction  to  the  expressed  will  of  the  testatOTi,     \    ..ff)  ] 

Oa  (he  other  hand»  it  was  contended  (f^Xy,%oi[A\\T(^^ 
rington  the  son,  that  there  could  be  no.doviiat  ||i|i|.t|i^ 
real  intention  of  the  testator  was  to  give  by  iiJs.wiU.^H: 
annuity  of  ifOOL  in  satisfaction  c)f„tbe  caveuf|at.i^,.j|;ipli( 

marriage  settlement;  that  the  effect  of  deQJ4^^8,(f^9ft 
Lady  Torrington  was  entitled  to  two  annuities  of  400/. 
would  be  almost  wholly  to  deprive  of  income  ^lis^ftfeir 
to  the  title;  and  that  there  was  sufficient  indication  of 
the  testator's  intention  to  put  Lady.  Tarringif^  tPi>her 
election.  In  executing  the  deed  of  1816  Lord  7br- 
rington  did  that  which  was  considered  both  (li^hii||ielf 
and  by  the  trustees  as  a  satisfaction  of  the  covenant  in 
the  seCtleinent.  The  date  of  the  settlenienft  H^s.  ifiro* 
neously  recited  in  that  deed,  and  the  annuity ;  instead  of 
being  given  to  Lady  Torrington  absolutely  for  her  life  in 
pursuance  of  the  terms  of  the  covenant,  was  by  the  deed 
granted  to  her  only  during  her  widowhood  —  circum* 

R  r  4;  stances 
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18SS.        stances  shewing  that  the  settlement  was  mislaid.     There 

^  •     "^      could  be  no  doubt  that,  when  Lord  Torritigion  made  bis 

V.  will,  he  had  forgotten  the  deed  which  he  had  executed 

ToEBiNOTOK    ^^^^^^  years  before,  and  that  he  intended  only  to  confirm 

by  bis  wilt  the  additional  provision  for  which  he  had  co- 
venanted in  the  settlement,  and  which  he  had  actually 
made  by  the  deed.  The  circumstance  of  his  having  in 
express  terms  ratified  and  confirmed  the  settlement  by 
bis  will,  furnished  one  of  the  strongest  arguments  to 
shew  that  he  had  forgotton  the  deed  of  1818;  for  it  was 
extremely  improbable  that  he  would  have  used  the  ex- 
pressions by  which  he  confirmed  the  settlement,  if  he 
had  been  aware  that  he  had  already  executed  a  deed  in 
confirmation  of  it;  while  nothing  could  b^  more  natural 
than  the  use  of  those  expressions,  coupled  with  the  gift 
of  an' annuity  of  the  same  amount  which  he  had  cove- 
nanted to  give  by  the  settlement,  if  the  deed  of  181 S 
had  wholly  escaped  his  recollection.  By  the  coilicil  the 
testator  directed  his  trustees  to  apply  the  rents  of  the 
Yotes  estate  in  discharge  of  the  annuity  to  his  wife;  an 
expression  clearly  indicating  that  the  testator  had  but 
one  annuity  in  his  contemplation,  and  inconsistent  with 
the  supposition  that  he  intended  to  give  two  annuities 
of  400/.,  instead  of  the  single  annuity  to  that  amount 
which  he  had  covenanted  to  give  by  the  setUement. 

Upon  the  second  point,  it  was  contended,  on  the  one 
side,  that  the  introductory  words  of  the  will,  by  which  the 
testator  directed  all  his  just  debts,  funeral  and  other  inci- 
dental expenses  to  be  paid  with  all  convenient  speed  after 
his  decease,  would  clearly,  if  there  were  nothing  in  the 
will  to  control  the  effect  of  those  words,  charge  the  real 
estate  with  the  payment  of  debts.  Clifford  v.  Lexois,  (a) 
But  it  might  be  said  that  the  subsequent  charge  of  a  par- 
ticular 
(rt)  6  Mad,  53. 
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ticular  estate  with  the  payment  of  his  simple  contract  debts 
shewed  that  it  was  not  the  intention  of  the  testator  to  charge 
his  real  estates  generally  with  the  payment  of  debts. 
There  was,  however,  no  ground  for  such  an  inference ; 
the  charge  upon  the  pariicular  estate  might  be  mitfde 
with  a  view  to  give  an  additional  remedy  to  the  simple 
contract  creditors,  and  was  perfectly  consistent  with  the 
general  charge  upon  the  whole  of  his  real  estates.  In 
Thomas  v.  Britneli  (a)  the  testator,  after  using  intro*^ 
ductory  words  similar  to  those  used  by  the  testator  ni 
the  present  case,  devised  particular  estates,  out  of  whroh 
he  excepted  two  by  name,  upon  trust,  in  the  first  place,  to 
pay  his  debts  and  all  legacies  given  by  his  wilL  There 
the  subsequent;^part  of  the  will  was  inconsistent  with  the 
implication  derived  from  the  general  introductory  words; 
here  there  was  no  inconsistency  between  such  implication 
and  the  particular  direction  in  the  codicil. 


I^SSl 


Ltidy 
TosaiKdtoN. 


On  the  other  side,  it  was  conceded  that  the  present 
case  could  not  be  distinguished  from  Ciifford  v.  Lewis. 


The  Master  of  the  Rolls. 

The  settlement  amounts  to  an  equitable  grant  of  400/. 
a  year  upon  the  estates  in  qiiestion,  and  the  deed  of  1818 
gives  to  Lady  Torrington  a  legal  security  for  her  equit- 
able annuity,  but  is  no  addition  to  the  settlement.  The 
will  provides  for  Lady  Torrington  an  annuity  of  400/.  a 
year  expressed  to  be  in  addition  to  her  settlement. 
Whatever,  therefore,  may  be  conjectured  as  to  the  real 
intention  of  the  testator,  no  court  can  deprive  her  of  the 
two  annuities,  to  which  she  is  clearly  entitled  by  the 
plain  terms  of  the  instruments.  It  is  a  great  satisfaction 
to  the  Court  in  this  case  that  the  question  here  is  between 
mother  and  son,  and  altogether  amicable;  and  there  can 
be  little  doubt,  therefore,  that  what  may  be  considered  to 

have 
(a)  2  Fes,  sen.  315. 


TORRINGXON. 
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Iftt3L       have  been  the  real  intention  of  the  testator  with  respect  to 

*  * V" '  the  two  annuities  will  between  them  be  carried  into  efiect. 

Douce 

V, 

^^  As  to  the  second  question,  the  lan^^uaffe  used  by  tbo 

testator  imports  no  intention  on  his  part  that  his  j  use 
debts,  funeral  and  incidental  expenses,  should  form  a 
char^  vfon  his  real  estate.  He  desires  diat  these 
payments  may  be  made  with  all  convenient  speed  after 
his  decease ;  but  this  direction  is  fully  satisfied  by  an  in- 
tention that  the  payment  should  be  made  out  of  the 
personal  estate  alone.  There  is  here  no  expression,  as 
in  the  case  of  Cliffbrd  v.  Lems^  that  his  debts  were  in  the 
first  place  to  be  paid,  which  was  held  to  import  that  his 
debts  were  to  be  discharged  before  the  subsequent  gifts 
in  his  will  should  take  effect,  and  therefore  to  over*ride  all 
property  given  by  the  will.  It  is  plain,  however,  from 
the  codicil  that  the  testator  did  not  intend  a  general 
charge  of  debts  upon  his  real  estate ;  for  by  that  codicil 
be  directs  the  Yotes  estate  to  be  applied  in  the  first 
instance  to  the  payment  of  the  annuity  to  Lady  Tor^ 
rington^  and  the  surplus  only  to  be  applied  to  the 
payment  of  his  simple  contract  debts.  The  strong  in- 
clination of  my  opinion  is,  that  the  introductory  words  in 
tliis  case  do  not  indicate  the  intention  of  the  testator  to 
create  a  new  fund  for  the  payment  of  his  debts ;  but  it 
is  unnecessary  to  decide  the  question  upon  that  ground, 
because  the  codicil  makes  it  clear  that  the  testator  did 
not  intend  a  general  charge  upon  his  real  estates. 

It  may  he  observed  that  the  annuity  granted  in  181 8 
is  contrary  to  the  effect  of  the  covenant  in  the  marriage 
settlement,  being  an  annuity  given,  not  absolutely  for  tbe 
life  of  Lady  Torrington^  but  during  her  widowhood  only. 
Lady  Torrington^  in  a  suit  framed  for  that  purpose,  would 
be  relieved  against  this  improi)er  restriction ;  but  tliere 
can  be  no  doubt  that  this  will  be  arranged  without  tlie 
necessity  of  a  suit  on  her  part. 
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.    WITHERS  »„KENNJ&Dy.. ,.,.,,•■.  -ou-.uoi  '^]^^i" 

JJICHARD  TYSER  made  liis  wiU  ia.  th^.WUwfeg  , A  testator,  ^ 

words :  ^^  I  giv«  and  bequeath  unto  my  idei^r-  VfifQi^bequcst  of 
Maty  Ann  Tysei\  all  my  furniture*  platet  line»>.phii>4.iP®"°^J" 
books*  and  other  eSeots  whatsoever*  mn9y  dvelliilg-boU9fe)  estate,  de- 
at  Watham  or  elsewhere,  at  the  time  o£  «ny  decease, rlQ'jJ^g^^j  ^^ 
and  for  her  own  use  and  bene6t;  and  I  give^  devifsies.;hold,  and 

1  AjlQ  A  n  y\  I  #1 

and  bequeath  ail  my  freehold,  copyhold*  and  l^as^oM. 'estates,  and 
estates,  whatsoever  and  wheresoever*,  aiul  all  tbq  resW*!^:  ^^^  *?*® '"®**^"® 
of  my  personal  estate  and  eff^ts*  after  p^ioent  of  my,  estate  and 
just  debts*  and  my  funeral  expences,  and  the  .ebargc^s^  ^^effects,  aftw 
proving  this  my  will*  and  of  carrying  the  trusts  thereof  this  just  debts 
into  execution*  unto  and  for  the  use  of  my  said  wife,  expenws'^o 
Mary  Ann  Tyser,  Isaac  Blydestein^  wine  merchant*  Anna  trustees,  their 

h  eirs  execu* 

Blydeslein,  spinster,  and  Arend  Jacob  Guitard^  notary  tors,  and  ad- 

public*  their  heirs*  executors,  and  administrators,  ac-  ministrators, 

J.  ,  J  1  r  L     "P^"  certain 

cording  to  the  nature  and  tenure  thereof*   upon  toe  trusts.    The 

trusts  hereinafter  mentioned;  that  is  to  ^ay,  upoa  trust*  ^^^  ^'^- ^ 

during  the  life  of  my  said  wife,  to  permit  and  suffi^jr  ,hec  the  payment 

to  hold  and  enjoy  the  said  freehold,  copyhold,  and  lease-  /''^^^^^^ 

hold  estates,  without  impeachment  of  waste,  and  to  re-> 

ceive  and  take  for  her  own  use  and  benefit  the  rents  and 

profits  thereof,  and  the  interest*  dividends,  or  annual 

produce  of  my  personal  estate,  and  of  the  stocks,  funds, 

or  securities  in  or  upon  wluch  the  same  may  be  invested 

or  placed  out,  the  same  to  be  for  her  own  separate  use, 

independently  of  any  future  husband  whom  she  may 

marry,  and  free  from  his  controul  or  interference ;  and 

the  receipt  or  receipts  of  my  said  wife  to  be  at  all  times 

a  sufficient  discharge  for  the  rents,  profits*  interest*  and 

dividends;"  with  divers  limitations  over. 

The 
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WlTHElS 
KBNMSOr. 
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The  bill  was  filed  by  a  creditor  for  the  administration 
of  the  testator's  estate  against  the  executors  and  all  par- 
ties interested  under  the  will,  and  the  question  in  the 
cause  was  whether  the  real  estate  of  the  testator  was 
charged  by  the  will  with  the  payment  of  debts. 

■ 

'  Mr.  Bickersteth  and  Mr.  Whitmarsk,  for  the  Plaintiffl 

The  testator  has  used  an  expression,  "  after  payment 
of  my  just  debts,  ^  which,  taken  in  connection  with  the 
devise  of  his  freehold,  leasehold,  and  copyhold  estates, 
and  the  residue  of  his  personal  estatd  which  immediately 
precedes  that  expression,  plainly  indicates  that  he  in- 
tended to  charge  his  real  estate  with  the  payment  of  his 
d<ebts.  To  confine  the  words  "  after  the  payment  of  my 
just  debts*'  to  the  residue  of  the  testator's  personal  estate, 
would  be  a  forced  and  artificial  construction  of  the  sen- 
tence. The  testator  evidently  intended  to  make  every 
spdcies  of  his  property  liable  to  the  payment  of  his 
debts ;  and  it  is  only  by  resorting  to  an  artifice  of  punc- 
tuation, which  is,  under  any  circumstances,  an  erron<K>us 
principle  of  interpretation,  that  any  doubt  can  be 
thrown  upon  the  import  of  the  language  which  he  has 
nsed.  In  Shallcross  v.  Finden  (a).  Lord  Alvanln/  said, 
the  words  "  after  payment  of  my  debts"  mean  that 
until  the  testator's  debts  are  paid  he  gives  nothing; 
that  every  thing  he  has  shall  be  subject  to  his  debts. 
To  give  those  words  any  effect,  they  must  charge  the 
real  estate. 


Mr.  Pemberton  and  Mr.  Flaiher^  con  ft  a. 

The  personal  estate  is  the  natural  fund  for  the  pay- 
ment of  debts,  and  the  gift  of  the  residue  of  the  testator's 
personal  estate  immediately  precedes  the  words  *^  after 

payment 

(a)  5  f'et.  753. 


CASES  IN  CHANCERY. 

payment  of  my  just  debts,  and  funeral  expences."  It  is 
surely  a  more  obvious  and  natural  constructioa  of  the 
sentence  to  refer  the  words  "  after  payment,'*  &a,  to 
the  immediate  rather  than  to  the  more  remote  antece- 
dent ;  that  more  remote  antecedent  beings  moreover,  a 
species  of  property  not  legally  liable  to  the  payment  of 
debts.  ShaUcfvss  v.  Finden  does  not  apply  to  the  present 
case ;  for  there  the  testator  commenced  his  will  with  a 
*  direction  for  the  payment  of  all  his  debts,  and  such  in- 
troductory words  would,  undoubtedly,  be  sufficient  to 
charge  the  real  estate* 


WlTHSBS 
KSNMSOT* 


The  Master  of  the  Rolls. 

The  expression  upon  which  the  question  depends 
affords  some  colour  for  the  argument  used ;  but,  in  plain 
construction,  it  is  to  be  referred  to  the  freehold,  co[^ 
hold,  and  leasehold  property,  as  well  as  to  the  personal 
estate;  and  those  who  insist  upon  limiting  the  generality 
of  the  expression  must  find  that  limit  in  the  language 
used.  It  may  be  remarked  that  the  leasehold  estate  is 
comprised,  with  the  freehold  and  copyhold,  in  the  an- 
tecedent part,  and  that  leasehold  estate  is  by  law  sub- 
ject to  the  debts  and  other  charges ;  and  to  say  that  the 
expression  **  after  payment  of  my  debts**  is  not  to  be  re- 
ferred to  the  freehold,  leasehold,  and  copyhold  property, 
is  to  say  that,  according  to  the  testator's  intention,  the 
leasehold  property  is  not  to  be  applied  to  the  payment 
of  debts.  My  opinion  is,  that  the  real  estate  is  by  this 
will  charged  with  the  payment  of  debts. 


CM) 
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.fvB^o* 


r  r/'.. I.' 

Nov.  16, 
1834. 


i.i 


JONES  V.  WATERS. 


,,  L-  <^-  PffWE  UU  oU^^d  that  ki  the  year  18f  1  «be  Pfttintrff, 

Nov.  21.  '•'^^    William  Jonesj  deposited  in  the  banking"'  hoiMe  of 

The  Plaintiff  Robift  Wixtert  of  Carmarthen  the  sum  of  1500/.^  and 

acting  as  soli-  .^j^^^  ^  ^^^^  remained  due  to  him,  with  inteirest,  at  the 

citor  or  a  ' 

banking  firm,    death  of  Roiert  Waters^  which  happened  in  the  year 
prevS'thc       1^^7.    Soberl  Waters,  by  his  will  made  in  181S,  detised 

ukine  out  of    and  bequeathed  all  his  real  and  personal  estate,  subiect 
circulation  .,         .  i.ii  -r  *       wwr .  »• 

notes  issued      to  certain  legacies,  to   his   bixKner  John   Waters^   nts 

in  the  lifetime  .ii^irg  ^nj  executors,  and  constituted  hie  said  brother  his 

of  the  les-  -,«.  ^ 

tator,  who        sole  executor.     Robert  Waters^  some  time  prior  t4i^  asd 

heacTof  th         "P  ^^   ^^®  ^'™®  ^^  ^*^  death,  used    the  names  of  his 
banking  con-    brother  John  Waters,  and  of  one  David  Janes,  as  his 

cem  inclii  ccd 

the  mother       partners  in  the  banking  house ;  but  the  bill  alleged  that 

and  guardian    jj^„    Waters  and   David  Jones    were    mere    nominal 
of  the  tes- 
tator's heir  to  partners,  and  had  no  beneficial  interest  in  the  concern. 

c^JSin ^s^  ^^^^  ^^^  making  of  his  will,  Robert  Waters  purchased 
compel  the  several  freehold  estates,,  which  descended  to  Thomas 
tfe  prtmary^  Waters  as  his  heir  at  law.  Immediately  upon  the  death 
fund*  to  the  of  Robert  Waters,  his  brother  John  Waters  took  posses- 
sion of  all  his  personal  estate,  and  all  his  real  estate,  in- 
cluding the  descendeil  as  well  as  the  devised  estates, 
and  formed  a  new  banking  firm  with  David  Jones  and 
one  Arthur  Jones. 


payment  of 
the  testator's 
debts  in 
exoneration 
of  certain 
descended 
estate,  by  re- 
presenting 
that  such  pro- 
ceedings were 
wholly  un- 
necessary, and 
that  the  pro- 


Thomas  Waters,  the  heir  at  law,  was,  at  the  death  of 
the  testator,  an  infant.     The  infant's  mother  and  guar- 

diaD> 


pMfrty  prima- 
rily liable  was  abundantly  sufficient  for  the  payment  of  the  testator's  debts.  The 
Plaintiff*  afterwards  filed  a  creditor's  bill  against  J.  W.  the  executor  and  devisee  of 
the  testator,  and  against  the  heir,  and  upon  the  bankruptcy  of  J.  W,,  his  assignees 
were  brought  before  the  Court  by  a  supplemental  bill :  Held,  that  the  Plaintiff*  was 
entitled  to  the  common  decree  ngiiinst  the  personal  and  devised  real  estate  of  the 
testator,  but  the  bill,  cs  agninst  the  heir,  was  dismissed  with  costs. 
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dian,  being  desirous  to  ascertain  and  secure  the  interest  VBSS* 
of  her  son  in  the  descended  estate,  consulted  upon  that 
occasion  her  solicitor,  Thomas  Janesj  who,  although  of 
the  same  name,  was  in  no  manner  related  to  or  con- 
nected with  the  Plaintiff  William  Jones,  The  mother 
was  advised  by  her  solicitor  that  so  long  as  the  biufHdg 
notes  which  had  been  issued  by  Robert  Wecters  in^is 
liietime  remained  in  circulation,  the  ioterestiof  hefrSOn 
in  the  descended  estate  might  beaf&oted  by.tiiem^  and 
that  for  his  protection  it  was  necessary  that  thoseinotes 
should  be  called  in,  and,  together  with  all  other  debtS) 
paid  out  of  the  other  property  of  the  teatator,  if  any^ 
which  was  primarily  applicable  to  their  satisfaction,  and 
which  was  admitted  to  be  amply  sufficient  for  .tbat 
purpose. 

Upon  this  information  Thomas  Jones,  by  the  mother's 
directiopi  applied  on  her  behalf  to  the  Plaintiff  WiUnun 
JoneSf  who  then  acted  as  the  confidential  soliciuir.  of 
the  new  firm ;  and  proceedings  were  threi^tened  on  tbe 
part  of  the  mother,  in  order  to  secure  theinterest.of  ber 
son  in  the  descended  estate  by  compelling  xhe  payiaent 
aliunde  of  all  the  testator's  debts.  It  being  for  the 
interest  of  John  Waters  and  the  other  partners  in  the 
new  firip  that  the  notes  issued  by  the  testator  Bobert 
Waters  in  his  lifetime  should  remain  in  circulalioo»  the 
Plaintiff  William  Jones,  acting  as  their  agent,  repre- 
sented to  the  mother  and  her  solicitor,  Thomas,  Jones, 
that  it  was  wholly  unnecessary  that  any  proceedings 
should  be  taken  for  the  purpose  of  securing  the  interest 
of  her  son  in  the  descended  estate;  that  the  property 
primarily  liable  to  the  debts  of  Robert  Waters  was 
abundantly  sufficient  for  the  payment  of  them ;  that 
thoro  was  no  danger,  therefore,  that  the  descended 
estate  would  ever  be  charged  with  any  debts ;  and  tbat 
John    Waters  would  deliver  up  the  possession  of  the 

descended 
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183S.        descended  estate  to  her  ns   guardian  of  her  son,   and 
^  ^  "-  ^      would  deliver  the  title  deeds  of  the  descended  estate  to 

JOSRB  ...  , 

V.  him,  the  Plaintiff,  and   a  friend  to  be  named    by  the 

ATEBt.      mother,   upon  their   engagement  to  deliver  such   title 
deeds  to  the  son  upon  his  attaining  the  age  of  twenty- 
one.     It  was  further  proposed  to  the  mother  that  JoAn 
Waters^  and  the  other  partners  in  the  new  firai  should 
execute  a  bond  to  indemnify  her  son  and  the  descended 
estate  against  the  payment  of  all  debts  due  by  Robert 
Waters  at  the  time  of  his  death.     The  mother  "Viixs  in- 
duced   by    these   representations   and   engagements    to 
forego    the    institution    of   any    proceedings   for    the 
protection  of  the  descended  estate ;  and  John    Waters 
and  his  partners,  in  pursuance  of  the  proposed  arrange- 
ment, executed  a  bond  of  indemnity,  which  was  pre- 
pared and  attested  by  the  Plaintiff  William  JoncSj  and 
contained  recitals  to  the  effect  of  the  representations 
made  by  the  PlaintifJI     The  possession  of  the  descended 
estate  was  delivered  to  the  mother  as  guardian  of  her 
son,  and  the  title  deeds  of  that  estate  were  delivered 
over  to  the  Plaintiff  William  Jones  and  another  trustee, 
upon  their  engagement  to  hand  them  over  to  the  son 
when  he  should  attain  twenty-one. 

Notwithstanding  these  facts,  which  were  proved  by  the 
evidence  in  the  cause,  the  Plaintif}*  filed  his  bill,  on  behalf 
of  himself  and  other  creditors,  to  recover  the  debt  which 
he  alleged  to  remain  due  to  him  from  the  estate  of  the 
testator  Robert  Waters  out  of  his  general  property,  in- 
cluding the  descended  estate ;  and  the  parties  Defend- 
ants to  the  bill  were  Thomas  Waters,  the  heir,  Juhn 
WatiTSy  and  his  partners,  Daxid  Jones  and  Arthur  Jones* 
A  commission  of  bankrupt  having  issued,  after  the 
filing  of  the  original  bill,  against  John  Watas  and  Dcn-rd 
JoneSy  the  assignees  under  the  commission  were  brought 
otfore  the  Court  by  a  supplemental  bill.  The  De- 
fendant 
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fisndant  Jckn  Waters^  in  his  answer  to  the  original  bill, 
which  was  filed  before  his  bankruptcy,  admitted  the 
debt  claimed  by  the  PlaintiiT.  The  Defendant  Thomas 
WtUer$j  and  the  assignees  under  the  commission  of 
bankrupt  did  not  admit  the  debt,  and  the  Defendant 
Thomas  Waters^  by  his  answer,  insisted  that  the  Plaintiff* 
bad  in  equity  no  claim  against  him  or  the  descended 
estate  by  reason  of  the  collusion  between  the  Plaintiff* 
and  the  Defendants  John  Waters^  David  Jones^  and 
Arthur  Jones^  in  regard  thereto. 
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Upon  the  evidence  of  Mrs.  Waters^  the  mother  of  the 
Defendant  Thomas  JVatas^  and  of  her  solicitor,  Thomas 
Jones^  being  tendered  to  prove  the  above  stated  facts,  it 
was  objected  on  the  part  of  the  Plaintiff  that  such  evi- 
dence was  not  admissible,  inasmuch  as  those  facts  were 
not  stated  in  the  Defendants'  answer. 

The  Master  of  the  Rolls  held  that  such  evidence 
was  admissible,  being  in  support  of  the  defence  made  by 
the  answer ;  namely^  that  the  Plaintiff  was  not  entitled 
to  relief  by  reason  of  the  collusion  between  him  and  the 
Defendants,  the  partners  in  the  firm,  in  regard  to  the 
descended  estate. 

Mr.  7\i7i^  and  Mr.  Rolfey  for  the  Plaintiff. 


Mr.  Bickersteth  and  Mr.  Pemberlon^  for  Thomas  Waters^ 
the  heir,  admitted  that  if  the  Plaintiff  could  establish  his 
claim,  with  respect  to  which  there  must  be  an  inquiry, 
be  was  entitled  to  relief  against  the  personal  and  devised 
estate  of  die  testator;  but  they  insisted  that  the  Plaintiff 
had  no  equity  as  against  the  descended  estate.  The  evi- 
dence fully  established  that,  but  for  the  conduct  of  the 
Plaintiff,  the  interest  of  the  infant  heir  in  the  descended 
estate  might  have  been  secured  against  all  demands  of 

Vol.  II.  S  s  creditors. 
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rcradhorii  and  tbe  Plaintiff  would  not  be  permitted  in  a 
coart  of  equity  to  take  advantage  of  his  own  wron^ 
and  to  charge  the  estate  which  by  his  own  misrepresen- 
tations he  had  induced  the  guardian  of  the  infant  to 
'have  unprotected.  A  party  who  made  misrepresen- 
tations could  not  come  into  a  court  of  equi^  with  clean 
iMmdsy  and  it  was  a  principle  well  established  by  the 
^authorities  that  the  mouth  of  such  a  party  was  closed  as 
against  those  who  had  been  misled  by  his  misrepresen- 
tatjk>nt*  Montefiori  v.  Moniefiori  (a),  Neville  ▼•  Wilkut- 
Ml  {b)j  Seott  T.  Scoti  (c),  Dalbiac  v.  Dalbiae.  (d) 

' '  9/b»  Thmey,  for  the  assignees. 

Mr.  T^sSf  in  reply,  contended  that  no  inquiry  as  to 
Uie'!]^Iaihtiflrs  claim  ought  to  be  directed,  inasmuch  as 
the  debt  had  been  admitted  by  John  Waters^  the  executor 
of  the  testator,  before  his  bankruptcy. 


ii' 


^lIi  The  Master  of  the  Rolls. 

. .  If  there  be  a  debt  due  to  the  Plaintiff  from  the  estate  of 
the  testator,  he  will  be  plainly  entitled  to  relief  against  the 
estate  of  the  testator  as  far  as  regards  the  personal  and 
the  demised  real  estate.  It  is  argued  for  the  Plaintiff 
that  the  admission  of  that  debt  by  the  Defendant  John 
Waters  before  his  bankruptcy  will  bind  his  assignees,  and 
render  all  inquiry  into  the  existence  of  the  debt  unneces- 
sary. That  argument  would  prevail  if  the  admission 
made  by  John  JVtttert  were  clearly  hon&fide^  which,  under 
the  circumstances  of  this  case,  I  cannot  consider  it  to 
have  been.  The  assignees  under  the  commission  are 
therefore  entitled  to  a  reference  to  the  Master  to  inquire 
whether  any  and  what  debt  was  due  from  tlie  testator 

BxAert 

(a)  1  BlacksLS63.  (c)  1  Car,  366. 

[b)  1  Bro.  C.  C.  &45.  ((f)  16  Vti,  116. 
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Bobert  Wat-ers  at  tbe  time  of  his  death,  and  now*  remauis 
due  from  his  estate,  with  liberty  to  the  Master  to  state 

special  circumstances. 

f 

With  respect  to  the  Defendant  Thomas  Waiersy  the 
heir  of  the  testator,  I  am  of  opinion  that  the  bill  as 
against  him  must  be  dismissed  with  costs*  The  Plaift- 
ti£^  by  his  representations  and  conduct,  in  collasion 
with  the  Defendants  John  Waters  and  his  partners  ui 
the  new  firm,  induced  the  mother  to  forego  those  pro- 
ceedings which  would  have  effectually  se<nired  the  de- 
scended estate  from  all  debts  of  the  testator  Bobert 
Waters ;  and  it  is  contrary  to  reason  and  equity  that  he 
should  now  be  permitted  to  avail  himself^  against  the 
descended  estate,  of  that  forbearance  on  the  part  of  the 
mother  of  which  he  was  himself  the  cause. 


€t£ 


aasB. 


The  Plaintiff  presented  a  petition  of  re-hearing. 

The  Solicitor-Generalf  Mr.  Rolfe,  and  Mr.  Pi^oU^ 

for  the  Plaintiff. 

■  » 

Sir  Edward  Sugden^  Mr.  Knight^  and  Mr.  Harwood^ 
eontrd. 

Mr.  Tinneyy  for  the  assignees. 


18S4. 
Mt^  S8,  89. 


The  Lord  Chancellor  made  an  order  affirming  t^e      Nbi9*  si< 
decision  of  the  Master  of  the  Rolb. 


■  ■  I '     '  ,• 


Ss  2 


CASES  IN  CHANCERY. 


rolls'.  MELLOR  i;.  CRESSWELL. 

March  14. 

Where  an  ^T^HE  bill  was  filed  for  a  discovery  in  aid  of  a  defence 
rsportecTfn-  to  an  action  of  ejectment  which  had  been  brought 

sufficient^and  by   the   Defendant.      Exceptions    were   taken    lo   the 

obtained  the  answer  of  the  Defendant;  and  the  answer  having  been 

common  in-  reported  insufficient,  the  PlaintiflF  obtained  the  common 

junction,  and     ...  ,  i      n  »^      i       ^^      t  ■         m 

also  an  order    injunction  on  the  1 1th  of  March,     On  the  same  day  the 

for  liberty  to    piaJntiflF  obtained  an  order  for  liberty  to  amend  his  bill 

amend,  and  ^ 

that  the  De-  within  three  weeks,  without  prejudice  to  the  injunction ; 

answer  the  ^^^  ^^^^  ^^  Defendant  should  answer  the  amendments 

exceptions  and  the  exceptions  at  the  same  time.    The  commission- 

ments  at  the  ^^J  foi*  the  assizes,  at  which  the  action  was  to  be  tried, 

same  time,  a     ^^g  ^^  j  ^^jj  ^f  March,  and  notice  of  trial  had  been 

motion  lor  the 

extension  of     given  by  the  Plaintiff  at  law.    On  the  14th  of  March  a 

to  stav'ttlar*"  motion  was  made,  on  the  part  of  the  Plaintiff  in  equity, 
was  refused,      to  extend  the  injunction  to  stay  trial.     The  affidavit  in 

support  of  the  motion  stated  that  exceptions  had  been 
taken  to  the  answer  of  the  Defendant,  and  allowed  by 
the  Master ;  but  it  did  not  state  the  order  obtained  by 
the  Plaintiff  for  leave  to  amend,  and  for  the  answering  of 
the  amendments  and  exceptions  together;  and  it  con- 
tained the  usual  statement,  that  the  deponent  could  not 
safely  go  to  trial  until  the  further  answer  of  the  Defend- 
ant was  put  in. 

The  motion  was  opposed  partly  on  the  ground  that 
the  case  made  by  the  bill,  if  admitted,  would  not  support 
the  injunction ;  but  principally  on  the  ground  that  the 
course  taken  by  the  Plaintiff  in  obtaining,  four  days 
before  the  assizes,  an  order  to  amend,  and  for  the 
answering  of  the  amendments  and   exceptions  at  the 

sarae 
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same  time,  was  irregular,  and  adopted  for  the  purpose 
of  rendering  it  impossible  for  the  Defendant  to  go  to 
trial.     The  case  of  Brown  v.  Reina  (a),  was  cited. 

Mr.  Bickerstetk  and  Mr.  Walker^  in  support  of  the 
motion. 

Mr.  Webster y  contra. 

The  Master  of  the  Rolls.* 

The  injunction  to  stay  trial  grows  out  of  the  common 
injunction ;  and  as  the  Plaintiff,  by  amending  his  bill, 
admits  that,  as  it  stood  originally,  he  had  not  a  case  for 
the  injunction,  I  do  not  think  that,  by  amending  after 
answer,  he  can  place  himself  in  a  better  situation. 
The  case  of  Bromi  v.  B^ina  seems  expressly  in  point. 

Motion  refused  with  costs. 

(a)  3  Younge  cj  Jerv,  389. 
•  Sir  C,  Pepyz. 
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lass. 


March  %l. 


FRANK  V.  BASNETT. 


An  action 
bftKi^t  after 
ademeyopon 
dieiuliject- 


lerred  to  the 
Master^and 
pending  the^ 
proceedingt  in 
bi  office,  will 
be  restrained, 
nponmodon, 
bjflpedal  in- 
junction; and 
jfafopple- 
mental  biilbe 
filed,  jvajing 
such  injunc- 
tion, it  is  not 
neoosaiy  to 
otemin  the 
first  nwtance 
the  comnion 
injunction. 


^T^HE  bill  was  filed  for  the  specific  performance  of  an 
agreement,  by  which  the  Defendant  agreed  to  cohvejr 
to  the  Plaintiff  certain  pieces  of  land  adjoining  a  mill- 
stream,  and  the  Plaintiff  agreed  to  erect  a  bridge  across 
the  stream.  The  Plaintiff  obtained  a  decree  for  the  spe- 
cific performance  of  the  agreement,  and  a  reference  was 
directed  to  the  Master  to  settle  a  conveyance.  After  the 
decree  and  pending  the  proceedings  in  the  Master's 
oflBoe^  the  Defendant  brought  an  action  against  the 
Phuotiff  for  damages  alleged  to  have  been  occasioned  by 
the  Plaintiff  not  having  erected  the  bridge.  The 
filed  a  supplemental  bill,  prajring  an  injunction  to 
strain  the  Defendant  firom  further  proceeding  in  the 
action.  A  motion,  supported  by  affidavits,  was  after- 
wards made,  on  the  part  of  the  Plaintiff,  for  a  special 
injunction  to  restrain  the  Defendant  from  proceeding  in 
the  action,  and  such  special  injunction  was  granted  by 
the  Master  of  the  Rolls.  A  motion  was  now  made  to 
discharge  the  order  for  that  injunction. 


Mr.  Wigram  and  Mr.  Stinton^  in  support  of  the  mo- 
tion, contended  that  the  special  injunction  had  been  ir- 
T^ularly  obtained,  inasmuch  as  the  Plaintiff  might  have 
obtained  the  common  injunction  for  want  of  answer  to 
the  supplemental  Inll,  and  the  Court  never  granted  a 
qpedal  injunction  to  stay  proceedings  at  law,  except  in 
cases  when  the  Plaintiff  had  had  no  importunity  of 
obcakung  the  oommoo  injunction :  James  v.  Donenes  (a), 

FranU^ 
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Franklyti  v.  Thomas  {a\  Hine  v,  Fiddes  (6),  Jones  v.  Bcls^ 
sett  ({:),  Bevan  v.  B£id.  (d) 

Mr.  Wakefield  J  contra^  contended  that  the  general  rule 
as  to  obtaining  the  common  injunction  to  restrain  pro- 
ceedings at  law  did  not  apply  to  cases  where  an  action 
was  brought  after  decree.  Reynolds  v.  Nelson  {e\  w^ 
an  authority  in  point;  there,  after  a  decree  for  specific 
performance,  the  Defendant,  who  had  brought  an  action 
for  damages  against  the  Plainti£F  in  equity,  in  respect  of 
the  non-completion  of  the  contract  within  the  s{)eciiSea 
time,  was  restrained  by  special  injunction  from  proceed- 
ing. The  proceeding  at  law,  after  a  decree  upon  the  same 
subject-matter,  was  in  fact  as  much  a  contempt  as  such  a 
step  would  be  before  the  decree  of  this  Court  BeUvi 
OReilhf  {g)  was  an  authority  to  the  same  effect  as  B^ey^ 
nolds  V.  Nelson ;  in  that  case.  Lord  Bedesdale  observed, 
that,  if  actions  were  permitted  to  be  brought  upon  the 
subject-matter  referred  to  the  Master,  there  would  be 
an  end  to  the  jurisdiction  of  the  Court. 

Mr.  Wigram^  in  reply,  argued  that  a  party  was  not 
barred,  by  a  decree  for  specific  performance,  from  re- 
sorting to  his  remedy  at  law  for  damages,  if  the  per- 
formance of  the  contract  were  delayed;  nor  did  It 
necessarily  follow  that,  because  the  proceedings  bad 
commenced  in  equity,  no  recourse  could  afterwards  be 
had  to  a  court  of  law.  As  to  the  point  of  practice, 
the  Plaintiff  had  thought  proper  to  file  a  supplemental 
bill  instead  of  proceeding  by  attachment,  which  wouI3 
have  been  the  obvious  course  if  the  action  could  really 

have 


IdSSLi 


«       .■•         "H^"^*! 


" ^ 

^1.     •   ■     ;   ■ 


■  •  J 


-■  ■  ■     f 


ti.-  >  \\:    • 


(a)  3  Met,  925. 

(&)  2  Sinu  ^  Stu.  370, 

(c)  2  Rust.  405, 


Ss 


(d)  Ibid,;  and  tee  Drummntd 

▼.  Pigou,  p.  168.  MUprh» 

[e)  6  Mad.  290. 

ig)  8  9cho.  i  Lef.  450. 
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1885.  have  been  treated  as  a  contempt,  and,  having  filed  a  bill, 
he  was  bound  to  obtain  the  common  injunction  in  the 
usual  manner,  and  could  not  regularly  obtain  a  special 
injunction  in  the  6rst  instance. 

The  Lord  Chancellor.* 

No  action  could  be  brought  upon  the  contract  up  to 
the  time  of  the  decree,  and  after  the  decree  some  time 
must  necessarily  elapse  before  the  directions  of  the  Court 
could  be  carried  into  effect.  Supposing  that  there  was 
improper  delay  in  the  Master's  office,  the  whole  pro- 
ceedings were  before  the  Court,  and  it  was  competent  to 
the  party  complaining  of  such  delay  to  apply  to  the 
Court,  and,  if  he  were  so  advised,  to  move  for  liberty  to 
bring  an  action.  Had  such  a  course  been  adopted,  the 
Court  might,  if  it  had  seen  occasion,  have  directed  an 
action  to  be  brought;  but  the  Defendant  had  no  right 
to  resort  himself  to  a  court  of  law  pending  the  proceed- 
ings in  the  Master's  office. 

I  consider  the  form  in  which  the  proceedings  at  law  are 
sought  to  be  restrained,  whether  by  supplemental  bill  or 
otherwise,  wholly  immaterial ;  and  that  the  Plaintiff  is 
entitled  to  have  the  action  restrained  by  special  Injunc- 
tion, upon  the  ground  that  it  is  an  infringement  of  the 
rules  of  the  Court  to  bring  an  action,  while  the  Court  is 
working  out  a  decree,  and  that  where  a  proceeding  is 
before  this  Court,  and  the  Court  has  full  power  to  do 
justice,  a  party  ought  not  to  resort  to  any  other  tri- 
bunal. 

•  Lord  LyndhursL 
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RICHARDS  V.  WOOD.  Afmtft  si. 

R.  KINDEESLEY  moved,  on  the  part  of  the  The  answer  of 
Defendant,  that  the  enrolment  of  a  decree  in  this  chancellor  to 
cause,  which  had  been  obtained  by  the  Plaintiff  might  a  petition  of 
be  vacated  for  irregularity,  or,  if  the  Court  should  be  to  the  day  at 
of  opinion  that  there  was  no  irregularity,  that  it  might  ^Wch  the 
be  vacated  as  having  been  improperly  obtained.     The  presented, 
decree  was  made  by  the  Vice-Chancellor  on  the  19th  of  ^\^^^^\ 
March  1834.      On  the   Slst  of  May  the   Defendant  petition  of 
lodged  a  caveat^  the  effect  of  which  was  to  stay  the  p^^ntrd* 

enrolment  of  the  decree  for   twenty-eisht  days  after  within  twenty- 

.  eight  days 

notice  of  the  docket  having  been  presented  for  signature,  ^^er  notice 

That  notice  was  given  by  the  Plaintiff  on  the  4th  of  had  been  given 

®  •'  ofa  docket  of 

August:    a   correspondence    took   place    between    the  the  decree 
solicitors  of  the  parties,  in  that  month,  respecting  the  pj^ted*fbr 
suit ;  and  on  the  SOth  of  August  the  Defendant's  solicitor  signature, 
received  a  letter  from  the  Plaintiff's  solicitor,  stating  chancellor 

that  the  Plaindff  would  not  consent  to  enlarge  the  time  ^""g ""  ^^ 

1  faiktthepeu- 

lor  lodging  the  appeal.  tion  was  not 

answered 
lintil  after  the 
On  the  same  SOth  of  August  a  petition  of  appeal  was  expiration  of 

presented,  and  left  with  the  Lord  Chancellor's  secretary,  '•  jjj^^'J^' 

the  Lord  Chancellor  being  then  in  Scotland  i  and  the  the  enrolment 

Defendant,  at  the  same  time,  applied  for  leave  tp  pay  ^^  vaca^dT 

the  deposit;   but  this  could  not  be  done  before  the 

petition  was  answered.     Notice  of  the  petition  having 

been  presented  was   on   the  same  day  given  to  the 

Plaintiff's  solicitor.      The  petition  was  not  returned 

from  Scotland^  with  the  Lord  Chancellor's  answer,  until 

the  15th  of  September^  at  which  time  the  twenty-eight 

days  had  expired.     The  Defendant  paid  the  deposit 

money  on  the  same  day  on  which  the  petition  was 

returned. 
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retained.  Under  these  circumstances,  there  having 
been  no  default  on  the  part  of  the  Defendant^  he  sab- 
mitted  that  the  enrolment  obtained  by  the  Plaintiff 
ought  to  be  vacated.  Robinst>n  v.  Neftdkk  (a),  was  an 
authority  in  support  of  the  present  application :  in  that 
case  the  petition  of  appeal  was,  owing  to  some  accident^ 
not  answered  until  the  day  after  it  was  presented ;  and 
Lord  Eldon  said,  that  that  was  not  to  prejudice ;  for, 
strictly  speakings  the  party  had  a  right  to  have  the 
petition  answered  as  soon  as  it  was  presented. 


Mr.  G.  Richards  and  Mr.  Bethellj  contra^  contended, 
that  the  question  being,  in  reality,  which  of  two 
innocent  parties  ought  to  suffer  from  the  accident  of 
the  Lord  Chancellor  being  out  of  the  kingdom,  the 
Plaintiff,  to  whom  no  irregularity  could  be  imputed, 
ought  not  to  be  that  party.  The  Defendant's  petition 
was  not  answered  in  time  to  prevent  the  enrolment  of 
the  decree ;  and  although  that  circumstance  had  arisen 
from  an  accident  which  the  Defendant  could  not  control, 
the  Plaintiff  ought  not,  on  that  account,  to  be  deprived 
of  his  right  to  have  the  decree  enrolled  at  the  expiration 
of  the  twenty-eight  days,  and  to  be  visited  with  the 
heavy  expense  which  would  fall  upon  him  if  the  enrol- 
ment were  vacated. 

The  Lord  Chancellor.^ 

The  Plaintiff  can  only  be  entitled  to  have  the  de- 
cree enrolled  in  consequence  of  the  laches  of  the  other 
side.  Here  there  has  been  no  laches;  on  the  contrary, 
the  Defendant  did  every  thing  which  he  Was  bound  to 
do ;  and  the  only  question,  therefore,  is,  whether  he  is  to 

suffer 

(fl)  5  Mer.\5, 


*  Lord  LyndhunU 
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BuBkr  from  the  accident  of  the  Lord  Chancellor  not 
being  in  England  at  the  time  when  the  petition  of  appeal 
was  presented.  It  is  not  reasonable  that  he  should  so 
snfier;  and  the  case  before  Lord  Eldouj  cited  at  the 
bar,  decides  that  he  ought  not  to  be  prejudiced  by  such 
an  accident  I  am  of  opinion,  therefore,  that  the  answer 
of  the  Lord  Chancellor  to  the  petition  must  relate  to 
the  day  when  the  petition  was  presented,  (a) 

Motion  granted  without  costs. 


1835. 


(a)  See  Bamet  ▼.  Wilton,  1  Rust.  ^  Myine,  486. 
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|n  the  Matter  of  the  DE  CI.IFFORD  Estates. 


Reference 
directed 
under  the 
1  W.4.  C.60. 
in  a  case 
If  here  the  cr«- 
Uiu  ^  tnut 
making  the 


claimed  in 
recpect  of  in- 
terests devised 
in  remainder 
after  the  de- 
termination 
of  prior 
estates  tail 
If  hich  had 
fiuled. 


Tl  Y  the  will  o£  Edward  Lord  De  Clifford^  executed  in 
"*^  September  1777,  certain  estates  were  vested  in  the 
Duke  of  Beaufort  and  George  V.  Vernon^  their  executors^ 
&c.,  for  a  long  term  of  years,  upon  the  trusts  therein 
mentioned,  and  subject  thereto,  the  same  estates  were 
devised  to  WUUam  Bromley  Chester  and  Samuel  Black* 
XBellj  and  their  heirs,  in  trust  for  the  testator's  eldest  son 
for  life;  remainder  in  trust  for  the  first  and  every  other 
son  of  such  eldest  son  successively  in  tail  male ;  remain- 
der in  trust  for  the  testator's  second  son  for  life; 
remainder  to  the  first  and  every  other  son  of  such 
second  son  successively  in  tail  male ;  remainder  in  trust 
for  the  testator's  third  son  for  life,  with  the  like  limit- 
ations to  his  first  and  every  other  son  in  tail  male :  and 
in  default  of  such  issue,  in  trust  for  the  fourth,  fifth,  and 
every  other  son  of  the  testator  in  tail  male ;  remainder 
in  trust  for  the  daughters  of  the  testator's  eldest  son,  as 
tenants  in  common  in  tail ;  remainder  in  trust  for  the 
daughters  of  the  testator's  second,  third,  and  every 
younger  son  successively,  as  tenants  in  common  in  tail ; 
remainder  in  trust  for  the  testator's  daughters,  as  tenants 
in  common  in  tail,  with  cross-remainders,  &c. 


The  testator  died  soon  after  the  execution  of  his  will, 
leaving  three  sons,  of  whom  the  eldest,  the  late  Lord 
De  Clifford^  died  without  issue  in  1832,  having  survived 
both  his  brothers,  who  had  also  died  without  issue ;  and 
the  trust  estates  became  thereupon  vested,  under  the 
limitations  in  the  testator's  will,  in  the  petitioners,  Sophia 
Baroness  De  Clifford  (the  only  surviving  child  of  the 
testator's  daughter,  Catherine^  deceased),  as  to  one  third ; 

in 
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in  the  Honourable  Sophia  Custj  and  Mary  Elizabeth^ 
Coutitess  of  Bomney^  (the  only  children  of  th^  testatot's 
daughter  Sophia^  deceased,)  as  to  another  third;  and  in  dFthd 
Wm.  Charles  Earl  of  Albemarle  (the  husband  of  the  ^^^j^^ 
testator's  daughter  Elizabeth^  deceased),  as  to  the  re- 
maining third.  The  Eatl  of  Albemarle  daimed  tKe 
equitable  fee  simple  in  his  one  third  share  by  Tirtue  of 
a  common  recovery  su£fered  by  his  late  wife,  and  ieUi 
appointment  made  tb  him  thereupon.  Of  the  shares  of 
the  several  female  petitioners  common  recoveries  had 
also  been  suffered,  and  the  interests  thereby  acquired 
had  beeh  made  the  subject  of  marriage  settlements. 
Both  the  trustees  were  now  dead ;  and  Qeorge  G.  Black" 
wellj  the  heir-at-law  of  Samuel  BlackweUf  who  survived 
his  co-trustee,  being  abroad,  die  present  petition  was 
presented,  under  thie  1  fV.  4.  c.  60.,  on  behalf  of  all 
parties  beneficially  interested  in  the  devised  estates^ 
praying  that  the  Court  might  appoint  some  person,  in 
place  of  the  said  George  G.  BlachDeU^  to  convey  the 
legal  estate  in  the  devised  property  to  the  parties 
severally  entitled  thereto,  according  to  their  respective 
interests.  It  was  not  sought  to  disturb  the  trusts  of  the 
term. 

Mr.  Wigram  and  Mr.  Heberden,  in  support  of  the 
petition,  referred  to  ex  parte  Merry  (a),  and  ex  parte 
Dover,  {b)  The  language  used  by  the  Master  of  the 
Rolls  in  ex  parte  Merry  seemed  not  consistent  with  the 
act  of  parliament ;  for  if  the  twelfth  section  of  the  act 
were  looked  at,  which  empowered  the  Court,  in  difficult 
and  complicated  cases,  to  direct  the  parties  to  file  a  bill, 
it  was  plain  that  a  discretion  was  intended  to  be  given 
to  the  Court  in  that  respect;  and  Lord  Brougham^  when 
he  affirmed  the  decision  and  refused  to  make  the  order, 

went 

(a)  1  Mylne  ^  Keen,  677.  {b)  5  Sim.  500. 
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t&S5.  went  simply  on  the  ground  that  the  case  was  one  of 
iriT^If^  too  much  complication  to  justify  him  in  proceeding 
of  the  upon  petition,  without,  however,  meaning  to  sanction 
^eSSZm!*'^  the  doctrine  laid  down  in  the  judgment  of  his  Honor. 
In  the  present  instance  the  circumstances  were  dear; 
there  was  no  trust  for  the  payment  of  the  debts ;  it  was 
not  sought  to  disturb  the  term  of  2000  years ;  and  as 
all  the  limitations  in  favour  of  the  testator's  sons  were 
now  out  of  the  question,  the  beneficial  interest  in  the 
devised  property  became  vested,  under  the  subsequent 
limitation,  in  his  daughters,  whose  repres^tatives  were 
the  parties  now  applying  for  a  conveyance  of  the  legal 
estate.  A  small  portion  of  the  lands  in  question  had 
been  acquired  under  the  award  of  commissioners  in  an 
inclosure  act,  in  exchange  for  lands  comprised  in  the 
original  devise ;  but  as  the  inclosure  act  declared,  that 
land  so  taken  in  exchange  should  be  subject  to  all  the 
same  trusts,  provisoes,  and  limitadons  as  the  lands  in 
lieu  of  which  they  were  given,  no  difficulty  coold  arise 
out  of  that  circumstance. 

TTie  Lord  Chancellor*  said,  that  the  Blaster  of 
the  Rolls,  in  his  judgment  in  ex  parte  Merry ^  appeared 
to  have  confined  his  attention  to  the  eighth  section  of 
the  act,  and  to  have  overlooked  the  twelfth ;  the  e£^t 
of  which  was  plainly  to  shew  that  a  discretionary  power 
to  make  the  order  on  petition  was  meant  to  be  given  to 
the  Court  The  present  was  a  case  in  which  he  thought 
the  discretion  might  be  safely  exercised ;  and  he  should, 
therefore,  direct  the  usual  reference  to  the  Master. 

*  Lord  LyndhurtL 
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In  the  Matter  of  ALLEN's  Charities.  Ap^rtss. 

TN  this  case  certain  copyhold  estates  were,  under  the  Upon  a  sale 
■"■  direction  of  the  Master,  put  up  to  sale,  in  twenty-  ^^i^il^**^^ 
one  lots,  on  the  17th  o(  January  1834.     Nineteen  of  proper  fee  to 
the  lots  were  bought  by  a  number  of  different  pur-  corSng'toUie 
chasers,   at  prices   varying   from   40/.   to   5401.;   and  tchediSean- 
produced,  in  the  whole,  the  sum  of  2800/.     One  of  the  orders  in 

conditions  of  sale,  as  setded  by  the  Master,  was,  that  Chancery, 

issued  under 
the  purchasers  of  the  several  lots  should,  pursuant  to  the  5  &  4 

the  orders  of  this  Court,  made  under  the  3  &  4  W.  4.  !^'f*  \^*" 

IS  o»mp  wnere 

c  94.,  called  the  Chancery  Regulation  Act,  respectively  the  whole 
pay  .  fee  of  51.  on  each  lot  when  the  purchase-money  gTldtdL 
should  not  exceed  20001.  {a)      The   solicitor  for  the  not  exceed 
purchasers  paid   over   to  the  Accountant^General,  in  5^.  on  every 
obedience  to  the  condition  above  stated,  a  sum  of  95Lf  ^^-  beyond 
Ijeing  at  the  rate  of  5L  upon  each  lot  sold ;  and  that  sum  without  re- 
was  carried  to  the  fee  fund,  as  directed  by  the  thirty-  8""i.^  ^®  ^ 

J  J     number  of  lots 

seventh  section  of  the  act.  or  purchasers. 

A  petiuon  was  now  presented  by  the  solicitor,  praying 

that  the  Accountant-General  might  repay  to  him  the 

sum  of  88/.  out  of  the  fee  fund,  on  the  ground  that  so 

much  of  the  95/.  originally  paid  was  an  over-payment, 

made  upon  an  erroneous  construction  of  the  order;  and 

that  the  costs  of  the  application  might  be  allowed  to  the 

petitioner  out  of  the  same  fund. 

The 

(a)  The  schedule  of  fees  annexed  to  the  orders  referred  to,  con- 
tains the  following  items :  — 

£  t.   d. 
^Upon  every  sale  by  the  Master,  where  the  purchase- 
money  does  not  exceed  2000/.  payable  on  the  report 
confirmed  absolute,  by  such  party  as  the  Master  shall 

direct. 5    0    0 

'^For  every  sale  above  SOOOA,  on  eveiy  lOOi, 0    5    0." 
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of  Aixili'i 


Jprii25. 


Tira  Master  of  the  Rolls  having  directed   the  Ac- 
GMntant4jreBeral  to  be  served  with  the  petitioD, 

Mr.  Cooper  now  appeared  in  support  of  the  pedtion, 
and  submitted  that  the  Master,  in  settling  the  condition 
of  sale,  had  proceeded  iipoa  <ia  erroneous  construction 
of  the  order.  In  a  case  (a)  recently  before  Lord 
Lyndhurst  it  had  been  ruled,  that  the  proper  fee  lor 
any  number  of-  lots  disposed  of  at  one  sale  was  5/L, 
if  the  price  of  the  whole  did  not  exceed  2000iL,  and 
Ss»  U^t  every  100/.  beyond  that  sum.  The  Accoantant- 
General,  who  had  been  served,  but  did  not  think  it 
necessary  to  appear  by  counsel,  was  satisfied  that  soch 
was  the  true  construction  of  the  order.  With  re- 
spect to  the  payment  of  the  petitioner's  costs  oat  of 
the  fee  fund,  the  Accountant-Oeneral  left  the  matter  to 
tb^  Court. 


1834. 
Dee,  10. 


The  Master  of  the  Rolls  *  made  an  order  according 
to  the  prayer,  observing,  that  as  the  over-payment  arose 

from 

{a)  The  following  is  the  Registrar's  note   of  the  case 
referred  to :  — 

WINDSOR  V.  TYRRELL. 


Upon  an  application  made 
by  Messrs.  Kinderslet/,  as  so- 
licitors concerned  in  this 
cause,  against  the  claim  made 
by  Master  Sir  G.  Wilson  on 
the  sale  of  the  estates  in  this 
cause,  to  a  fee  of  5L  upon 
every  lot  sold,  where  the  price 
did  not  exceed  2000/.,  agree- 
ably to  the  schedule  of  fees ; 


The  Lord  Chancellor 
decided,  that  as  in  this  case 
the  estate  was  sold  at  one 
sale,  although  in  a  variety  of 
lots,  and  to  different  pur- 
chasers, the  proper  fee  was 
one  of  51.  upon  2000/.  of  pur- 
chase-money, and  5s.  upon 
every  100/.  beyond  that  sum. 


♦  Sir  C.  Pcpi/s. 
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from  the  error  of  the  Master  in  exacting  too  lai^  a        1895.' 
sum,  and  was  not  the  voluntary  act  of  the  petitioner,  the  j    \    Matter 

latter  seemed  entitled  to  his  costs.  of  Allen's 

CbantieSi 


HANBURY  V.  LITCHFIELD.  ^^^^ 

Not,  20. 

THE  Plaintiffs,  Messrs.  Hanhury  and  Co.,  brewers',  ^"der  special 
.  circumstances, 

on  the  ISth  of  March  1830,  entered  into  an  agree-  the  Plaintiffs, 

ment  with   the   Defendant,   which   was   in   the  words  ]«'hohaden- 

'  ^     tered  into  an 

following :  —  Memorandum   of   agreement   made    this  agreement 
18th  day  oi  March  1830,  between  WiUiam  Litchfield,  of  feJSanuSr 
West  End,  in   the   county   of  Middlesex,   and   Samuel  a  lease  of 
Grimsdell,  of  King's  Row,  Tumham  Green,  in  the  same  years,  were 
county,  of  the  one  part,   and   Thomas  Butts  Aveling,  decreed  to 
of  Spitalfields,  brewer,  of  the  other  part ;  the  said  WiU  lease  for 

Ham  Litchfield  and  Samuel  GrimsdelL  in  consideration  of  ^^cn^y-one 
^  ^  '  years,  and  a 

the  costs  and  expenses  the  said  Thomas  Butts  Aveling  covenant  for 

wiU  be  at  in  erecting  the  n,essuage,  and  other  p«n,ises  l^^^^ 

hereinafter  mentioned,  in  the  place  and   stead  of  the  with  com- 

t  11  '         c  .\^     TT  J  pensation  for 

messuage  known  by  the  name  or  sign  of  the  Horse  and  l^te  difference 

Groom,  situate  2X  Ealing,  in  the  county  of  Middlesex,  do  in  pecuniary 
for  themselves,  their  heirs  and  assigns,   hereby  agree  though  the 

with  the  said  Thomas  Butts  Aveling,  that  they,  the  said  bi»  was  framed 

°  "^  with  a  view  to 

William  Litchfield  and   Samuel  Grimsdell,  their  heirs,  a  different 
executors,  or  administrators,  shall  and  will,  as  soon  as  ag,J,uJ.J^^  *"" 
the  premises  so  agreed  to  be  erected  shall  be  covered  in,  upon  the 

whole  state* 
grant  and  demise  unto  the  said  Thomas  Butts  Aveling,  ment  of  the 

his   executors,   administrators,   or   assigns,   a   lease  of  ^*i*l  »"«!>  «P- 

the   said   premises,    and   of   all    that   site   or  plot  of  the  equity 

ground  between  the 
^  parties,  the 

Court,  in 

order  to  avoid  future  litigation,  made  the  decree  accordingly,  under  the  prayer  for 

general  relief. 

Vol.  II.  T  t 


$90  CASES  IN  CHANCERY. 

49^9'       gffomid  situftte^  iyingt  and  being  at  Ealimgf   mSor^emidg 
^    ^^     whereoQ  the  said  messuage  called  or  known    br  die 
name  of  ihe  Horse  and  Groom  now  stands,  for  the  ieini 
of  thirty -one  years,  to  commence  from  the  29th  day  of 
September  last,  at  and  under  the  yeariy  rent  of  €Ol^ 
payable  quarterly;   in   which  said  indenture  of  lease 
sball   be  contained,   on   the  part  of  the  said    2Tbamas 
BmUs  Aodimgj  as  well  coTenants  for  payment  of  len^ 
land-tax,  and  all  other  taxes,  of  what  natare  or  kind 
soever,  and  to  deliver  up  the  license  to  the  lessees  as  the 
expiratiofi,  or  other  sooner  determination  of  the  said 
term,  if  such  license  shall  be  then  subsisting;  and  also 
ail  other  covenants  and  provisoes  usually  inserted  in 
Laces  of  public-houses.     And  the  said  Tkomas  Badts 
jtximg  doth,  for  himself  his  executors,  administrators, 
and  assigns,  hereby  agree  forthwith  to  erect  upon  the  said 
piece  or  parcel  of  ground,  a  messuage  or  tenement,  coach- 
house^ staUes,  and  other  out-buildings,  agreeable  to^  and 
in  conformity  with,  the  specifications  made  for  that  par- 
pose^  in  and  by  the  several  plans  signed  respecdvely  by 
the  several  parties  to  these  presents^  and  to  expend  in 
and  about  the  baildizig,  and  finishing  the  said  premises 
the  sum  of  lOCKV.  at  the  least;  and  further,  that  he  the 
said  Thomas  Btdts  Ardin^  shall  and  will  accept   such 
lease,  without  the  producioa  of  the  lessor's  title,  and 
execute  a  counterpart  thereof  ,to  be  prepared  by  the 
i^iritor  of   the   said    fViiii^M   Litckjidd  and   -^j— ^rf 
Criwuddrjy  and  pay  the  expenses  attendant  upon   the 
in^fc^wg  and  executing  this  agreement,  and  soch  lease 
and  counterpart.  —  Thomas  Btitts  ^tceizng-^ 

In  the  treaty  which  preceded  the  agreement,  one  of 
the  Plaintifl^  was  IntormeJ,  bv  or  on  the  part  of  the 
IXefcndants,  that  the  premises  in  qoesdoo,  bein|^  a 
pnbtic-house  ac  Ealin^y  were  of  copyhold  tenure.  Sqcq 
after  the  executioB  of  the  aereement   the 
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entered  upon  the  pfemises,  an^  upended  in  ^)e  f)^ 
building  of  them,  pursuant  to  the  agreementi  upwards 
of  1 100/.  as  they  alleged.  Affpr  thi^  exp^n^iti^pe^  apfl 
in  the  year  18S2,  they  applied  for  a  lease  pf  thir^ronje 
years,  pursuant  to  the  agreement,  wh^p  it  appeared, 
^at  according  to  the  custom  of  fhe  n^anor  of  Ealiffg^ 
the  lord  could  not  license  a  l^e  fpr  ^  lopger  term  tfian 
twenty-one  years.  The  Defendants  proposed  to  obtain 
the  license  of  the  lord  for  twentyror^e  y^ar^  ofid  to  gfant 
such  term  to  the  Plaintiffs,  and  to  enter  into  a  covenant 
for  a  further  term  of  ten  years.  The  Plaintiffii  refused 
to  accept  the  proposed  lease  and  covenant;  and  now 
filed  their  bill  in  order  to  compel  the  Defendants  to  repay 
the  money  which  they  had  expended  upon  the  premises, 
and  prayed  that  it  might  be  declared  that  they  had  a 
lien  upon  the  premises  erected  by  them  for  the  amount 
<if  their  expenditure,  and  that,  unless  such  amount  was 
repaid  to  them  by  the  Defendants,  the  premises  might 
be  sold  in  or  towards  its  satisfection. 

Mr.  Bickersteth  and  Mr.  Koe^  for  the  Plaintifis. 

The  Plaintifis,  having  contracted  for  t^  legal  l^a^ 
cannot  be  compelled  to  accept  an  ecjui^Ie  lease; 
neither  can  they  be  compelled  1;o  accept  a  legal  le^se 
for  a  part  of  the  term  for  which  they  t^ave  contracted, 
with  an  indemnity,  by  way  of  equitable  l.ease^  for  the 
jremainder  of  the  term.  Balmanno  y.  Lumley  {a)  decide! 
that  the  Court  can  neither  coppel  a  purchaser  to  t^^ 
an  indemnity,  nor  a  vendor  to  give  iL  This  is  pot  f^ 
case  of  defect  in  the  subject  of  contract,  wb|ch  is  capaji^le 
of  equitable  compensation ;  for  the  difference  betweeji^ 
the  lease  which  the  plaintiffs  contracted  for,  and  the 
lease  which  the  Defendants  are  capable  cf  grafting, 

ampi^pts 

(f)  iV.ilrB.924. 
Tt  2 
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amounts  to  one  third  of  the  whole  subject  of  contract. 
A  covenant  for  a  further  term  of  ten  vears  would  afford 
no  sufficient  protection  to  the  PIainti£& ;  for  the  Defend- 
ants might  sell  the  copyhold,  and  a  purchaser,  without 
notice  of  the  covenant,  would  not  be  bound  by  iu  The 
Plainiifis  are,  therefore,  clearlv  entitled  to  the  relief 
which  thej  pray  by  their  bill. 


Mr.  Pemberfon  and  Mr.  Barber^  contra. 

This  suit  has  been  instituted,  not  because  a  legal  ii 
can  be  granted  only  ibr  twenty-one  years,  but  because  a 
deCerioiation  has  taken  place  in  the  value  of  the  property 
since  the  passing  of  the  Beer  Act  in  1830.  The  Coort 
will  not  rescind  the  contract,  unless  it  is  satisfied  that 
the  difierence  between  the  legal  term  actually  contracted 
fi>r,  and  the  l^^al  term,  together  with  the  equitable 
term  offered  by  the  Defendants,  is  one  which  cannot  be 
made  the  subject  of  compensation.  There  is*  in 
substance,  no  difference  between  the  precise  subject  of 
contract,  and  that  subject  so  modified  in  point  of  form 
as  the  necessity  of  the  case  required ;  for  the  legal  lease 
for  twenty-one  years,  with  the  covenant  for  a  further 
term  of  ten  years,  assures  to  the  Plaintiff  the  whole 
tenn  as  fully  as  a  legal  lease  for  thirty-one  years.  It  is 
said,  indeed,  that  the  covenant  would  give  no  security 
to  the  Plainti£&,  if  the  Defendants  were  to  sell  the 
copyhold  to  a  purchaser  without  notice  of  the  covenant ; 
but  there  is  no  foundation  for  that  argument,  inasmuch 
as  a  purchaser,  even  if  he  had  no  express  notice  of  the 
covenant,  would  be  bound  to  inquire  into  the  title  of  the 
in  possession. 


7%e  Master  of  the  Rolls. 

There  is  no  question  that,  if  a  party  enter  into  an 
agreement  for  a  legal  lease,  a  court  of  equity  will  not 

compel 
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compel  him  to  accept  an  equitable  lease^  or  indemnity        1833. 

i       >^  J^  O  f  J 

for  the  difference  in  value;  but  that  doctrine  has  no  1,  ^ 
application  to  the  present  case.  I  cannot  concur  in  the  ^  il  .-Tr 
argument  at  the  bar,  that  the  covenant  for  a  further  ^"^iifield. 
term  is  equivalent  to  a  legal  lease,  and  that  the  Defend- 
ants cannot,  by  a  sale  of  the  copyhold  to  a  purchaser 
without  notice  of  the  covenant,  defeat  the  Plaintiffs^ 
right  to  the  further  term  of  ten  years.  It  is  true  that, 
where  a  tenant  is  in  possession  of  the  premises^  a 
purchaser  has  implied  notice  of  the  nature  of  his  title; 
bat  if,  at  the  time  of  his  purchase,  the  tenant  in  posses- 
sion is  not  the  original  lessee,  but  merely  holds  under  a 
derivative  lease,  and  has  no  knowledge  of  the  covenant 
contained  in  the  original  lease,  it  has  never  been  con- 
sidered that  it  was  want  of  due  diligence  in  the  pur- 
chaser, which  is  to  fix  him  with  implied  notice,  if  he 
does  not  pursue  his  inquiries  through  every  derivative 
lessee,  until  he  arrives  at  the  person  entitled  to  the 
original  lease,  which  can  alone  convey  to  him  inform- 
ation of  the  covenant  If  the  Plaintiffs  in  this  case, 
being  apprised  that  the  house  in  question  at  Ealing 
was  copyhold,  from  whence  it  was  to  be  inferred  that 
it  was  held  of  the  manor  of  Ealing,  had  used  the 
caution  which  provident  persons  would  have  resorted 
to  under  such  circumstances,  they  would,  before  they 
proceeded  to  the  large  expenditure  of  rebuilding  the 
bouse,  have  informed  themselves  of  the  custom  of  the 
manor  with  respect  to  the  length  of  leases,  and  they 
bave  to  blame  their  own  want  of  reasonable  diligence 
for  the  circumstances  in  which  they  are  placed.  It  is 
not  imputed  to  the  Defendants  that  they  acted  fraudu- 
lently; it  was  on  their  part  mere  ignorance  or  inad- 
vertence. It  is  a  part  of  the  agreement  that  the  Plaintiffs 
shall  not  require  the  title  of  the  lessor  to  be  produced, 
and  it  should  seem  by  the  conduct  of  the  solicitors  on 
both  sides,  that  they  considered  that  the  Defendants 

T  t  3  were 
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liU.       were  intended  by  the  expression  of  ^  the  lessor,'*     If 
^u^^^    this  were  the  true  construction  of  the  tfreement^  the 
V,  Flaintifi'  bill  mast  be  di^nissed,  because  thejr  wcNild 

"^'®**'*'^  hkie  boond  themselves  to  accept  a  lease  for  a  term  of 
'llbHtty^ooe  years,  whether  the  Defendants  had  or  had 
iaM  ttAe  power  to  grant  it;  and  i^  in  such  caae,  the 
Fkikitiffi  were  evicted  from  want  of  title  in  theDefendmli 
t)efore  the  term  expired,  their  remedy  woidd  not  be  in 
'equity,  bdt  by  such  action  at  law  for  damages,  as  the 
borenants  in  the  lease  would  enable  them  to  mtfntam. 

This  does  not,  however,  appear  to  me  to  be  a  rational 
eoostmction  of  the  agreement  The  Plainliffi,  koowiiig 
tklt  the  premises  were  copyhold,  and  that  any  least 
which  the  Defendants  could  grant  must  emanate  finom 
the  liorase  of  the  lord,  it  is  a  much  more  rational  oon- 
StrucUon  to  say  that  the  lord  here  was  intended  by  the 
term  ^'lessor."  Upon  the  whole,  therefore,  the  equity 
of  this  case  requires  that  the  Plainti£Fs  should  accept 
the  legal  lease  for  twenty-one  years,  and  the  coTenant 
)br  a  fonher  term  of  ten  years;  and  that,  as  to  the 
diiPerence  in  value  between  a  legal  term  of  thirty-one 
yekrs  Md  a  legal  term  of  twenty-one  years  with  an 
^uTtable  term'  of  ten  years,  the  Defendants  are  bound  to 
iaAe  compensation,  and  let  it  be  referred  to  the  Master 
to  inquire  Whether  there  is  any  and  what  difference  in 
value  between  such  terms.  Considering  that  this  soft 
hks  arisen  from  a  want  of  due  diligence  on  the  part  of 
the  Flaintiffi,  and  from  ignorance  or  inadvertence  on 
the  pait  of  the  Defendants,  the  decree  is  made  without 
"ddsts.  Although  the  Plaintiffs'  bill  is  not  framed  with  a 
view  to  sucli  a  decree,  yet,  inasmuch  as  upon  the  whole 
titlitement  of  die  bill,  such  appears  to  be  the  equi^r  be- 
XW^n  Hie  parties,  the  Court  seems  to  me  to  be  at  liberty 
^  idalte  such  decree  irnder  the  prayer  for  general  relief^ 
lUM  t6'kVdid  flirther  litigation  upon  die  subject. 
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WYTHE  V.  HENNIKER,  Rpha.  ; 

1833. 

O IR  Bn/dges  Henniker,  by  his  will,  dated  the  2l8t  of    ^^g/^i/** 
*^   February  1816,  after  giving  1000/.  a  year  for  life  to  ^  testator 
his  wife,  Lady  Henniker^  in  lieu  of  dower,  which  annuity  directed 
he  charged  upon  his  Newton  Hall  estate,  and  appoint-  ^i^^  ^qJ  ^^^ 
ing,  in  pursuance  of  a  power  given  to  him  by  his  mar-  produce  to  be 
riage  settlement,  the  Grindon  estate,  of  which  tie  was  'l^y^t^ 
tenant  for  life,  among  his  five  younger  children,  devised  ^^^  mortga^ 
his  Newton  Hall  estate,  together  with  the  Moat  House  and  the  re- 
JPanvt,  and  certain  land,  stated  to  have  been  lately  pur*  pVo"duce  tobe 
chased  by  him  of  Lord  Maynard^  to  his  eldest  son.  Sir  comidered 
Frederick  Henniker^  for  life,  with  remainder  to  his  issue  ^  pait  of  the 

in  tail,  with  remainders  to  his  second  and  other  sons  re««dueofhii 

personal 
successively  for  life,  and  remainders  in  tail  to  dieir  issue  estate;  and 

respectively,  with  divers  remainders  over.  d  ^ed  S*^ 

residue  of  his 

The  will  proceeded  as  follows:  —  "  And  whereas  I  [^l^r^tP^ 
have  charged  my  Newton  Hall  estate  with  the  payment  upon  trust, 
of  the  sum  of  6000/.  by  way  of  mortgage,  now  I  do  ©f  his  just™^ 
hereby  direct  that,  in  case  the  said  sum  of  6000/.  shdl  J**^^  ^^\^f 
not  have  been  paid  off  and  discharged  in  my  lifetime^  his  children: 
the   same  shall   be  paid  and  discharged   out    of  my  ^^^^}^^ 
personal  estate,  or  the  money  to  arise  by  the  sale  of  my  wards,  by  a 
freehold  estates  hereinafter  directed  to  be  sold;   and  fined  the**"" 
whereas  I  am  seised  and  possessed  of  the  following  ft'ee-  residuary  gift 
hold  and   leasehold   estates,  viz.  of  a  freehold  estate  of  the  estates 

called  directed  to  be 
sold,  to  bis 
younger  children :  Held,  first,  that  the  devisees  of  the  produce  of  the  real  estate 
tlifected  to  be  sold  were  entitled  to  have  the  personal  estate  applied  in  payment  of 
the  mortgages ;  secondly,  that  pecuniary  legatees  were  entitled  to  stand  in  the  place 
of  the  mortgagees,  against  the  estates  so  devised,  to  the  extent  to  which  the  mort* 
fliges  had  been  paid  out  of  the  personal  estate;  and,  thirdly,  that  such  pecuniary 
I^itees  were  not  entitled  to  stand  in  the  place  of  a  vendor  to  the  testator,  part 
tK  whose  purchase-money  remained  unpaid  at  the  testator's  death,  to  the  extent 
to  which  the  purchase-money  had  been  paid  out  of  the  personal. estate. 

Tt  * 
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ISSSs        called  Hoxne  Mill,  and  Thorpe  Abbotts,  in  the  counties 
W  '  ^^  Norfolk  and  Stiffblk,  also  a  freehold  farm  situate  at 

w.  Maiden,  in  the  county  of  Essex,  also  a  freehold  estate  at 

HiNNirBB.     Broadstairs,  in  the  Isle  of  Thanet,  in  the  county  of 
Kent,  also  a  leasehold  manor  and  estate  called  Bonodk, 
held  by  me  of  the  dean  and  chapter  of  Westminster^ 
and  the  farms,  lands,  and  hereditaments  thereto  belong* 
ing ;  now  I  do  hereby  give,  devise,  and  bequeath  my 
said  last  mentioned  freehold  and  leasehold  estates  unto 
my  said  wife,  Lady  Henniker,  and  my  said  son,  Fre- 
derick  Henniker,  and  to  their  heirs,  executors,  admiois- 
trators,  and  assigns,  to  hold  to  them  respectively  upon 
trust  to  sell  and  dispose  of  the  same,  either  by  public 
auction  or  private  contract ;  and  upon  the  receipt  of  tbe 
money  to  arise  by  the  sale  thereof,  I  direct  my  said  wife 
and  son  Frederick  to  stand  possessed  of  the  same^  upon 
trust,  in  the  first  place  to  pay  off  and  discharge  the  sum 
of  6000/.,  charged,  by  way  of  mortgage,  on  my  Nesstcn 
Hall  estate,    and  all  interest  due   thereon ;    and  also^ 
in  the  next  place,  to  pay  off  and  discharge  all  other 
mortgages  and  incumbrances  (if  any)  charged  on  any 
of  my   other   estates   hereby   devised;   and,  after  fbll 
payment  of  such  mortgage-money  and  interest,  I  direct 
that  the  residue  of  such  purchase-money  shall  fall  into 
and  go  and  be  considered  and  applied  as  part  of  the 
residue   of  my  personal  estate   hereinafter   given  and 
disposed  of."      After  giving  several  specific  and  pecu- 
niary legacies,   the  testator  disposed  of  the  residue  of 
his  estate  as  follows  :  —  "  And  as  to  all  the  rest  and  re- 
sidue of  my  real  and  personal  estates  (subject  as  afore- 
said, and  also  subject  to  the  payment  of  my  just  debts), 
I  give,  devise,  and  bequeath  the  same  unto  my  said 
wife  and  son  Frederick,  their  heirs,  executors,  adminis- 
trators, and  assigns,  to  hold  the  same  to  them,  their 
heirs,  executors,  administrators,  and  assigns,  upon  trost 
that  they,  &c  do  and  shall  sell  and  dispose  of  such  parts 

thereof 
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thereof  as  shall  be  in  the  nature  thereof  salable)  by        18S3. 
public  auction  or  private  contract,  and  do  and  shall  use     ^n'_  ij 


their,  her,  and  his  best  and  utmost  endeavours  to  re-       '•  a^^ 
cover,  get  in,  and  receive  the  rents  thereof;  and  af^r      /^^vt^'tk' 
deducting  the  expenses  attending  such  sale  or  sales, 
recovery  and  receipts  thereof,  do  and  shall,  in  the  first 
place,  pay  and  discharge  my  just  debts  and  funerpl  and 
testamentary  expenses,  and  after  payment  thereof  do 

aod  shall  stand  possessed  of  and  interested  in  the  clear 

■'•.-'■■■■.■■ 

residue  or  surplus  of  such  monies,  in  trust  for  all  and 
every  my  children  in  equal  shares  and  proportions." 

By  a  codicil  to  his  will,  the  testator  reduced  the  an- 
nuity of  1000/.  a  year,  given  to  Lady  Henniker^  to  TOO/,  a 
year;  and,  after  reciting  that  he  had,  by  his  will,  directed 
that,  in  case  the  6000/.  mortgage  on  the  Newton  Hall 
estate  should  not  be  paid  off  in  his  lifetime,  the  same 
should  be  paid  and  discharged  out  of  his  personal  estate, 
or  the  produce  of  the  estates  directed  to  be  sold,  he 
proceeded  as  follows :  —  ^*  Now  I  do,  in  consideration 
of  the  said  annuity  of  1000/.  to  my  wife  being  re- 
duced to  the  sum  of  700/.  per  annum,  by  which  my 
Nenton  Hall  estate  will  be  of  more  value  to  my 
son,  Frederick  Henniker^  than  when  the  same  was 
devised  to  him  by  my  said  will,  direct  that,  in  order 
to  make  a  better  provision  for  my  younger  children, 
in  case  the  said  sum  of  6000/.  shall  so  remain  a 
charge  upon  my  Newton  Hall  est^e  at  the  time  of 
my  death,  the  same  shall  be  raised  and  paid  out  of  my 
Newton  Hall  estate,  agreeable  to  the  deed  of  mortgage 
made  thereon,  and  not  out  of  my  personal  estate,  or  out 
of  the  sale  of  my  other  estates  by  my  said  will  directed 
to  be  sold ;  and  I  do  hereby  further  charge  my  Newton 
Hall  estate  with  the  payment  of  all  and  every  other  sum 
and  sums  of  money  that  I  have,  or  shall  or  may  here- 
after raise  upon  the  same,  or  that  shall  be  due  thereon, 

or 
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or  any  part  thereof,  at  the  time  of  my  deatih ;  and  I  dd 
hereby  further  direct,  that  the  money  to  arke  by  Ae 
sale  of  my  said  freehold  and  leasehold  estates,  so  fi» 
rected  to  be  sold  as  aforesaid,  shall  be  divided  amoegrt 
my  younger  children  in  equal  shares  and  proportions.* 


The  testator  died  in  Julg  1616,  leaving  hit  wSt^ 
Lady  Hennikefj  Sir  'Brederidc  Hetmiker^  his  eldest  son, 
and  five  other  children,  surviving  him.  Sir  'FreimiJk 
Henniker  died  intestate,  and  without  issue,  in  IS25, 
leaving  his  brother,  Sir  Augustus  Btydges  HennStetf  hk 
heir  at  law,  who  thereupon  became  tenant  for  life  of  die 
settled  estates.  The  bill  was  filed  for  the  administratSaii 
of  the  testator^s  estate,  by  John  Wythe  and  Arm  hb  w3^ 
the  eldest  daughter  of  the  testator,  and  their  diiMreoi 
against  Lady  Henntker^  liie  surviving*  ezecotrix  of  the 
tefitotor,  Sir  Augustus  Bryiges  Hetmikerj  and  dl  cfdier 
parties  interested  under  die  will. 

At  the  time  of  the  testator's  death,  a  part  of  the  piioe 
to  be  paid  for  the  land,  mentioned  in  the  will  as  having 
been  purchased  of  Lord  Maynardj  remained  uncb- 
charged.  The  material  questions  in  the  cause  were^ 
whether  the  personal  estate  was  applicable  to  the  satis- 
faction of  the  mortgages  directed  to  be  paid  out  of  the 
produce  of  the  sale  of  the  real  estate;  and,  if  so,  whether 
the  pecuniary  legatees  were  entided  to  stand  in  the  place 
of  the  mortgagees  to  the  extent  to  which  the  mor^ 
gages  were  paid  out  of  the  personal  estate;  and  a  further 
question  was  made,  whether  the  pecuniary  legatees  were 
entitled  also  to  stand  in  the  place  of  Lord  Mcnprnri^  m 
respect  of  the  lien  which  he  had  on  the  estate  sold  by 
him,  so  far  as  the  purchase-money  had  been  paid  out  df 
the  personal  estate. 

Sir  Charles  WethereU^  Mr.  Swanstorty  Mr.  JVilbrahoMt 
Mr.  Bluntp  and  Mr.  Morlet/^  for  the  younger  children. 

Mr. 
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Mr.  SSdcersteth  tM  Mr.  Jacobs  for  Sir  Ai^usf&i  B.       1  ftSt. 

Iff.  PehAmon^  for  Lady  HenniJcef. 

Mr.  Stephenson  and  Mr.  /7.  )^{/^,  for  other  parties. 


For  the  younger  children  it  was  argued,  firsti  that 
liie  personal  estate  could  only  be  exonerated  JTrom  tli6 
payment  of  the  mortgages  by  the  express  direction  of 
toe  testator,  or  by  necessary  implication  from  the  whole 
cxmtext  of  the  will,  and  that  there  was  nothing  upon  the 
wOl  or  codicil  to  take  the  present  case  out  of  the 
ordinary  rule  which  applied  to  a  devise  of  real  estate 
sabject  to  a  mortgage.  According  to  the  rule  which 
had  been  invariably  followed  since  the  case  of  Serh  v. 
&•  &(y  (a),  the  devisee  of  an  estate  subject  to  a 
mortgage  took  the  estate  exonerated  from  the  mort- 
gage as  against  the  testator's  personal  estate ;  and  here 
the  gift  of  the  produce  of  the  estates  directed  to  be  sold, 
safcgect  to  the  application  of  that  produce  to  the  pay- 
ment of  the  mortgages,  was  substantially  a  gift  of  the 
estates  to  the  younger  children,  subject  to  the  mort- 
gages. It  could  never  be  successfully  contended  that  a 
mere  direction  to  pay  off  mortgages  with  the  produce  of 
the  devised  estate  amounted  to  an  exoneration  of  the 
personal  estate;  especially  in  a  case  where  the  dispo- 
tttion  of  the  testator's  residuary  personal  estate  was 
made  subject  to  the  payment  of  all  his  just  debts. 

Secondly,   it  was   submitted   that  the  right  of  the 
pecuniary  legatees  to  have  the  assets  marshalled  as 

against 

(a)  S  P.  Wmt.  586. 
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against  devisees  of  real  estate,  subject  to  mortgages 
which  had  been  satisfied  out  of  the  personal  estate, 
rested  upon  the  authority  of  Forrester  v.  Leigh  (a),  a 
case  which  had  been  decided  against  principle^  and 
which  had  often  been  mentioned  with  disapprobation. 

On  the  third  point  it  was  argued  that,  if  the  Court 
should  be  of  opinion  that  the  pecuniary  legatees  were 
entitled  to  stand  in  the  place  of  the  mortgagees  to 
the  extent  to  which  the  latter  had  been  paid  out  of 
the  personal  estate,  then,  by  parity  of  reason,  they 
would  have  a  right  to  stand  in  the  place  of  Lord 
Maynard  in  respect  of  his  lien  upon  the  purchased 
estate,  to  the  extent  to  which  the  purchase-money 
remaining  due  to  Lord  Maynard  at  the  testator *s  death 
had  been  satisfied  out  of  the  personal  estate;  and  the 
case  of  PoUexfen  v.  Moore  [b)  was  relied  upon  as  an 
authority  in  support  of  that  proposition.  The  vendor 
was  a  creditor  upon  the  testator's  general  personal 
estate,  and  he  had  also  a  lien  upon  the  estate  sold,  so 
long  as  any  part  of  the  purchase-money  remained  un- 
paid. As  Lord  Maynardj  therefore,  had  been  satisfied 
out  of  one  fund,  when  he  had  two  funds  to  resort  to, 
he  could  not,  by  his  election,  disappoint  the  pecuniary 
legatees  who  had  but  one  fund  to  resort  to,  and  the 
case  fell  within  the  ordinary  principle  upon  which 
the  Court  marshalled  the  assets.  In  Austen  v.  Halsey  {c\ 
Lord  Eldon  referred  to  PoUexfen  v.  Moore^  and  he 
observed,  that  "  where  there  is  a  charge  upon  an  estate 
descended,  a  legatee  shall  stand  in  the  place  of  the 
person  having  that  charge  resorting  to  the  personal 
estate."  In  conformity  with  that  principle.  Sir  VFilliam 
Grant  decided,  in  the  case  of  Trimmer  v.  Bayne  (cf ),  that 

as 


(a)  Ambl,  171. 
{h)  3  Atk,  272, 


(c)  6  Ves,  485. 
(rf)  9  Vet.  209. 
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B8  against  a  descended  estate  a  pecuniary  legatee  had  a 
right  to  stand  in  the  place  of  the  vendor  in  respect  of 
hia  lien  upon  the  purchased  estate.  In  Selby  v.  Selbi/  {a\ 
a  case  recently  before  the  Court,  his  Honor  held,  under 
circumstances  similar  to  those  of  the  present  case,  that 
a  simple  contract  creditor  was  entitled  to  stand  in  the 
place  of  the  vendor,  in  respect  of  his  lien  upon  the 
estate  sold,  against  the  devisee  of  that  estate,  because 
the  vendor  had  equally  a  charge  upon  the  double  fund 
of  the  real  and  personal  estate.  That  reason  was 
equally  applicable  to  the  case  of  a  pecuniary  legatee ; 
and  in  fact  the  very  point  now  before  the  Court,  though 
it  was  not  necessary  to  decide  it,  was  alluded  to  in 
SeUy  V.  Selby  by  his  Honor,  who  observed,  that  "if 
the  charge  of  the  vendor  was  to  be  considered  in  the 
same  manner  as  if  it  were  secured  by  mortgage,  then  a 
pecuniary  legatee  would  have  the  same  benefit  from  the 
vendors  lien."  Now,  the  vendor  and  the  mortgagee  had 
an  equal  right  to  resort  to  the  two  funds,  and  it  seemed 
impossible,  for  the  purpose  of  determining  the  right  of  the 
pecuniary  legatees  in  respect  of  marshalling,  to  distin- 
gnbb  the  lien  of  the  one  from  the  charge  of  the  other. 


us?i_ 


Wythe 

.ft. 

Henniker. 
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On  the  other  side  it  was  admitted  to  be  the  general 
rule^  that  a  devise  of  estates  subject  to  a  mortgage  did 
not  affect  the  primary  liability  of  the  personal  estate  to 
the  payment  of  the  mortgage  debt ;  but  it  was  insisted  that 
in  the  present  case  the  intention  of  the  testator  to  exone- 
rate his  personal  estate  was  plainly  to  be  collected  from  the 
language  of  the  will  and  codicil.  The  testator  had,  by- 
his  will,  charged  his  personal  estate,  and  the  produce  of 
the  estates  directed  to  be  sold,  with  the  payment  of 
the  mortgage  upon  the  Newton  Hall  estate,  and  by  his 
codicil  he  had  expressly  declared  his  intention  of  revoking 
that  part  of  his  will,  and  of  making  the  Newton  Hall 

estate 

(a)  4  EuiS.  336. 
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ilsUte  liable  to  the  payment  of  the  mortgagea  upon  i(  i|i 
exoneration  of  the  personal  estate.  How,  therefore!  oaald 
it  be  held  that  the  personal  estate,  notwithstanding  the 
eodicil,  continued  primarily  liable  to  the  payment  of  the 
mortgages,  without  directly  contravening  the  declared 
intention  of  the  testator  ? 


As  to  the  second  point,  the  case  of  Farresier  ▼•  lJeig^ 
established  the  rule,  that  pecuniary  legatees  were  entitled 
to  stand  in  the  place  of  mortgagees  as  agidnst  devisees 
of  mortgaged  estates,  to  the  extent  to  which  the  moftr 
gages  had  been  satisfied  out  of  personal  estate,  and  that 
rule  could  not  now  be  departed  from  without  afiecting 
the  stability  of  a  great  number  of  titles. 

The  point,   indeed,  did  not  appear  to  be  aepioiifly 
contested,  for  the  third  question  raised  on  the  other  aide 
was  founded  on  the  supposition  or  admissioii  that  the 
second  was  untenable.     Although  the  rule  established 
by  Forrester  v.  Leigh  was  not  to  be  shaken,  yet  it  conI4 
not  be  denied  that  it  was  difficult  to  reconcile  the  deci- 
sion in  that  case  with  the  principle  recognised  in  other 
cases,  that  a  devise  of  an  estate  subject  to  a  mortgage 
was  a  devise  of  the  whole  estate,  and  not  a  gift  of  the 
mere  equity  of  redemption.     It  would  be  dangerous  to 
depart  from  the  rule  established  in  Farresier  v.  Leigij 
but  the  claipn  of  a  pecuniary  l^atee  to  have  the  assets 
marshalled  against  the  devisee  ought  not,  widiout  neoe^ 
sity,  to  be  carried  further.     PoUexfen  v.  Moore  was  an 
anomalous  case,  and  was  considered  of  doubtful  autho- 
rity both    by   Lord  Eldon  and    Su*    William  Grant. 
Mackreth  v.  Symmons  (a).  Trimmer  v.  Bayne.  (b)     The 
author  of  the  treatise  on  the  law  of  Vendors  and  Iha^ 
chasers  (c)  had  endeavoured  to  reconcile  the  decision  in 

that 

(a)  15  Fes.  344.  (c}  Vol.  2,  p.  70.  9th  edit. 

(&)  9  Fes.  209. 
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lliat  case  with  the  dictum  of  Lord  Hardwicke  that  the        1933. 

benefit  of  the  vendor's  lien  would  not  extend  to  third      '__L'T'' 

|ienon%  upon  the  conjecture  that  the  decree  went  upon  v. 

ibe  circumstance  that  the  vendor  had  not  parted  with  the     Hxnninft. 

iitle  deeds,  but  had,  by  agreement,  kept  them  in  hia  own 

custody,  as  a  security  for  the  purcbase-nKm^  unpaid ; 

HO  that  he  stood  in  the  situation  of  an  equitable  mort- 

fjagee^  and  the  cilse  fisll  therefore  within  the  general  rule 

aa  to  marshalling.   If  that  conjecture  were  right,  the  case 

would  be  wholly  inapplicable  to  the  purpose  for  which 

it  was  here  used ;  and  if  the  circumstance  su(qK>sed  to 

be  sufficient  to  account  for  the  discrepancy  between  the 

didum  and  the  decree  in  Pottexfen  v.  Moore  were  not 

the  ground  of  Lord  Hardmcke^s  decree,  the  case  would 

be  left  in  all  that  obscurity,  by  which  Sir  William  Grant 

oonfesses  that  he  had  been  much  perplexed,  in  Trimmer 

▼.  Bayne  (a),  and  which  rendered  it  at  any  rate  an  unsafe 

authority  for  the  introduction  of  a  new  rule  in  the  mar- 

aballing  of  assets.    It  was  true  that  in  Trimmer  v.  Bwfne 

the  benefit  of  the  vendor's  lien  was  extended  to  a  pecu- 

luary  legatee ;  but  in  that  case  the  estate,  against  which 

the  marshalling  was  allowed,  was  a  descended  estate,  and 

the  pecuniary  legatee  and  heir  were  not,  as  in  the  case 

1^  pecuniary  legatee  and  devisee,  equal  objects  of  the  tes^ 

tator's  bounty. 


The  Master  of  the  Rolls.  -^w.  «». 

The  first  question  is,  upon  the  will,  immaterial,  because 
the  residue  of  the  estates  directed  to  be  sold,  and  the 
residue  of  the  personal  estate,  were  given  to  the  same 
persons.  It  has  been  made  material  by  the  codicil 
which  gives  the  residue  of  the  estates  to  be  sold  to  the 

five 

Xa)  Trimmer  v.  Bayne,  9  Va,  SI  1. 
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l4^^      fiv«!  younger  ^ofaildren  only,  in  exclusion  of  the  eldest 
*  w»   If/      Icaying'^he  jfteklue  of  the  personal  estate  distributable 
V.  1         among  the  six  dfildreik   The  devise  of  the  estates,  to  be 
******      sold  for  the  payment  of  the  mortgages,  is  in  effect  a  gift 
ofrthdsel^stalids  to*  the  five  younger  children,  subject  to 
tfceeaibrtgages^   tod  a  gift  of  an   estate  subject   to  a 
nloiitgliige>  does  aot  deprive  the  devisee  of  the  right  to 
salkfaction  of  th^  mortgage  out  of  the  personal  estate. 
There  lis  here  no  intention  to  exonerate  the  personal 
eicbte!  from  the  payment  of  the  mortgages^  the  residue 
df<  di^Ipenbnal  estate  being  expressly  giYen  after  pay- 
lieatibfaU:  hi^  just  debts;  add  it  isf  plain  the  testator  m* 
tead^the  produce  of  the  real  isstate  as  an  auxiliary  fund 
oiUy^frcAnf  the  direction- in  the  will  that  the  6000/.  mdrt- 
gKffi^pwktiBNemton  Hall  estate  should  be  paid  out  of 
tUiOLMpersoual  -estate,  or  out  of  the  produce  of  the  real 
eltatesidevised  td  be  sold. 

nUpon  the  second  question,  I  do  not  think  it  necessary 
td>  refisr  to  the  argument  ibpeaching  the  doctrine  of  Por^ 
risterv.  Lngh^  considering  it  to  have  been  received,  ever 
siike  that  case,  as  a  settled  rule  of  Courts  of  Equity,  that 
a^oeeuniary  legatee  is  entitled  to  stand  upon  the  devised 
eaUtte  In  the  place  of  the  mortgagee,  to  the  extent  to  which 
tba  ihortgage  has  been  satisfied  out  of  the  personal  estate. 
That  doctrine  proceeds  upon  the  assumption  that  the 
devise  of  the  mortgaged  estate  is  a  devise  of  the  equity  of 
redemption  only,  and  that  the  testator  intended  that  the 
dtsvisee  should  take  the  estate  cum  onere.  That  doctrine, 
however,  has  not  been  universally  approved,  because  in 
albiodier  cases  the  devisee  of  a  mortgaged  estate  does 
ndb^^take  it  cuhi  onere,  but  has  a  right  to  have  the  mort- 
gage'Bfltiiifiedoat  of  the  personal  estate^  even  where  the 
dejiisttpsiinade  expressly  subject  to  the  mortgage.  Fol- 
lowing the  rule  of  the  Court  settled  by  Forrester  v.  Leigh^ 
I  must  therefore  here  declare  that  the  pecuniary  legatees 

are 


CASES  IN  CHANCERY.  6*5 

•re  entitled  to  litftnd  in  the  place  of  the  mortgagees  upon       18SS» 
the  devised  estate,  to  the  extent  to  which  the  mortgages     ^- 
baite  been  paiid  otrt  cf  the  personal  leatlite.  v. 

The  tbmi  qoestioB  «rises  fh>m  theiiMt,  that  the  talta- 
C<^r,  by  his  Will,  detised  an  estate  which  he  had  puifihased 
vf  Lerd  Migifutrdj  and  that  a  part  of  the  price  of  that 
ftttale  remained  unpaid  at  the  testator^s  death  t  and  it  was 
«rgued  Uiat  Lord  Mngnctrd^  the  vendor,  having  been  since 
paid  what  was  due  to  him  ovrt  of  the  personal  estate,  the 
pedonttirjr  l^tees  bate  a  right  to  stand  in  the  place  of 
Ii«rd  Maynard^  in  respect  of  his  lien  upon  the  purchased 
tistate^totheextentof  the  sum  be  has  received  from  theper- 
aonal  estsHe.  The  e»st  of  Clifton  v.  Bttri  (o)  has  established, 
duit  a  pecuniary  legatee  has  no  right  to  stand  in  theplaoe 
ni^  botid  creditor  as  against  a  real  estate  devisedi  although 
he  has  such  right  as  against  a  real  estate  descended^  it 
bemg  considered  that  ibe  devisee  is  not  to  be  deprived 
«if  fitly  part  of  the  real  estate  which  the  testator  has  given 
llia%  becaase  it  happens  that  the  testator^s  intentioit  of 
bounty  towards  the  pecfmiary  l^tee  fails  for  want  of 
ihttt  fund  which  ought  l^Uy  to  supfdy  the  legacy.  If 
in  tbb  case  tile  estate  purchased  of  Lord  Me^nard  had 
descended  instead  of  being  devised,  then  indeed  the 
pecuniary  legatees  would  have  been  entitled  to  stand  in 
the  place  of  Lord  Maynard  upon  the  descended  estate 
within  the  principle  of  Clifton  v.  Burt. 

9 

Ih  the  ease  of  PMerfrn  v,  Moore^  which  is  dtied  ia 
^ppuft  of  the  prtyposition  contended  for,  a  testator  gate 
a  pecuniary  legacy  to  his  sister,  and  devised  bis  real 
estate  to  Kempf  whom  he  made  executor.  Kemp  wasted 
the  personal  assets,  which  appear  to  have  been  sufficient 
Co  pay  the  l^acy,  and  died  leaving  the  l^cy  unpaid, 

and 

(a)  1  P.  Wmt,  67S. 

Vol.  IL  U  u 
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18S3.        and  the  real  estate  which  he  had  acquired  from   the 
jGrst  testator  descended  to  his  son  and  heir;    and  the 
V,  decision  in  that  case  was,  that,  because  Kemp  the  father 

*WfffF^'  had,  waited  the  assets  which  ought  to  have  paid  the 
legatee,  the  legatee  should  charge  the  heir  of  Kemp 
in  .respect  of  the  real  estate.  Lord  Hardwicte  de- 
creed satisfaction  to  the  lei^atee  out  of  the  descended 
estate^  upon  the  ground  that  the  legatee  was  entitled 
to  the  same  relief  against  him  as  she  would  have  been 
\  entitled  to  against  the  father.  This  decision^  therefore, 
has  not  only  no  application  to  the  purpose  for  whicii  it 
w^as  cited,  but  it  is  difficult  to  find  any  principle  upon 
which  it  can  be  supported ;  because  the  wasting  of  the 
assets  whicli  ought  to  have  satisfied  the  legacy  could 
only  C9nstitut^  a  simple  contract  debt  against  Kemp  the 
iatherp  to  be  satisfied  out  of  his  personal  estate  if  he  had 
.left  personal  estate,  and  could  not  affect  his  real  estate 
descended.  This  case  of  Pollexfen  v,  Moore  was  referred 
to  tiy  Sir.  W.  Grant  in  Trimmer  v.  Bayne,  where  the 
pecuniary  legatee  was  decreed  to  stand  in  the  place  of 
the  heir  upon  a  descended  but  not  a  devised  estate; 
and  it  is  noticed  by  Lord  Eldon  in  Austen  v.  Halscy^ 
^nd  in  Mackreth  v.  Symmons.  Sir  William  Grant  in 
Trimmer  v.  JBai/ne  observes,  —  and  there  is   abundant 

■  I  • 

reasGiu  for  the  observation  —  that  the  case  of  Pollexfex 
v.  Moore  l^ad  greatly  perplexed  him. 

It  must  therefore  be  declared  that  the  pecuniary 
legatees  have  no  right  to  stand  in  the  place  of  Lord 
Maynard  in  respect  of  his  lien  upon  the  estate  purchased 
by  the  testator. 


AV 


t      •    ^'  "• 
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ATTORNEY-GENERAL  v.  GASCOIGNK 


1832. 
Jem,  18. 


J^OBERT  HUNGATEy  by  his  will,  dated  the  1 1th       j^ll%^ 
of  May   1620,   after  reciting  that  large  sums   of  Where  the 
money  were  due  and  owing  to  him,  and  declaring  his  reJJ^^and  pro- 
will  to  be  that  the  several  sums  of  900/.,  700/.,  and  fits  of  an 
1300/.  should  in  case  of  payment  thereof  be  accepted  ^ith  certain 

from  the  several   persons  indebted  to  him  as  therein  •tipulated  pay- 

.         ,  meats  for  the 

mentioned,  in  discharge  and  satisfaction  of  the  debts  due  benefit  of  a 

by  them,  directed  that  his  executors  there! nafter-men-  *^^[^d**-^*j 
tioned  should  from  time  to  time  employ  the  said  sums  of  by  the  will  of 
money  to  the  uses  thereinafter  appointed,  and  that  they  hi^ executors^ 
and  their  heirs,  presently  after  the  receipt  of  the  said  an<i  their 
sums  or  of  any  part  thereof,  amounting  to  the  sum  of  100/.  gole  use  and 
or  above,  should  with  all  convenient  speed  from  time  to  benefit  for 
time  buy  and  purchase  to  them  and  their  heirs  lands,  Hty  can  claim 

tenements,  and  hereditaments  of  so  much  yearly  value  as      ,^,  j  "*" 
'  ^  .  .  pulated  pay- 

b€ma  fide  so  much  monies  would  purchase  in  fee-simple,  ments, 
upon  the  confidence  and  trust  that  his  said  executors  and  the  change  m 
their  heirs  should  for  ever  thereafter  employ  the  yearly  the  value  of 
profits  of  the  said  lands,  tenements,  and  hereditaments  so  payments 

from  time  to  time  to  be  purchased,  unto  such  godly  uses  ?*^f  become 

.  o      #  inadequate  to 

and  purposes  as  thereinafter  expressed  and  set  down,  the  charitable 

and  wo  other  use  and   uses ;    that  is  to  soy,  that  the  t?*®r^*^"f  ^^ 

executors   and    the  survivor  of  them  and  their   heirs      The  teach- 

should,  within  five  years  next  after  his  death,  erect,  build,  yi,^arirhmetfc 

and  found  one  convenient  house  or  hospital,  with  a  con-  may  be  well 

1       ,  ,  .  I  . .  /%      introduced 

venient  school-house  and  rooms,  to  nave  contmuance  tor  \^iq  a  scheme 

ever,  within  the  town  of  Saxton,  or  in  the  town  of  Sher^  ^^^  ^^^  "»a-^ 

nagement  of  a 
burrij  for  legitimate  orphans  and  infants  only  above  seven  free  grammar 

or  under  fifteen  years  old,  to  consist  of  the  number  of  "chooi. 
twenty-four  orphans  at  one  time,  and  every  one  of  them 
to  have  yearly  allowed  and  paid  for  their  maintenance 

U  u  2  there 
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thjQr^  the  sum  of  5L  a  year  for  erer ;  also,  tc 
kH!!!!^^    ^^  place  one  able  schoolmaster,  being  a  presching^ 
qflHt<^>     nofgiaff^Tf  to  instruct  the  said  orphans  there  yearly,  for 

^iMmmm    ^y^  ^  ^'^  ^^^  ^^  grammar ;  and  to  eatechise  the  said 
orph^&  in  the  grounds  of  the  Christian  reK^pon,  e»- 
tffblished.  in  England^  twice  every  week,  and  to  preach 
GRqeiAaeyery  Sabbath  in  the  parish  churefai»  iw4iere  the 
a^yJlKiyitali  should  be  erected^  yearly  for  eTer«     The 
sfii4.JI?]bp«imas^  and  instructor  and  his  successors  to 
]^^  ^.^QOBYeiiieat  room  there  for  his  lodgiMnt^  ^qd  finr 
hibfll^ry .yearly  ftO/.  for  ever.     And  thai  there  aboold 
i4fp,..be  a  convenient  usher,  who  was  to  have  yearly  for 
hif.atipeoil  the  sum  of  20  marks  for  ever.    And  the  lea^ 
tf^tp^a  wHl  waa  that  the  said  orphans^  and  schoolmasto*r 
pirmdbysr,  and  u^er  should  be  from  time  to  tnne  elected 
i|q4  clHMen  by  bis  executors  and  the  survjvor  of  tbenif 
andl  after  their  death  by  the  heir  male  of  ibe  body  of 
William  Hungaie  his  late  father,  if  he  were  no  popisb 
vacusant;  and  that  the  orphans  and  inianta  of  the  said 
towns  of  Saaton>  and  Skerbum  should  be  first  preforred^ 
afld  a&er  them  the  orphans  and  infants  of  Sand  HuUoh^ 
and  after  them  some  of  the  City  of  York  or  ebewfaere  ; 
aiid  in  default  of  such  heir  male  of  the  body  of  bis  said 
late  father,  or  if  such  heir  male  should  be  a  popiab  reeu- 
sant,  or  if  there  were  any  default  in  choosing  and  placiafp 
such  schoolmaster,  preacher,  usher,  and  orphans,   hia 
will  was|  that  the  Dean  of  York  for  the  time  being  shoakt 
Bominale, choose,  and  place  such  schoohnasier,  preacher^ 
usher,   infants,  and  orphans  in  the  said   hospital   aa 
should  be  wanting,  until  there  should  be  ^me  other  issue 
or  heir  male  of  the  body  of  his  &ther,  being  no  popiab  re- 
eoaanty  to  nominate  and  appoint  them*.    The  will  tbeo 
directed  that  40  marks  should  be  yearly  paid  by  hia 
exeautors  and  their  heirs  for  ever  out  of  the  profits  of 
d»  lands  so  to  be  purchased  for  and  towards  the  main* 
Iroance  of  four  poor  scholars  in  St*  JbM$  CoUege  id 

Qamhridg^^ 
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Cambridge,  which  should  be  sent  from  the  said  Hospital'       l9§§i 

«iid  school^  and  no  orphan  or  infant  was  to  abidfe  in  thtf    j^^S^ 

iiospkal  longer  thAn  until  he  or  she  should  be  of  the  faH'     &gihtlltit' 

age  of  fifteen  years  and  a  half  at  die  most;  but  the/    q|^^^4ii^> 

should  before  and  within  that  time,  fFOin  time  to  tiiM^'a^ 

Aey  should  be  apt  and  fit,  be  sent  lo  the  cmi^rslty,  &t 

be  placed  apprentices  to  some  otiier  honest  course*  idfllA 

within  this  commonwealth.     And  the  testator  dhisc^- 

that  tlie  aforesaid  liospitat  being  so  erected  and  (bund^j- 

and  the  said  several  payments  and  stipends  hnitkg  ffdtA' 

citaae  to  time  first  duly  paid,  the  residue  of  the'  }4!&riy* 

Value  of  the  said  lands,  so  appointed  to  be  purchased  With 

all  the  said  sums  of  money,  should  remain  atidcOAeint^ 

anto  his  said  executors,  their  heijrs  and  assigns,  ftr  et^,' 

and  to  their  sole  and  proper  use  for  evei*.     And  dM 

tiftstator  appointed  his  nephew  Sir  WiUtam  Huhgi^;  itii! 

bis  niece  Margery  Hungate,  joint  executors  of  his  will 

Sir  JVilliam  Hungate,  the  executor,  invested  the  Sinhs 
oaeHtioeed  in  the  will  of  the  testator  in  the  p(ircha96  of 
lands,  which,  in  1628,  were  conveyed  U>  the  use  of  ttMf 
charity,  and  then  produced  yearly  rents,  amounting  to 
opnRrards  of  ^SOL,  the  several  payments  diiected  by  the 
will  amounting  to  MSL  63.  Bd.;  and  Sir  WiUiam 
Hungaie  at  the  same  time  provided  a  school-house. 

In  the  year  1671,  the  charity  was  endowed  by  one 
Fhmds  TkomhiU  with  land,  which  was  theivupon  de- 
mised by  the  trustees  of  the  charity  to  the  same  Fronds 
for  a  term  of  1000  years,  at  a  rent  of  lOl^ 


Sir  William  Hnngate,  having  survived  the  ekectltrixi 
Hiny  Hungate^  acted  as  the  patron  of  the  charity  nntti 
fab  death,  in  1635;  and  the  heir  male  of  the  body  of 
the  testator's  father  being  then  a  Papist,  the  Dean  of 
York  for  the  time  being  acted  as  the  patron  of  th^ 

U  u  3  charity 
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charity  until  1780.  In  1780,  Sir  Thomas  Oascoigne, 
whose  father  had  married  the  heiress  of  the  Himgate 
estates,  and  had  become  entitled  to  the  estate  charged 
with  the  payments  to  the  charity,  conformed  to  the 
Protestant  religion,  and  from  thence,  until  his  death, 
acted  as  the  patron  of  the  charity.  In  the  year  1770,  Sir 
Tkdmas  Gascoigne  obtained  an  act  of  parliament  for 
indbsing,  amongst  other  lands,  the  estate  charged  with 
the  payment  to  the  charity ;  and  thereupon,  by  the  in- 
terference of  the  then  Dean  of  York^  Sir  Thomas  being 
at  that  time  a  Papist,  it  was  provided  by  the  act  which 
recognised  the  title  of  the  owner  of  the  estate  charged 
with  the  stipulated  payments  to  the  surplus  rents  of  that 
estate,  that,  in  respect  of  the  benefit  which  Sir  Thomas 
Gascoigne  derived  from  the  inclosure,  the  charity  pay- 
ments should  be  increased  by  a  further  yearly  payment 
of  12/. 


Sir  Thomas  Gascoigne  became  by  purchase  the  owner 
of  the  lease,  which  had  been  granted  as  before  stated  to 
Francis  Thornhill. 


In  1810  Sir  Thomas  Gascoigne  dXeii;  and  thereupon 
the  Defendant,   Richard  Oliver  Gascoigne^    came    into 
possession  of  the  lands  charged  with  the  payments  to 
the  charity,  as  tenant  for   life   under  the  will    of   Sir 
Thomas  Gascoigne^  and  from  the  time  of  such  possession 
the  payments  made  by  him  to  the  charity  were  upwards 
of  50/.  a  year  less  than  the  amount  of  the  payments 
directed  by  the  will  of  the  founder.     In  coilsequence  of 
this  diminished  payment,  and  the  altered  value  of  money, 
the  intentions  of  the  founder  were  in  a  great  measure 
defeated.     The  income  of  the  estates  charged  with  the 
charitable  payments  amounted,  at  the  time  of  filing  the 
information,  to  800/.  a  year,  and  the  object  of  the  inform- 
ation was  to  have  the  whole  rents  of  those  estates  applied 

to 


CASES  IN  CHANCERY. '  6«ie^ 

to  the  purposes  of  the  charity  by  a  scheme  to  be  seUk^-       ISBQk\ 

by  the  Master.  •  •=  •    r..  ?'■••    \  " "   '' ' 

Mr.  Tinneyand  Mr.  0.  Anderdon,  in  support  of  the-    q^^^j^^^ 
information.  ■      ..    ,i  ^ 

r 

Mr.  Btckersiethf  Mr.  Pemberton,  Mr.  Tre^9ve%  Mt.\ 
SUrroWf  Mr.  Moore,  Mr.  Round,  and  Mr.  itfon»tit'fer'- 
the  respective  Defendants.  •    .:  -ft 

TA^  Master  of  ike  Rolls.  ••  •  !r*'*  **■ 

The  surplus  rents  of  the  estate  to  be  purchased^,  being 
by  the  will  of  the  founder  expressly  devised,  sulyect^  tp 
the  payments  mentioned  in  the  will,  to  hisi  executori» 
and  their  heirs,  to  and  for  their  sole  an^d  perpetual 
use  for  ever,  no  furdier  sum  than  those  specified  p^y^ 
Dients,  with  the  addition  of  the  two  sums  of  10/.  and 
12t  in  respect  of  the  properly  devised  by  ,^raTu;is 
Thomlnll,  can  be  claimed  for  the  charity.  If  a,  cof^rp^ 
of  justice  were  to  provide  for  that  change  in  the  value^. 
of  money,  which  the  testator  had  not  in  his  contem- 
plation,  it  would  not  be  to  construe  the  will,  but  Jto 
moke  a  new  will  for  the  testator. 

His  Honor  decided,  however,  tliat  in  addition  to  the 
stipulated  payments,  the  owner  of  the  estate  was 
bound,  at  his  own  expense,  to  maintain  and  keep  the 
school-house  in  good  repair,  and  to  pay  for  the  fitting 
up  and  furnishing  of  the  school,  and  to  find  the  school- 
books  and  also  the  necessary  furniture  and  bedding  for 
the  lodging  of  the  scholars  so  far  as  the  yearly  sum  of 
13/.  mentioned  in  the  inclosure  act  was  not  adequate  to 
that  purpose ;  and  he  directed  the  Defendant,  Jiic/iard 
Oliver  Gascoigne,  to  account  for  the  amount  of  the  sti- 
pulated payments  from  the  time  of  bis  possession,  and 

U  u  4  to 
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of  the 


«rthe 


\«  f 


stractioD  in  wridng  and  arithmelic  into  a  sA^soefao       129BI 
the  adminittration  of  a  free  grammar^cbooL     .  . !/    **\f 

23^.  MAsmM,  of  Mr  Rolu  sidd  tkal»  conndoiring  the    ^,^^^ 
number  of  foimdatiooa^-thia^dtfcx^tion  in  various 
parts  of  the  kingdom,  and  the  wants  of  the  inhabitants 
IB  maay-  plaeas>  uAieie  they  were  fhnatorir  «ttthh||;  ebtJd 
he-iQoie  inooDvement  than  Ibe  cQBfiMnfeat<  «!;  tii 


tmlyiat  of  instr notion  ito  the  kamed  laagiiigab  JSkq  ii^isi  v^'umn  io 
mtrifited  iaterpietaticKi  of  die  ward  ^gmmaiarjP  fpd     fr^^'^J^'^l!^ 
the  consequent  restriclianiof  the  anl^fecta  taughtial^gnati'       b >  jbvmu 
auuHichoolfi  had,  no  doubt,  been  sanctioned  by  very  '^'°X'a^>^ii^u)t 
high  authority;  but  be  wias  ^ai  of  ^  <i|ipQietunil|r  of  ^^"  icisfD^^^u 
haUiBg,  upon  the  authority  of.  tb«  caae  beiiHi^^iLdid         * '\t  <, 
LjftiiJmni  dted  at  the  bar,  that  the  teaidung  ofLwirUBBg 
and  arithmetic  might  be  well  introduced  iaio  aiacfattm 
fer  the  management  of  a  free  grammar«sehooL        ^  -'^^ 

:.  •  •;'!*■.  I-  'Ui  ill 

'    .;)■■  \ft 

J.'.  v.'t'l'> 

■ . ,  1  •         * ,  ■     ».{*: 

■  n  '  I  :  i  J '' 

*  ■  "i 
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1888.'         ^.!    .    ■    .  .    . 


RoOp.        -  ATTORNEY^ENERAL  v.  The  MERCERS' 
jS't.  company. 

Where  money  HPHIS  information  had  been  filed  for  the  purpose  of 
^'ul^hS  fOT  effecting  a  due  application  of  the  sum  of  2850^, 

ttie  purpose  being  the  amount  of  a  number  of  legacies,  which  had 

out  without  ^^®"  ^^^^  ^^  ^^^  Mercers*  Company  by  various  testators 

interest,  in        between  the  years  1545  and  1666,  for  the  purpose  of 
sums  not  ex-  " .  ^       n  i        ^       »       -  i 

ceeding  900/.,   bemg  lent  out  in  sums,  varying  trom  5/.  to  200/.  without 

and  the  Mas-    interest  to  young  freemen  of  the  Company.     From  the 

a  new  scheme   year  1666,  in  which  the  fire  of  London  happened,  the 

.  *"   j|J^^^3      ftrtids  bad  remained  unapplied  in  the  bands  c€  thfe  Mer* 

rected  the  e^itit  Cowpany. 

maximum  of 

the  sums  so 

lent  out  to  he        ^^  ^h^  hearingr  of  the  cause,  a  reference  had  been 

Kf^ctL  •  1^  was 

held/that         directed  to  the  Master  to  settle  a  scheme,  for  the  due 

a8thelRt«8t      application  of  the  fund;  and  the  scheme  settled  by  the 

of  the  wills  .  . 

was  200  ^ears    Master  provided,  among  other  things,    that    the    fund 

caw  tn  the     ^'^^"'d  ^^  ^^"^  out  to  young  freemen  of  the  company, 
amount  of        in  sums  not  less  than  100/.,  and  not  exceeding  500/., 

not  incon-        without  interest,  upon  bond  with  two  good  securities. 
^Atent  with 

of  the  testa-  7%^  Master  ^/^^  Rolls  was  at  first  inclined  to  think 

^"•.  that  the  sum  of  500/.  was  too  larcc,  since  the  larc^est 

The  costs  .  .  /»   ,        Ml  ^ 

of  an  inform-    sum  mentioned  in  any  of  the  wills  was  200/.,  and  the 

auon  must  j^^^^  ^f  sums  so  considerable  as  500/.  would  become  an 
a  company,  object  of  importance  to  families,  and  might  consequently 
charitable         '^^^  ^^  ^^^  abuse  of  the  charity.     But,  it  being  suggested 

fund  is  vested,  at  the  bar,  that  the  latest  of  the  wills  was  200  years  old, 

iT  the  charity 

be  suffered  to    h's  Honor  was  finally  of  opinion  that,  regard  being  had 

fall  into  de-  j^  jj^g  alteration  in  the  value  of  money,  the  increase  in 
iuetude.  "^ 

the  amount  of  the  loans  made  by  the  Master's  scheme 

was  not  inconsistent  with  the  intention  of  the  testator. 

His 
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His  Honor  directed  the  costs  of  the  information  to  be  1888¥ 

paid  by  the  company,  with  the  exception  of  such  ex-  a^'^^T^ 

penses  of  the  reference  to  the  Master  as  were  occasioned  General 

by  the  necessity  of  settling  a  new  stb^tne,!  ftid^iicihAas  x!^  '^j' 

it  was  by  their  neglect  that  the  charity  had  fallen  into  Mbaceri' 

desuetude,  and  their  general  estate  had  profited  by  the  <>™pany- 
non-application  of  the  fund.                        •  >iri  >  Ji^l^ 


>' 


■  / 


DOCKER  V.  SOME&  ^   "fj-  ;„ 

Jpru  17,  19. 
SI2. 

QAMUEL  SOMESj  an  extensive  shipowner  at  itfiZr  If  a  trustee 

^   -,    -  ,  111.  .         mixw  tniBt 

Endf  bequeathed  his  property,  consisting,  among  dtber  fund*  with 

tfainirsy  of  a  ship  and  of  shares  in  several  other  ships,  to  **"  private 
*  .  o  1  »  11       monies,  and 

his  sons,  Samuel  F.  SomeSy  and  Joseph  SomeSf  whom  he  employs  both 

also  appointed  his  executors,  upon  trust,  subject  to  cer-  '"."  ^^®  ®p 
tain  legacies  and  annuities,  for  the  benefit  of  his  six  his  own,  the 
children,  in  manner  therein  mentioned.     His  will  con-  /%^*,^  if 
tained  a  proviso,  that  if  they  should  think  it  advantageous  he  prefers  it, 
for  bis  estate,  his  trustees  might  carry  on  his.  shipping  having  a  pro- 
business  for  any  period  not  exceeding  six  years  from  his  P^ono*^ 
decease,  and  might  employ  in  it  such  capital  as  was  then  profits,  instead 
employed  therein,  or  such  greater  capital  taken  from  the  IhJ'lJ^nt^'* 
rest  of  his  property  as  they  should  think  fit,  and  that  the  of  the  trust 
profits  of  the  business  so  carried  on  should  be  added  to  p^^yect. 
the  rest  of  his  property  and  be  considered  as  part  thereof^ 
and  distributed  accordingly. 

The  testator  died  in  the  month  of  November  1816» 


The  trustees  paid  some  of  the  legacies ;  but  instead  of 
winding  up  and  closing  the  testator's  concerns,  they  con- 
tinued to  carry  on  his  shipping  business  during  the  six 

years. 
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ydars,  oonsidering  that  such  a  course  would  be  more 
beneficial  to  the  estate.  Some  of  the  shipping  propeflyy 
however,  they  from  time  to  time  disposed  of.  The 
cobbem  eventually  proved  to  be  a  losing  one ;  and,  in 
oohteqiience  of  the  general  depreciation  of  shipping  pro- 
perty, the  testator's  estate  was  worth  less  at  the  exfi^ 
ration  of  the  six  years  than  at  the  time  of  his  decease. 

The  bill  was  filed  by  one  of  the  testator's  daogfaters, 
after  the  six  years  had  expired,  against  the  executors 
and  trustees,  for  an  account  and  payment  of  her  dis- 
tributive share. 

The  Defendants  by  their  answer  admitted,  that  within 
ai  year  after  the  testator's  death  they  b^an  to  carry  on  the 
business  of  ship  chandlers  and  sail-makers  in  partnership 
together ;  and  they  further  admitted,  that  in  the  month  of 
Rhruarjf  1 820,  they  received  the  sum  of  2775/.  on  aocoont 
of  die  testatot^s  share  in  a  ship,  which  sum,  they  stated. 
Was  again  shortly  afterwards  employed  for  the  benefit  of 
the  t^tator's  estate ;  and  they  ftirther  admitted  that  in 
die  course  of  winding  up  and  settling  the  concerns  of  die 
testator's  estate,  they  received  divers  sums  of  money  for 
which  they  had  charged  themselves  with  interest  at  the 
ittte'  of  5  per  cent,  from  the  time  of  receiving  the  saroe^ 
and  that  such  sums  were  paid  in  by  them  at  their  banker^s 
to  the  credit  of  their  general  account,  without  distin- 
guishing the  same  from  the  monies  employed  in  their 
own  business,  conceiving  that  as  the  testator^s  estate  was 
benefited  by  receiving  a  higher  rate  of  interest  than  conld 
have  been  obtained  on  government  or  real  securities,  and 
as  they  were  then  making  arrangements  for  putting  an  end 
to  the  shipping  business,  and  finally  setUing  all  the  con- 
cerns of  the  testator's  estate,  such  a  temporary  disposition 
of  his  assets  was  for  the  benefit  of  the  persons  interested 
therein,  and  therefore  not  objectionable  or  improper. 

By 


L 
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By  tbe  decree  made  by  ike  Vice-ChaDcellor.  at  .j^. 
hearing  of  the  cause,  it  was  (among  other  things)  dedared 
that  the  sums  on  which  the  Defendants  had  charged' 
themselves  with  interest  at  the  rate  of  5  per  cent  per 
annum,  as  mentioned  in  their  answer,  were  to  be  ppyt- 
sidered  as  employed  in  their  trades,  and  tbe  Master  wa^, 
directed  to  inquire  what  proportion  of  the  profits  re* 
ceived  by  the  Defendants  from  such  trades  was  properly 
attributable  to  the  monies  so  to  be  considered  as  em- 
ployed in  their  trades. 

An  appeal  was  presented  against  that  part  of  Hia 
Honoris  decree. 

The  Soticitor-General  (Sir  C.  Pepys)  and  Mrf  JM<»- 
Tuan^  in  support  of  the  appeal. 

The  ground  on  which  the  Vice-Chancellor  proceeded 
wtts,  that  certain  balances,  admitted  to  form  part  of  the 
testator's  estate,  had  been  mixed  by  the  Defendants  with 
their  own  monies  and  paid  in  to  one  general  account  at 
their  banker's,  and  that,  as  their  occasions  required^  tbe 
Defendants  drew  upon  that  account  as  well  to  answer 
their  current  expenditure  in  their  ship  chandlery  and 
eailmaking  concerns,  as  in  carrying  on  the  shipping 
business,  which  under  the  will  they  were  authorised  ta 
continue.  His  Honor  considered  that  the  Defendants 
ia  adopting  this  course  were  using  tbe  assets  of  the  tes- 
tator for  the  purposes  of  their  own  trade ;  and  that  al- 
though they  had  charged  themselves  by  their  answer 
with  interest  at  5  per  cent  on  the  amount  of  the  sums  so 
employed  (a  larger  interest  than  could  have  been  ob- 
tained from  any  other  investment),  they  were  bovnd 
nevertheless  to  account  for  all  the  profits  derived  in  their 
trade  from  the  use  of  those  sums.  The  effect  of  this 
declaration  is  to  make  the  cestiiique  hiaU  of  the  testator's 

estate 


<^t\ 
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JtMi.  estatti  mihgtontiaily  partners  in  the  private  trade  of  the 
defendants  as  ship  chandlers  and  sail-makers,  at  least 
tO'  the  extent  of  entitling  them  to  share  the  profits  de* 
fifed  from  such  part  of  the  capital  employed  in  it  as  had 
ooee  belonged  to  the  testator's  assets.  Sach  a  declara- 
tion^ besides  being  in  the  highest  decree  inconvenieot» 
is^totaliy  unwarranted  by  precedent  The  only  autho- 
rity that  can  be  cited  to  support  it  is  Braimi  ▼.  De 
Tasiet  (a),  but  the  circumstances  there  were  extremely 
pecaliar.  The  bill  in  that  case  was  filed  for  an  account 
of  an  intestate's  assets,  alleging  that  De  Tastet  had  con- 
tinued to  carry  on  the  intestate's  trade  with  the  capital 
of  the  intestate,  his  deceased  partner ;  and  the  Defend- 
ant having  by  his  answer  admitted  that  he  had  made 
profits  in  the  trade  by  the  use  of  that  capital,  the  decree 
ordered  him  to  account  for  the  profits.  The  principle 
of  the  decree  was  that  it  did  not  lie  in  De  Tastcfs  mouth 
to  say  that  the  trade  had  determined  by  his  partner's 
death,  because,  as  his  own  answer  admitted,  he  had  con- 
tinued the  trade,  with  all  the  advantages  of  the  capital 
belonging  to  his  deceased  partner,  and  had  not  attempted 
to  wind  up  the  concern  or  to  sever  the  partnership.  The 
decree  was  afterwards  carried  to  the  House  of  Lords  and 
affirmed,  but  it  was  found  in  practice  quite  impossible  to 
work  it,  and  the  Plaintiff,  it  is  believed,  eventually  aban- 
doned it. 

The  practical  inconvenience  of  going  into  complicated 
accounts  for  the  purpose  of  separating  the  profits  pro- 
duced by  the  trader's  own  capital  from  the  profits  de- 
rived from  the  money  he  has  borrowed  from  the  trust, 
would  alone  be  a  conclusive  objection  to  His  Honoris 
order ;  and  this  consideration  has  probably  given  rise  to 
the  rule  now  firmly  established,  that  whenever  a  trustee, 

who 

(a)  Jac.  284.    4  Rtus,  126. 
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who  is  himself  in  trader  mixes  the  trust  fundi  wUkihis        J9M. 

private  monies,  and  employs  them  in  bothi  in  aibuaiisBA       rv^L^ 

or  adventure  of  his  OWO9  he  .shall  be  charged  wifeb  intarest 

upon  the  trust  funds  so  appropriated*    .The  rate'of>hi«- 

terest  charged  may,  however,  vary«     If  ciroimstancBS 

appear  to  palliate  or  excuse  the;  conduct  of  the  truateia^ 

the  Court  will  charge  him  with  interest  at  4  peir.  cent. 

only;  Tebbs  v.  Carpenter,  {a)     If  the  breach  of  trust  is 

aggravated  and  inexcusable,  interest  at  5  per  cent,  will  be 

charged ;.  Fiett^  v.  Siace  (t),  Newton  v.  Bennet  (c),  Treves 

V.  Torwnshend  (rf),  Sutton  v.  Sharp  {e)i  The  Attomey^Ge' 

neral  v.  Solly,  {g)     In  RajAael  v.  Boehm  {h)  before  Lord 

Loughboroughy  an  account  of  interest  at  5  per  cent,  with 

half  yearly  rests  was  directed ;  but  this,  which  has  alwajrs 

been  considered  as  a  harsh  decree,  has  not  been  followed 

since,  and  the  current  of  authorities  warrants  the  propoai- 

tion  that,  in  all  ordinary  cases,  interest  at  5  per  cent,  upon 

the  sum  appropriated  is  the  extent  and  measure  of  the 

trustee's  liability. 

Here  every  thing  concurred  to  extenuate^  if  not  to 
justify,  the  course  pursued  by  the  Defendants.  In  the 
exercise  of  the  discretion  vested  in  them  by  the  will, 
they  considered  it  expedient  to  carry  on  the  testatot^s 
business;  and  they,  therefore,  retained  his  interest  in 
the  shipping  property.  With  a  view  to  put  hia  vesaele 
in  a  fit  state  for  employment,  they  were  obliged  from 
time  to  time  to  incur  considerable  expenses,  to  meet 
which,  it  became  necessary  to  keep  in  hand  an  availaUe 
balance  of  the  testator's  assets.  This  balance  they  de» 
posited  at  their  banker's ;  and,  as  they  kept  but  one 
account  there,  and  were  themselves  then  engaged  in  a 
distinct  business  of  their  own,  some  portion  of  the  fimds 

derived 

(a)  1  Mad,  290.  [e)  1  Run.  146. 

(6)  4  Ve$.  620.  Ig)  3  Sim.  518. 

\c)  1  Bro.  C.  C.  359.  (A)  Stated  in  1 1  Vei.  92.,  and 

((/)  IM.  384.  in  1  Mad.  300. 
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derifoi  Snm  the  profits  of  the  riiipplng  liusuiesa,  or 
froai  tbe  sale  of  the  ^hips  (which  they  were  graduallj 
cKsposing  of),  iney  ha?e  been  Arsmi  oat  io  tbe  ordBnafy 
oonrae^  and  occasioiially  employed  m  the  diandlery  and 
erfUMkittg  eonceni ;  but  for  tbe  satas  thne  eiiiployed» 
whMi  were  smril  in  amount,  and  must  odl•I^Mri8e  have 
Mtt  iMiprddttctive,  die  5  per  cent  {nterest  aUowed  by 
tbe  Defistidants  is  stitely  a  most  libend  rettini. 

Mr.  BoMtr  Md  Mr.B^,  in  support  of  the  deem. 

Except  the  case  of  Broom  v.  De  Tastet^   which  is 
strictly  in  point,  it  may  be  difficult  to  find  a  precedent 
which  applies  directly  to  the  present  case;    but   the 
doctrine  laid  down  in  a  variety  of  cases,  and  still  more 
the  principles  upon   which   the  Court  has  uniformly 
acted  in  dealing  with  trustees  who  have  been  guilty  of  a 
breach  of  trust,  are  strongly  in  favour  of  the   Vioe- 
Chancellor's  decree.     It  is  settled  that  a  trustee  shall 
not  be  allowed  to  charge  or  receive  remuneration  for 
tbe  time  or  trouble  he  may  have  expended  in  the  exe- 
cution of  his   trust:   Robinson   v.   Pett{a\  Sherry. 
Axe  (6),  Hovey  v.  Blakeman  (c) ;  and  it  is  equally  clear, 
that  whatever  profit  has  been  made  by  the  application 
of  a  trust  fund,  must  be  added  to  and  form  part  of  tbe 
principal  of  that  fund ;  the  rule  being,  that  a  person 
shall  not  be  permitted,  either  directly  or  indirectly,  to 
derive  a  benefit  to  himself  from  his  character  of  trustee. 
1^   therefore^   a  speculation  in   which   a  trustee   has, 
without  authority,  embarked   funds  belonging    to   the 
trust,  proves  unfortunate,  the  loss  is  entirely  his  own; 
if  it  proves  successful,  the  gain  is  that  of  cestuigue  tmsi. 
The  application   of  this   principle  is  easy,   wherever 
the  monies  so  applied  are  not  mixed   by  the  trustee 

with 


(a)  3  P.  Wnu.  249. 
(^)  ^  Ruts.  55. 


(c)  4  Fet.  596. 
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)nrith  bis  own,  but  are  employed  in  a^distinet  Ivadfiatir       IM^* 

adventure;  and  there  the  practice  has  beent.unii)!frsal>ib    ^^SS^^ 

chaise  him  at  the  election  of  the  cestui  que  ir8tf^<ei)lkr  ,<p* 

with  interest  at  5  per  cent,  or  with  all  ^he^prafit^ti^tf       aWW* 

any  have  been  made.     Where,  again,  the  prbfitaiiMP 

the  produce  of  a  mixed  capital,  partly  coaipofiedi4#f 

tru$t  monies,  and  pardy  of  the  trader's  owB^s^yo^iiM^ 

it  may  be  more  difficult  to  sever  the  shares  ^aU^iilVtabte 

to  each  portion  of  the  capital ;  but  the  difficulty  which 

the  act  of  the  trustee  guilty  of  the  breach  oftru^has 

himself  created,  is  no  answer  to  the  claim  of  the  cestui  que 

trusty  if  the  latter  chooses  to  insist  upon  his  rights.    The 

trustee,  in  such  a  case,  cannot  take  advantage  of  his 

own   wrong,  or  shield  himself  from  rendering  an  ac- 

count  of  his  gains  by  an  offer  of  5  per  cent,  intereist 

upon  the  sums  he  has  improperly  put  in  hazard.    Free- 

man  v.  Fairlie.  {a) 


••  "t 


No  judge  has  taken  the  distinction,  now  for  tbe  first 
time  suggested,  between  the  case  of  trust  funds  mixed 
by  the  trustee  with  his  private  money,  and  employee! 
with  it  in  a  business  of  his  own,  and  the  case  of  trust* 
funds  not  so  mixed,  but  employed  by  the  trustee  in  a 
separate  concern  or  adventure.  On  the  contrary,  tfie 
common  language  of  the  Court,  and  the  inquiries  di- 
rected by  decrees  dealing  with  questions  of  this  kinc), 
clearly  indicate  that  no  such  distinction  exists,  and 
that  in  both  cases  equally,  the  cestui  que  trust  majf 
either  insist  on  going  into  the  account  of  the  profits, 
or,  if  he  considers  that  course  inconvenient,  may 
waive  the  account,  and  claim  interest  at  5  per  cent, 
upon  the  funds  misapplied:  Hockley  v.  BqTitock{l>L 
Walker  v.  Woodward  (c)j  Heathcote  v.  Hulme(d)'i  Burden 

V.  Burdehj 

(a)  3  Afer,  S4.;  see  p.  45.  (c)  1  Rust.  107. 

lb)  I  Rust.  141,  (rf)  1  Jac.  4-  W.  122. 
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18S4.  V.  Burden{4i)9  Pocock  v.  Reddingt(m{b)^  Bate  ▼•  Scales. (c) 
The  option,  however,  is  exclusively  given  for  the  benefit 
of  the  ceslui  que  trust  whose  property  has  been  endan* 
gered;  and  to  extend  it  to  the  party  whose  culpable 
conduct  has  occasioned  all  the  difficulty  and  the  danger, 
would  be  to  hold  out  to  trustees  the  most  powerfiil 
encouragement  to  fraud  and  malversation  in  the  dia- 
chai^  of  their  office. 


April  22.  Tie  Lord  Chancellor. 

The  importance  of  the  question  raised  upon  this 
appeal,  independently  of  its  novelty,  would  be  fully  suf- 
ficient to  make  me  feel  some  anxiety  in  deciding  it; 
and  this  anxiety  is  not  lessened  by  the  consideration 
that  the  question  is  now  for  the  first  time  to  receive  a 
judicial  determination. 

There  is  clearly  no  decided  case  upon  the  point; 
none  which  even  touches  it  more  nearly  than  by  recog- 
nising general  principles.  Certainly  there  is  no  decision 
allowing  an  account  of  actual  profits.  Indeed  it  may 
rather  be  said,  that  the  cases,  by  uniformly  giving  in- 
terest at  different  rates,  and  sometimes  with  rests  where 
the  trust-funds  have  been  employed  in  the  trustee's 
trade,  would  seem  to  acknowledge  the  principle  that  no 
account  of  actual  profits  shall  be  given  in  such  in- 
stances. 

Thus,   in  Newtofi  v.  Bennet{d\  where  an  executor 
had  used  the  produce  of  the  testator's  estate  in    his 
trade,  interest  was  allowed;   and  so  in  the  Attorneys- 
General 

(fl)  Cited  in  1  Joe.  ^  W,  134.  (c)  12  Vet,  402.    See  also  ex 

{h)  5  Vet.  794.  parte  Watton,  2  Vet,  4-  P.  41 4. 

(//)  1  Bro.  C.  C.  359. 
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strongest  instance  is  Raphael  v.  Boehmj  before  Lord  ^^ 
Loughborough  in  1798,  a  case  which,  upon  that  point,  j<ioc' 
is  nowhere  reported,  but  which  is  particularly  men* 
tioned  in  Tebbs  r.  Carpenter  (6)  by  the  Vice-Chancellor, 
who  had  taken  time  to  examine  the  Registrar's  book.  It 
came  also  before  Lord  Eldon  and  Lord  Erskine  in  sub- 
sequent stages  of  the  cause,  (c)  In  that  case  a  gross 
breach  of  trust  had  been  committed ;  for  the  large  sum  of 
30,000/.  was  expressly  directed  to  be  laid  out  for  accu- 
mulation, and  the  executor  having  thought  proper  to 
employ  it  in  his  own  trade,  the  Court  ordered  him  to  be 
charged  with  interest  at  5  per  cent,  from  the  time  of  the 
testator's  death,  with  half-yearly  rests  and  interest  for  thitf 
intermediate  times.  All  the  judges,  who  have  mentioMd 
this  decree,  have  considered  it  as  severe :  and  certaitti]^ 
it  proceeded  from  a  strong  feeling  in  the  Court  that  m 
breach  of  trust  had  been  committed,  so  aggravated  as  to 
call  for  the  most  severe  visitation. 

It  is  hence  not  unnaturally  argued  that  the  utmost 
power  of  the  Court  had  been  exerted  upon  this  occasioiv 
and  an  opinion  forces  itself  almost  nnavoidabiy  npoor 
us,  that  the  Court  must  have  felt  its  aatbori^  limited' 
to  the  allowing  of  interest.  I^  in  every  case  of  such* 
misconduct,  the  appropriation  of  the  tmstp-funds  hat^ 
been  only  visited  by  charging  interest,  the  inference 
seems  reasonable  enough  that  this  was  the  extent  to^ 
which  the  Court  felt  itself  at  liberty  to  go  in  any 
instance  of  the  like  malversation. 

In  the  absence  of  any  precedent  of  a  decree  for  an 
account  of  actual  profits,  whatever  may  have  been  the 

culpability 

(a)  2  Sim,  SIB.  (c)  11  Ves.  92.     13  Fes.  40r. 

{b)  1  Mad,5O0.  590. 
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ca^mbility  of  the.  trustee  in  exposing  the  trastrfiiDds 
to  hazard  in  quest  of  his  own  gain,  there  seems  good 
gioond  for  holding  that,  as  iar  as  the  authority  of 
jtNlioMil  dctennination  goes,  the  weight  lies  on  one  side, 
Mdihst  tlie  rule  is,  to  give  interest  and  nothing  else  in 
Okses  of  this  kind.  Let  us,  however,  refer  for  a  moment 
CO'the  midonbted  principles  that  r^ulate  the  daalingB 
4>f  idle  Court  with  breaches  of  trust,  and  see  to  what 
liieie  frfainly  lead  us. 


.  'j 


Wherever  a  tmstee,  or  one  standing  in  the  relatiim 
of  a  trustee,  violates  his  duty,  and  deals  with  the  trast- 
estate  for  his  own  behoof,  the  rule  is,  that  he  shall 
awount  to  the  cestui  que  trust  for  all  the  gain  which  he 
has  inade.  Thns,  if  trust-money  is  laid  out  in  buying 
and  selling  land,  and  a  profit  made  by  the  transaction, 
that  shall  go  not  to  the  trustee  who  has  so  applied  the 
money,  but  to  the  cestui  que  trust  whose  money  has  been 
thm  applied.  In  like  manner  (and  cases  of  this  kind 
ara  more  numerous),  where  a  trustee  or  executor  has 
wed  the  fund  committed  to  his  care  in  stock  specula- 
tions, though  the  loss,  if  any,  must  fall  upon  himsdf ; 
yet'  for  every  &rthing  of  profit  he  may  make  he  shall 
be  accountable  to  the  trust  estate.  So,  if  he  lay  out  the 
trust^money  in  a  commercial  adventure,  as  in  buying  or 
ftttkig  out  a  vessel  for  a  voyage,  or  put  it  in  the  trade 
of  another  person,  from  which  he  is  to  derive  a  certain 
stipulated  profit,  although  I  will  not  say  that  this  has 
been  decided,  I  hold  it  to  be  quite  clear  that  he  must 
account  fi3r  the  profits  received  by  the  adventure  or 
fit>m  the  concern.  In  all  these  cases,  it  is  easy  to  tell 
what  the  guns  are ;  the  fund  is  kept  distinct  from  the 
trustee's  other  monies,  and  whatever  he  gets,  he  must 
aotonnt  for  and  pay  over.  It  is  so  much  fruit,  so  much 
increase  on  the  estate  or  chattel  of  another,  and  must 
follow  the  ownership  of  the  property  and  go  to  the  pro- 
prietor. 
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prietor.     So  it  is  also  where  one  not  exprenlya  Cniplt*       .MM* 

has  bought  or  trafficked  with  another^s  money. -^Tbe 

law  raises  a  trust  by  implication,  clothing  fatiH,  ilhoagH^ 

a  stranger,  with  the  fiduciary  character,  tor  A(t  pcirjplM^ 

of  making  him  accountable*     If  a  person  faaa'pirdhteld 

land  in  his  own  name  with  my  money,  there  is  arreevl^ 

ing  trust  for  me;  if  he  has  invested  my  mcoey  io^ny 

other  speculation  without  my  consent,  he  is  hfddtiit 

trustee  for  my  benefit;  and  so  an  attorney,  guardiaOf^^Or 

other  person  standing  in   a  like  situation  to  another 

gains  not  for  himself,  but  for  the  dient^  0T:'ivSt6kf  or 

other  party  whose  confidence  has  beea  abused*    ^t  .  r^ 

Such  being  the  undeniable  principle  of*  eqnitgr^^eiifib 
the  rule  by  which  breach  of  trust  is  discouraged  anfl 
punished — discouraged  by  intercepting- its  gaina,  cMid 
thus  frustrating  the  intentions  that  caused  it ;  punisbed 
by  charging  all  losses  on  the  wrongdoer,  while  no. pfoQt 
can  ever  accrue  to  him — can  the  Court  coniietenily  dgnw 
the  line  as  the  cases  would  seem  todraw  it,  and  except  fvem 
the  general  rule  those  instances  where  the  risk  oC  4he 
malversation  is  most  imminent ;  those  instances  where  the 
trustee  is  most  likely  to  misappropriate;  namely,  thos&in 
which  he  uses  the  trust  funds  in  his  own  traffic?-  At 
first  sight  this  seems  grossly  absurd,  and  some  reflaQti^n 
is  required  to  understand  how  the  Court  could  ever,  ei^ 
in  appearance,  countenance  such  an  anomaly.  The  rea- 
son which  has  induced  judges  to  be  satisfied  with  aHom- 
ing  interest  only,  I  take  to  have  been  this :  they  cocdl 
not  easily  sever  the  profits  attributable  to  the  trust  money 
from  those  belonging  to  the  whole  capital  stocky  and  tBe 
process  became  still  more  difficult,  where  a  great  propor- 
tion of  the  gains  proceeded  from  skill  or  labour  employied 
upon  the  capital.  In  cases  of  separate  appropriation' there 
was  no  such  difficulty ;  as  where  land  or  stock  had  been 
bought  and  then  sold  again  at  a  profit ;  and  here,  aceord- 

X  X  3  ingly, 
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ia|rlj,  tbene  vas  do  bcsa:«Mn  in  at  oooe 
iraSLBt  ftOCDUDK  ibr  the  «ho«e  guis  be  b*d 
vbere^  Laiing  CjDgag>ed  in  socdc  ir:ftde  hiiiHfJ^ 
iavested  the  misi  mi^aey  in  uu^  iivie  aloog 
om^  ckere  was  so  much  ciiScalnr  ia  seTeris^ 
fits  vhkii  might  be  >i;ppasec  to  cooke  &aei 
■iupp'ifri  horn  those  vhkh  cu&e  froca  the 
c^pitil  embarked,  th&r  1:  vas  deemed 
to  take  aoccher  cosrse,  jucd  ins^fflhi  of 

vhit  profit  had  beec  mUvmade,  u> 
of  interest  js  the  sappostd 
LTe  of  the  profits^  and  AS&igQ  that  to  the 


the 


he  had 
hli 


of  the 


lo 


the 


J» 


*fTw>a^ny    Qi 


prindple  is  ocdoafacedij  aaerided  viih  omm  md- 

;  is  aToid»  the  cecessixT  of  ao  inrei&^Biiaii,  of 

or  leso  nioeCT  in  lOtA   iikiividBil 

m 

thflft  aaains  one  of  the   important   benefit* 
fipom   aii    gcseral   ruie&      Bos    mbirk    vh 
of  iBtice  and  of  expedieiXT  are 
Ail  trust  es^Jizes  receiT^ 
■hatever   risks   i£ieT  maj  hare  rsn  dsrziw 
of  their   mLsapprppnati^M ;   all   prom 
say  be  u»  real  gain  derired  br  the 
firom    hts  breach  of  duiT:    dot  can    an 
prafia  nude   be   Ks^hai   bj  the  Cocit,  or 
most  moderaie  nie  of  mercinule  prod:,  that  ss  the 
rate  of  iiitexe:^:.  be  exceeiii^  vLuever  die  acnsfti 
maj  have  beec,  unless  bj  the  tctt  cia 

d  of  allowing   rei^  in  oiher  «orus»  ooaapocaad 
ad  this  viihoc:  tiie  .east  regard  to  the  prodsa 
J  realized:  ^:r,  in  die  most  recnarkabie 
which  this  meihnii  bas  been  rescued  lOfRsp^tn^T 
^vhich,  indeed,  is  alvavs  ci:ied  to  b^  docbced^  if  isoc 
appioredy;    the  compooad    interest   va$  giwa  vish 
viev  lo  the  cnlpibtlixT  of  the  trcscee's 
upon  any  estimatf  of  the  profits  he  hai  made  by 
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But  the  principal  objection  which  I  have  to  the  rub  ItMJ 
is  founded  upon  its  tendency  to  cripple  the  just  power 
of  this  Court  in  by  far  the  most  wholesome  and  uh 
deed  necessary  exercise  of  its  functions,  and  the  to* 
couragement  thus  held  out  to  fraud  and  breach  of  trosC^ 
What  avails  it  towards  preventing  sudi  malversations^ 
that  the  contrivers  of  sordid  injustice  feel  the  power  of 
the  Court  only  where  they  are  clumsy  enough  to  keep 
the  gains  of  their  dishonesty  severed  from  the  rest 
of  their  stores  ?  It  is  in  vain  they  are  told  of  the 
Court's  arm  being  long  enough  to  reach  tbemi  aii4 
strong  enough  to  hold  them,  if  they  know  that  a  certain 
delicacy  of  touch  is  required,  without  which  the  hand 
might  as  well  be  paralysed  or  shrunk  up.  The  die- 
tinction,  I  will  not  say  sanctioned,  but  pointed  et  by 
the  negative  authority  of  the  cases,  proclaims  to  ex- 
ecutors and  trustees,  that  they  have  only  to  invest  the 
trust  money  in  the  speculations,  and  expose  it  to  die 
hazards  of  their  own  commerce,  and  be  charged  5  par 
cent,  on  it;  and  then  they  may  pocket  15  or  M  per 
cent,  by  a  successful  adventure.  Surely  the  sopposed 
difficulty  of  ascertaining  the  real  gain  made  by  the  mis* 
application  is  as  nothing  compared  with  the  mischiefii 
likely  to  arise  from  admitting  this  rule,  or  rather  this 
exception  to  one  of  the  most  general  rules  of  equitable 
jurisdittion. 

Even  if  cases  were  more  likelv  to  occur  than  I  can 
think  they  are,  of  inextricable  difficulties  in  pursuing 
such  inquiries,  I  should  still  deem  this  the  lesser  evil  by 
far,  and  be  prepared  to  embrace  it  Mr.  Solicitor* 
General  put  a  case  of  a  very  plausible  aspect,  with  the 
view  of  deterring  the  Court  from  taking  the  eourse 
which  all  principle  points  out.  He  feigned  the  instance 
of  an  apothecary  buying  drugs  with  100/.  of  trust  money, 
and  earning  1000/.  a  year  by  selling  them  to  his  patients; 

X  X  4  and 
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laMi  audi  sa  be  migbt  haTe  taken  the  case  oftmst  money  laid 
out  in  parchasiiig  a  piece  of  steel  or  skein  of  silk,  and 
these  being  worked  up  into  goods  of  tbe  finest  fabric, 
Birmimgkam  tiiukets  or  Brussels  lace,  wbere  tbe  work 
exceeds  by  1(M>00  times  the  material  in  valoe.  But 
such  ioatancesy  in  truth,  proTe  nothing;  for  tbey  are 
cases  not  of  profiu  upon  stodc,  but  of  skilful  labour  verj 
highly  paid ;  and  no  reasonable  person  would  erer  dream 
of  charging  a  trustee,  whose  skill  thus  bestowed  bad  so 
enormously  augmented  the  value  of  the  capital,  as  if  he 
had  oiaiy  obtained  from  it  a  profit ;  although  tbe  refine- 
miuits  of  the  civil  law  would  certainly  bear  us  out,  even 
in  charging  all  gains  accruing  upon  those  goods  as  in 
tbeinature  of  accretions  belonging  to  the  true  owners  of 
the  chattels, 

'l.have  lodced  to  the  authorities  with  the  view  of 
seeing,  generally,  whether  or  not  they  afibrded  any  di- 
rect precedent  either  way  in  this  question ;  and,  as  far 
as  decision  goes»  they  certainly  do  not.  But  there  are 
strong  indications  to  be  traced  in  die  books  of  judges 
incUniog  towards  the  point  which  I  would  fain  hope  we 
may. now  be  said  to  have  reached.  Walker  v.  IVood^ 
ward  (a)  was  referred  to  at  the  bar,  as  a  case  in  which  an 
executor  having  made  profit  by  farming  with  his  tes- 
tator's stock,  an  account  of  the  pro6ts  was  waived,  and 
5  per  cent,  with  rests  charged.  But  there  the  testator's 
own  concern  was  continued  with  his  farm  stock  by  the 
executor.  A  like  remark  arises  upon  HeathctHe  ▼• 
H$dme{b\  although,  as  far  as  dicta  go.  Sir  Thomas 
Pbmer  there  certainly  held  a  cestui  que  trust  generally 
entitled .  to  elect  to  take  the  profits  made,  or  a  rate  of 
interest  on  the  principal. 

• « 

There 

(fl)  I  Ruit.  107.  (fi)  \J.^  W.  122. 
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There  are  other  cases  deserving  of  aHentioiiy  as  in^        Ififfifi 
dicating  the  inclination  of  the  Court  on  this  subjeot** 
Treves  v.  Towns/iend  (a)  was  the  case  of  an  assignee  of  a 
bankrupt  who  had  kept  near  2000/*  for  sixteen  jeMS$ 
without  ever  proposing  to  make  a  dividend.     It  was  on. 
this  circumstance  mainly  that  the  lords  commissiontra 
charged  him  with  5  per  cent^  and  ordered  him  to  pay 
the  costs ;  but  it  further  appeared,  that  he  had  emploji^ 
the  money  in  his  trade  as  a  BlackweUHaU  factor,  though, 
he  said  he  had  an  equal  sum  at  his  banker's  ready  to 
answer  any  demands  —  demands  which,  he  was  pretty 
well  assured,  would,  through  his  own  laches  in  discharging 
his  duty  of  assignee,  never  be  made.     On  a  rehearing 
before  Lord  Thurhw^  his  Lordship  said  his  only  doubt 
was  as  to  the  rate  of  interest ;  but  he  held  it  established 
that  the  money  had  been  used  in  the  assignee's  trade,  and 
he  said,  **  If  5  per  cent  is  made  in  that  trade,  I  cannot 
give  four."     An  inqniry  was,  therefore,  offered  to  the 
Defendant  as  to  the  usual  rate  of  a  BlackweUHaU  factor's 
profit ;  and  this  offer  being  refused,  the  decree  of  the  lords 
commissioners  was  affirmed.     If  this  case  shews,  on  the 
one  hand,  the  impression  to  have  been  that  the  Court 
would  not  go  to  the  real  amount  of  profits  made,  but  only 
inquire  as  to  these  for  the  purpose  of  ascertaining  whether 
more  than  the  usual  rate  of  4  per  cent,  shall  be  allowed, 
limiting  itself  to  the  legal  interest  of  5  per  cent,  if  so  much 
has  been  made ;  it  as  clearly  proves,  on  the  other  hand, 
that  there  was  no  disposition  to  shrink  from  an  inquiry, 
now  represented  as  impossible,  into  the  rate  of  profits, 
and  the  proportion  of  them  attributable  to  the  trust  fund. 
If,  however,  it  were  to  be  inferred  from  this  case,  that 
trust  monies   used   in   the   trustee's   trade  cannot  be 
charged  with  more  than  4  per  cent  unless  more  be  made 
of  them,   the  doctrine  would    be    dangerous  indeed. 

Lord 

(a)  1  Bro.  C.  C.  384.    1  Cox,  50. 
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iMiJ  ^  IjM' ]Uughb&rmigk  seems  to  have  taken  a  far  sounder 
vl^  of  the  principles  on  which  the  Court  deals  with 
breach  of  trust,  when  he  charged  5  per  cent,  simply  on 
account  of  the  unjustifiable  use  of  the  money,  and  with* 
otot  any  regard  to  the  gains  made  by  the  malversation. 
'V^en  Lord  Thurlaw  stated  that  4  per  cent,  was  the  rate 
usaally  allowed,  and  that  it  was  never  to  be  exceeded  hot 
in  ti  special  case,  he  laid  down  the  admitted  rule ;  but  a 
sp^ial  case  xoas  here  abundandy  made^  when  it  was 
shewn  that  the  assignee  had  allowed  sixteen  years  to 
ebrpte  without  ofiering  to  make  a  dividend,  and  bad, 
ddtfng  that  period,  trafficked  with  the  fund. 

'I  have  further  to  remark  on  this  case,  that  the  refusal 
of  to  inquiry  by  the  Defendant  who  had  appealed  may 
seem  to  indicate  an  apprehension  of  more  than  5  per 
cent*  being  charged,  when  the  actual  profits  should  be 
ascertained.  It  is  possible,  indeed,  that  he  may  have 
dedhed  the  inquiry  for  fear  of  being  fixed  with  the  ad* 
ditioHal  costs.  Sir  WiUiam  Grants  however,  in  Rodu 
v.~  Hart  (a),  referring  to  Treves  v.  Townshendy  plainly 
considers  that  his  refusal  was  for  fear  of  more  than  5  per 
cent,  being  found  to  be  the  profits  of  the  business,  and 
charji^  accordingly. 

Piety  v.  Stace  (6),  before  Lord  Alvanleyj  was  the  case 
of  an  executor  not  laying  out  the  testator's  money  as 
he  was  directed,  but  employing  it  partly  in  his  trade  in 
stock  transactions,  and  partly  in  loans  to  his  son  ;  and 
he  was  charged  with  5  per  cent.  The  doctrines  of  the 
Court  are  strongly  and  clearly  laid  down  by  Lord  Al*- 
vanley.  They  are  so  well  understood,  said  his  Lordship, 
that  it  is  waste  of  time  to  repeat  them.  An  executor,  act- 
ing otherwise  than  the  testator  desires  with  the  property, 

cannot 

(fl)  11  Vei,  58.  (h)  4  Kef.  620. 
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cannot  possibly  be  a  gainer  by  it :  any  gain  <*  must  fa^  IMiti 
for  the  benefit  of  bis  cestui  que  truU ;  and  if  there  if  wjf 
loss  upon  the  capital,  as  if  the  stocks  rise  ever  sp  much» 
he  must  replace  it  Every  farthing  more  than  the 
dividends  that  lay  in  his  hands  is  just  so  much  gain  Xq, 
himself;  for  every  shilling  he  got  by  any  of  these  t^apsr 
actions  he  shall  pay  interest  at  5  per  cent  for  every 
minute  it  lay  in  his  hands;"  and  aooordingly  the  de- 
fendant was  charged  with  the  same  interest  on  all  hip 
lent  hb  son.  Here,  then,  he  was  made  to  account  ^ot 
only  for  the  actual  profits  made  by  the  stock  tr|ui%* 
actions,  but  for  5  per  cent  on  those  profits.  The  priQ- 
ciple  stated,  indeed,  is  as  large  as  possible;  for  it 
comprehends  all  profits  received  by  a  trustee  who  deals 
with  the  trust-fund  for  his  own  advantage;  but  Ixird 
AJvanky  plainly  had  his  mind  directed  to  the  kiDd  of, 
dealbg  in  question ;  viz.,  in  the  stocks. 

In  Pocock  v.  Reddingion  (a),  the  same  very  able  and 
accurate  judge  proceeds  upon  the  like  views.  After 
observing  that  a  trustee  has  no  right  to  deal  with  the 
trust-fund  so  as  to  hazard  it,  on  the  chance  of  being 
able  to  replace  it  if  lost,  which,  as  his  Honor  with 
marked  but  not  excessive  severity  says,  is  an  argiiojmt 
used  by  others  in  a  very  different  case^  and  which  has 
cost  them  their  lives,  he  says,  **  therefore  the  executor 
must  answer  for  that  which  he  may  reasonably  be  sup« 
posed  to  have  made ;  and  if  he  made  more,  he  must  also, 
answer  for  that  too:"  and  the  Defendant  was  ordered 
to  be  charged  with  the  sum  for  which  he  had  sold  the. 
stock,  and  with  5  per  cent,  upon  it 

Lastly,  I  would  refer  to  the  case  Palmer  v.  Mitchell^ 
with  a  note  of  which  I  have  been  furnished,  and  which^ 

as 

(a)  5  Ves.  794 . 
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as  it  was  decided  by  Sir  William  Grants  desenres  great 
attention  as  a  precedent.  * 

It 


•  •  •  p«  ^* 


Rolls. 

1809. 
Deo.  8. 

Executors 
charged  with 
the  profits 
made  by  them 
from  the  em- 
ployment of 
the  testator's 
assets  in  any 
trade  or 
business  since 
the  testator's 
decease. 


•  The  following  is  the  note  referred  to :  — 
PALMER  V.  MITCHEIX- 


This  was  a  suit  for  an  account 
of  the  estates  of  the  testator 
William  Innes,  deceased. 
The  bill  charged,  that  the 
Defendant,  George  Hanbury 
Mitchell,  one  of  the  execu- 
tors, continued  to  carry  on 
the  business  in  which  the  tes- 
tator had  been  engaged,  and 
that  he  had  retained  large 
balances  of  the  testator  in  his 
hands,  which  he  had  invested 
in  that  trade,  or  in  other  mer- 
cantile concerns  or  specula- 
tions. 

Part  of  the  prayer  was, 
"  That  the  Defendant,  George 
H.MitcheU^  may  be  charged 
with  the  profits  and  advan- 
tages which  shall  appear  to 
have  been  made  by  him  since 
the  death  of  the  testator,  or 
from  such  time  or  times  as 
the  Court  shall  think  reason- 
able, by  means  or  in  conse- 
quence of  his  having  employ- 
ed the  testator's  personal  es- 
tate, or  any  part  thereof,  in 
carrying  on  his  said  trade  or 
business,  or  in  any  other  com- 
mercial or  other  concern.'* 


The  Defendant,  MUchdl, 
by  his  answer,  stated  that  he, 
after  the  decease  of  the  tes- 
tator, had  opened  new  books 
of  account,  and  carried  on 
the  trade  on  his  own  separate 
account,  and  with  his  own 
money,  and  with  the  assist- 
ance of  his  friends,  until  he 
entered  into  partnership  with 
James  Cockburn,  since  de- 
ceased ;  and  afler  the  decease 
of  J,  Cockburttf  he  entered 
into  partnership  with  Hugh 
J.  Lindsay  and  Thomas  Flem" 
ing. 

An  account  was  decreed 
to  be  taken  of  what  balances 
were  from  time  to  tinie  in  the 
hands  of  the  executors,  or 
either  of  them ;  and  it  was 
declared,  that  they  ought  to 
be  charged  with  the  profits 
and  advantages  made  by  them 
of  the  personal  estate  of  the 
testator,  whilst  the  same  or 
any  part  thereof  was  em- 
ployed by  them  in  any  trade 
or  business  since  the  testa- 
tor's decease. 

Reg. Lib.  B.  1809.  fohieS. 
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It  was  right  that  I  should  advert  to  these  authovitieis  IM^i 
at  the  same  time  I  am  ready  to  admit  that  myopiDioQ 
in  the  present  case  is  founded  much  more  upon  prin- 
ciple than  upon  decision.  In  affirming  the  decree  of  his 
Honor,  I  am  sure  that  I  over-rule  nothing  ever  actually 
decided,  and  that  I  only  extend  an  undeniable  prin- 
ciple of  the  Court  to  a  case  where  its  application 
appears  to  be  peculiarly  called  for  by  the  most  pressing 
considerations  both  of  consistency  in  principle  and  ex- 
pediency in  practice. 


That  the  parties  whose  funds  have. been  misapplied 
should,  in  every  case,  have  their  option  of  receiving 
either  the  actual  profits  made,  or  interest  at  4>  or  5  per 
cent,  according  to  circumstances,  appears  a  rule  exposed 
to  no  serious  objection ;  and  although  the  Court,  moved 
by  special  circumstances,  may  allow  rests  with  compound 
interest,  yet  this  seems,  generally  speaking,  much  less 
advisable  than  an  account  of  actual  profits. 

Should  in  any  case  a  serious  difficulty  arise  in  tracing 
and  apportioning  the  profits,  this  may  be  a  reason  for 
preferring  a  fixed  rate  of  interest  in  that  case.  Nor 
can  any  argument  be  raised  upon  the  inconvenienoe  of 
going  into  the  special  circumstances  in  each  instance; 
for  even  according  to  the  course  pursued  in  the  cases  I 
have  referred  to,  this  kind  of  inquiry  is  indispensable. 
The  authority  of  Lord  Tkurlow  (who  leant  less  hardly 
against  trustees  than  any  other  judge)  has  laid  it  down 
that  more  than  4  per  cent,  is  never  to  be  charged  with- 
out special  circumstances  proved ;  so  that,  at  all  events, 
some  inquiry  is  rendered  necessary;  and  tliis  may  be 
safely  stated,  that  the  last  person  who  can  be  heard  to 
argue  from  the  difficulty  of  tracing  or  apportioning  the 
profits  of  the  misapplied  fund,  is  the  man  whose  breach 

of 
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of  trust  has  caused  the  misapplicatioQ  and 
diflkalty* 


the 


When  did  a  court  of  juFj^ce^  whether  udmhtistered 
aooording  to  the  rules  of  equity  or  of  law^  ever  listen 
to  a  ^rofig-doer's  argument  to  stay  the  arm  of  jostioe^ 
grounded  on  the  steps  he  himself  had  successfully  taken 
to  prerent  his  iniquity  from  being  traced  ?  Rather  let 
Bie  ask,  when  did  any  wrong-doer  erer  yet  possess  the 
hardihood  to  plead,  in  aid  of  his  escape  from  juatioe^  the 
extreme  difficulties  he  had  contrived  to  throw  in  the 
wsy  of  pursuit  and  detection,  saying,  you  hiul  better 
not  make  the  attempt,  for  you  will  find  I  have  made 
the  search  yery  troublesome  ?  The  answer  is,  ^  the 
Gonrt  will  try." 

The  judgment  must  be  affirmed ;  but,  as  this  is  a  case 
of  the  first  impression,  without  costs. 


^ 
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.1.    .f|*,f 


mi 


TREVOR  0.  TREVOR.  ,^  ;/  ^Wwt 

Nov,  3S, 


'•■)  itp* 


nnHOMAS  Lord  Hampden^  under  a  setdemcnt  bttuv  -^.bcing  under 

-^     •       J  ^     •     .!_  ,^-r.^  ^-^1  J  ^      !•/•    ^   a  settlement 

ing  date  m  the  year  1 768)  was  entitled  fer  iwr  ^  tenant  for  life 

certain  real  estates,  with  remainder  to  Ihs  first  end  dbsr  in  remainder, 

after  prior 
sons  in  tail,  with  remainder  to  his  brother  Ji^lV  who  estates  for  life 

afterwards  succeeded  him  as  Lord  Hampden,  fot  Kfe{  Ji^J'J^*' 
with  remainder  to  the  first  and  other  sons  of  Joikn  in  mainder  to 
tail,  with  other  remainders  which  failed  in  the  lifettint  and  other  sons 
of  Thomas  Lord  Hampden,  and  an  ultimate  limitation  in  tail,  with 
to  the  right  heirs  of  Robert  Lord  Trevor,  whose  revei^  remainder  in 

sion  in  fee  afterwards  became  vested  in  TTioMias  -Lca9  ^^»  ^*"'^ 

afterwards 

Hampden.   John,  in  the  lifetime  of  his  brother,  redeemed  became  vested 
the  land  tax  on  the  settled  estates,  whidi  wiA  dnlyliis-  Jeu^nt  foj^ijf 
signed  to  him  under  the  Land  Tax  Act*     Thomat  Loitt  redeemed  the 
Hampden  died  without  issue,  and  by  his  will  devised  the  settled^" 
his  remainder  in  fee  in  the  settled  estates  to  his  brother  estate  during 
John,  who  succeeded  him  in  his  tide,  and  became  also  first  tenant  for 

tenant  for  life  of  the  settled  estates,  with  remainder  to  ^'^®»  *?**  ^^^ 

an  assignment 

his  first  and  other  sons   in  tail.     John  Lord  Hamp^  to  himself 

den  made  his  will  on  the  7th  of  September  1824,  being  J^j^ndTwAct. 

then  extremely  ill,  and  thereby  devised  the  settled  estate  The  prior 

on  which  he  had  purchased  the  land  tax,  and  died  two  aflmra^s    ^ 

days  afterwards.     The  question  upon  a  petition  pre-  died  without 

sented  by  Robert   Trevor,  the  executor  of  John  Lord  devised  to  A. 

Hampden,  was,  whether  the  benefit  of  the  land  tax  re-  '^®  ultimate 

fee;  and  A* 
deemed  was   to  be   considered  as   remaining  personal  being  in  a 

estate  o(  John  Lord  Hampden,  or  whether  it  belonged  to  °yiP?  ■*?t^ 

John  Lord  Hampden*8  devisee.  issue,  made 

his  will,  and 
devised  the 
Mr.  fee  of  the 

settled  estate, 

without  declaring  any  intention  with  respect  to  the  land  tax  redeemed.    The  land 

tax  at  his  death  continues  to  be  part  of  bis  personal  estate. 


«^ 


^K^^WCHAVmiiY. 


mi. 


T£Wtk. 


^^'^ilfr/B*/te¥d;ir  ihd  Mr.  Hope,  far  tht  "fi^ltkJhcr,  w> 
^M  QtiM  the  land  t^x,  redeemed  by  .^^  Lrord  Hamp- 
)<^-i^beri'.fie  was  tenb^t  for  life  in  remainder  of  the 
le^tM^th  qtte^tlon,  bdeatne,  according  to  the  pMvtsioiis 
'd{^  thd^tid;'6f  {Parliament  (tfX  part  of  his  personal  estate, 
%rid  'ttJi&M'i'et^iti  that  character  in  the  absence  ^  any 
^k^res^  imentimi  on  the  part  of  Lord  Hcffnpden  iotbfc 
cboiitrhry."  WigsMr.  WigsM{b)  was  a  case  resembling 
^eyirai^t^aml' stronger  than  the  present  in  &Tourof 
the  ohiftn  of  the  petitioner,  inasmuch  as,  there,  SmamuA 
711^5^  the  person  who  paid  off  the  cbargeywas  tenant 
Sn  tail'  in  remiiinder,  expectant  upon  the  deetb  of  her 
tfi^cftbev't&tid  failure  of  bis  issue;  and  upon  her  feeoooiing 
tHnan&in  tail  in  possession,  and  afterwards  dying  witboot 
l^tie^  it  wab  held  that  the  charge  continued  to  subaiitas 
jpavtiofh^r  personal  estate*  The  general*  role  w^  ihM 
{Wi^ipveisrperscm,  having  an  absolote  interest  in  the  estate, 
or  soeb  an<  intM«B|t  as  he  was  capable  of  rendering  -ab- 
solute, paid  off  a  charge  upon  the  estate,  the  charge 
iceased  7  but  where  a  person,  having  onty  a  -pintial 
foterest'in  the  estates  or  an  interest  capable  of  being 
defeat^)  paid  bff  a  charge,  the  amount  cyf '  the  charge 
iSiib$isled  as*  part -of.  bis  personal  property,  unless  he 
manifested  an  intention  that  it  should  not  cio  'so. 
:ff^ikdliam>v^  The  Eati  of  Egremont  {t), 


er  ?. 


^r.'^Mr.^  Sii^&fr,  for  the  devisee,  contended  that  tKe 
^n^stada  as  to  the  merger  of  the  cbatge  hi  the  inherit- 
ance depended  upon  the  intention  of  Lord  Hampden, 
and  that  intention  must  be  presumed  in  this  Court  ac- 
cording to  the  quantity  of  his  estate  at  the  dale  of  his 
'j,wit{,  „..He  was  the  tenant  for  life  in  possession,  and  -had 

:•  ■       •  .      the 


"»■  (a)  4S6.5.  die.  1.125. 
lb)  8  Sim,  4*  Siu.  364, 


'I'. 


(c)  Amb,  755. 

{d)  2  Sim,  4*  Stu,  540. 
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the  remainder  in  fee,  subject  only  to  the  posaibiKty  of  his 
having  issue,  he  being  at  that  time  upwards  of  eighty  years 
of  age,  and  in  a  dying  state.  That  possibility  could  not 
be  taken  into  consideration  in  estimating  the  quantity  of 
the  testator's  estate,  for  the  purpose  of  determining  the 
question  whether  the  testator  did  or  did  not  intend  ih^t 
the  land  tax  should  merge  in  the  estate  devised.  The 
testator  must,  therefore,  be  considered  in  this  Court, 
for  the  purpose  of  deciding  the  question  of  merger,  as 
having  been  actually  seised  of  an  estate  in  fee.  In 
Asllcy  V.  Milles  (a),  where  this  subject  was  much  con- 
sidered, the  rule  was  recognised,  that  the  question  of 
merger  must  depend  upon  intention  to  be  evidenced  by 
tlie  acts  of  the  party ;  and  it  was  there  held,  upon  evih 
dence  of  such  intention,  that  a  tenant  for  life,  who  bad 
paid  off  charges  upon  the  estate  and  afterwards  purchaae4 
the  reversion,  and  devised  the  estate  subject  to  the  cbftrget^ 
did  not  intend  that  the  estate  should  pass  cum  onerem 


Mr.  Pemberton^  in  reply,  observed,  that  the  law  never 
supposed  it  to  be  impossible  that  a  man  should  have  issue, 
and  that  the  remoteness  of  the  possibility  could  never 
be  considered  in  that  Court  as  a  ground  for  raising  aa 
inference  of  intention,  in  the  absence  of  any  other  cii^ 
cumstance  indicating  the  intention  of  a  testator.  Asiley 
V.  Milles  did  not  affect  the  general  presumption  as  to 
the  intention  of  persons  having  a  limited  interest  who 
paid  off  a  charge ;  all  that  was  decided  in  that  cas«  was 
that  parol  evidence  was  admissible  to  rebut  the  pro* 
sumption. 

The  Master  of  the  Rolls. 

When  John  Lord  Hampden  took  the  assignment  of 
the  land  tax  to  himself,  that  act  amounted  to  a  declar- 

ation 

(a)  1  ihn,  298. 

Vol.  !!•  Y  y 


9!ta 


CASES  IN  CHANCERY. 


.1881. 


#ti6n*of  bis  intention  that  the  land  t«  redeeoiod  sbmikl 
lie  part'Of  his  pereonal  estate.  It  ooold  not  aftervanl^ 
sink  into  the  real  estate  without  his  expressed  iDtentioii 
to  that  effect,  and  there  is  no  eyideooe  of  any'  such 
ihiii0iuUn«  It  continues,  therefore,  to  be  part  of  his 
iwffsoiial  estate. 


ELSTON  V.  WOOD. 

hpH^  bill  was  filed  by  the  Rev.  JViUiam  Elstan  and 

■      WiUiam   Brawn^   executors   of  the   will   of  John 

lEnefor,  against  Scarles  Valentine  Woody  John  Easi  Ham* 

ilif^  and  Sarah  his  wife,  and  Amos  Oxxy  an  infant.       In 

the  month  of  November  1810,  the  Defendant  John  EaU 

1 

Hamblin  contracted  with  Amos  Oxx^  the  father  of  the 
infant  Defendant,  for  the  purchase  of  a  certain  copj- 
liold  estate  held  of  the  manor  of  Woodbridge^  for  the 
sum  of  700/. ;  and  being  unable  to  pay  the  whole  of  the 
purchase  money,  he  at  the  same  time  applied    to    the 


RoLtJ* 

Nov,  2a. 
Dec,  5. 

The  Court 
will  not  re- 
Jbrm  an  entrj 
on  the  court 
rolls,  unless 
the  lord  be  a 
party  to  the 
suit,  or  con- 
sent to  such 
order  as  the 
Court  shall 
think  fit  to 
make;  but, the 
lord  consent- 
ing  to  such 

Court  decreed  testator  John  Enefer  for  the  loan  of  the  sum  of  400/. 

that  a  sur-        upon  the  security  of  the  copyhold  property,  and  that 
render  and  i-      i        ^  i  i       i  ^^ 

admission  on     sum  was  accordingly  advanced  by  the  testator.     On  the 

90th  oi  November  1810,  Amos  Oxx  the  vendor  executed 

a  bond  to  the  Defendant  John  East  Hamblin^  in   the 

penal  sum  of  800/.,  conditioned  for  the  quiet  enjoyment 

and  further  assurance  of  the  copyhold  in  question ;  and 

the  bond  recited  that  the  said  Amos  Oxx  had,  on  the  same 

day,  surrendered  th^  same  copyhold  into  the  hands  of 

ThVadmis-   the  lord  of  the  manor,  by  his  steward,  to  the  use  of  the 

sions  m  a         Defendant  John  East  Hamblin.  his  heirs  and  assiims  for 

jomt  answer  ^  .    .  o— 

by  the  hus-  ever. 

band  and  wife         * 

are  no  evidence  ^inst  the  wife,  such  joint  answer  being  considered  as  the  answer 

of  the  husband  alone. 


the  court 
rolls,  which 
gave  an  in- 
terest to  the 
wife  of  a 
mortgagor  in 
fraud  of  the 
mortgage, 
should  be  re- 
formed. 


.} 


CASI»  IN  CHANCERV.  ffj^ 

erer;  O9.  the  same  30lb  of  ffavcmber  lAlQJi  UieiJ>»-  t88J. 
fendant  JdAii  JSiasi  HamUirh  executed  a  botMl^to^tke 
testator  John  Enrfer  ia  the  like  p^al  sum  of  800^^  con- 
ditioned for  the  repayment  to  the  testator  jof  .tbe/auni  of 
MOL ;  and  this  bond  ooiUaLiped .  a  ri^4  ih»t  theiQefeod^ 
ant  John  East  Hamblin  and  Sarah  his  wifbibud^jeArliiift 
day,  made  a  conditional  surrender  of  the  copyhold,  to 
the  only  proper  use  of  the  testator  John  Enefer^  his 
heirs  and  assigns,  as  a  S«i8fffliy  lor  the  said  sum  of  400/. 
At  the  time  of  filing  the  bill,  the  steward  of  the  manor 
was  dead;  and  it  app^red  by  w  entry  made  in  the 
steward's  minute  book,  in  his  handwriting,  bearing  date 
the  same  30th  of  Naoembery  that  Amos  Oxx  had  »nib^ 
day  surrendered  the  copyhold  to  the  use  of  the  X)ere]|d- 
ant  Jolin  East  Uamhlinj  his  heirs  and  assigns ;  but  that 
such  entry  had  been  subsequently  altered  m  the  hand- 
writing  of  the  solicitor  of  the  Defendant  John  East 
Hamblin^  and  by  such  alteration  the  surrender  was  stated 
to  have  been  made  to  the  use  of  the  Defendant  John 
East  Hamblin  and  his  wife,  and  the  survivor  of  them,  and 

the  heirs  of  such  survivor.    Tlie  actual  entry  in  the 

'  ■  ■  -  ..■■,'■        I  ,  I  ■  I  ■ 

court  rolls  of  the  manor  was  according  to  such  altered 
minute,  and  the  Defendant  John  East  Hdmltin  and  nis 
wife  appeared  to  have  been  thereupon  admitted.     ' 

The  conditional  surrender  in  the  court  rolls  to  ihe 
testator  John  Enefevy  made  by  the  Defendant  John  East 
Hamblin  and  his  wife,  iipon  her  separate  examination, 
was  dated  on  the  same  30th  of  Novembery  and  the  tes- 
tator  was  thereupon  admitted. 

By  the  custom  of  the  manor  of  Woodbridge^  the  widow 
of  a  copyhold  tenant  was  entitled  to  free-bench ;  but 
such  free-bench  was  barrable  by  the  act  of  the  widow 
joining  with  her  husband  in  the  surrender  of  the  copy- 
hold. 

Y  y  2  The 


m 

oj  nT)t^ft  Wf^S^  «*»*  the  4t«r«d  eptry.la^flNs.mnile 
2»J[>q9||C;;9f^^^,$tew;^(],  a^d  the  actual  entry  QQ  the;  ^oourt 

rolls  to  the  use  of  the  Defendant  and  l^U  Wfff^*  9A^  AH^^vc* 

vivor  and  the  heirs  of  the  survivor,  was  a  fraud  upon  the 
JS^tfif.J^^e^: ;.  ,^^pr*yed  ihwt  s^^.^tiy  off  fh^ppurt 
^ff>i^[nwg|rt  Jt>e  r^i;w?d,.and  converted  ipt9  ^;sprf^^<^r 

to  the  use  of  the  Defendant  John  East  HamUm^  jBn^d,his 

heirs  and  assigns. 

:.^  //UpoiL  the  opening  of  the  Plaintiff's  case^  theiMiaster 
)«F  thef.BoU$  iaquir^  whether  die  lord  of.4he'4DaRiior 
:^irato  party,  to  the  suit;  and  it  appearing  (hat .lih^  kvd 
:<w«sjnot  Aipartjjr,  hes4ated  that  the  oaiite  <«€Hdd'iiQtppffo- 
Iceedtunltal  couiMdi;'were  instructed  to  mppenTifor^the 
:lbrcl^' and  \\o- consent  to  such  order  as  the  .Court  shookl 
iUnk  ftt  to  directs  the  lord  being  interested  ia^tbe^in- 
■  IrqduDtion  of  a  new  tenant  upon  the  court  roll* 

..jii  OoutMel<W6rt  afterwards  instructed  to  appear  JbrAe 
lord,  and  to  consent  to  any  order  which  should i be Jasde 
by  the  Court*  The  Defendant  John  East  HamUin 
iind  his  wife  put  in  a  joint  answer  to  the  bill,  and 
^daiitted:  A^apy  of  th^  facts  stated  in  die  bill.    .       ,.f  j 

.  lUx.  Tinntyf  for  the  Plaintiffs,  relied  upoa  the  Admis- 

\%iatiB  in  the  joint  answer  of  the  husband  and  iviie;  «^ 

l]\$xi|(9|l  Brcnd,j.  Braid  (a)  as  an  authority  to  slie«r  l4^t 

an  erroneous  entry  on  the  court  roU  of  a  m^fipif  hiid 

been  vacated  by  the  Court,  and  reformed. 

Mr.  Bacon,  for  the  husband  and  wife,  said  the  wife, 
by  her  answer,  claimed  such  interest  as  she  might  be 
entided  to ;  and  he  submitted  to  the  Court  how  far  her 

admissions 

(fl)  Fwck,954. 


cM^f^WcnkM^Y, 


0|*l 


admwsibns  in  the  jbfrit  answer; 4hlcHVWist' W  flrtln  to  ^^^MBB. 
he  thc'dniwer  of  the  husband,  <56tatd  txi'Vefeiv^^s  1^^^ 
eridencfe  to  affect  her  hiteiwt    ' '     ='  <'    -'  '"^^  '■  ^■^-        ^^ 

Mr.  innn^  contended  Wmt  tfcii  6ittTr  ^jlroa!^  tkii  'iflkAv 
^  Che  V ife  to  tilke  adtaht^ge  drao  hrtelheirt  dVfiti^  b^l'^ 
Hhe  fraud  of  hfe^  htfsbana.         -       ' '  '  ^^  '^'  ^^  '    '  '^  '^^ 

7%e  M^TER  ^  M^  Rolls  held  that  such  admissions 
qoulkf  not  beirecei^kl  against  the  wife^.the  jointumiwer 
of  ^husband  and  wife  being  consi^pedjaa  tfae'iinsiilrei'«f 
-  the  koBbflfnd  afone  $  but  up(m  thtmhoU  ^vi^Jenqe  inahe 
cause  bdng  ready 4ii9'Hondr  dedAted^  that' the  entrfin 
the  «ourt  roUs  which  gatve  the  intenest  to  his'-dtifii'ifDd 
to  her -beii^,  if  she  surrlved,' wan  lafraod'uposl' the 
U^tt^o^Jckn  JBMj^:;  Bud  be  dj^K^td^'^that  ttie^eaiity 
upon  the  court  rolfoi  'shoMld^bifer!tefbmied)>aoo00didg>i|o 
the  prayer  of  the  bill,  and  that  the  wife  could  be 
entitled^  to  , no  ihtetest'iirisiiig'^'frtHtii^  tkavfrtodiiof  ^  her 
hasband*  ■    '    ■''  ■  =•■•   '  \»1'^  -^nn  •»?  t'T-vno  '.o  !  iic  Jnof 


Declare  Mi  ^e '  ^ttPieUd^  f b  ^ilhktbm'^^tik^^h^k, 
and  the  survivor  of  them,  and  the  heirs  of  such  survivor, 
mkifrStMa^t  k^^idltfWe'idcyi^^dgfceVM^  th^ord 

<«f^(brmabl)r  (6  the  actli^  agr^taf^^t  betW)^K  ^MUMlin 
-Iliid1heftidrtg;agee;  =-' ■•     '    "'    ■'■^'■-    ^^'O'mr^^^  o*? 


.Tti-  ':'A     ■\'i/t 


■■■■.•■      ;  •  I     'If.'" 


Yv  8 


!  :  1 1 


.  I 


JRtiiii  HULME  V.  HULME. 

Dec.  17,  18. 


Where 
terms 


e  by  the  |=1|19.  ^is^^Ju!^  1810,  afticte^  of  »gttlieme»t,  In 
tFement  it     "  ^"^  contemplation  of  an  intended  rtkufVutg^  '  between 

appears  to  be   James  Hulme  and  Ellen  DockseVj  were  executed  for  con- 
the  intention  .  .      •        .        '.i  r^  i  r*.    .a^     >  *      j 

of  the  parties    veying  and  assigning  m  tru&t  lb  7ff oJhi^ '  onJJ^orif '>Ana 

that  there        J^^^i  Brailhwaile  certain  real  estates,  as  soon  as  Ellen 
should  at  all  „     -     *  ^  ««       » 

times  be  two    Ddcksey  should  AltdOi  the  i(g^  6f  ttfi^nty-KH^,  former  With 

property  com-  "  ^""^  °^  ^^^  ^"  money,  to  the  use  of  the  intended  wife 

prised  in  the     fciV  YS^   Jfemalnddr  to  fhe  inttodM    hu^bafid  Tof  Hf^ 

flfittlcment 

the  appoint-     remainder  to  the  children  of  the  marria^,  mtb'«n«iiti« 

njent  of  a         mate  limitation  to  the  intended  wife  in  fee.  The  i^arriaire 

single  trustee  ^  •         ■«• 

in  the  place     was  shortly  afler  solemnized.     The  wife  alt&iiiecl  tier  ^ige 

tnirt^lSd^  Q^.tweoly-one  in  November  1813,  when  the  articles  were 
the  transfer      ^rrie^  jiitQ. execution  by  indentures  of  settlemept, j^ted 

the  trust  pro-  ^^  ^^  ^4  ^^  <>f  November  io  that  yean  On  the  .same 
|)ertv  to  such  ^  ^y  q(  November  an  appointment,  which  was  prepared 
is  a  breach  of  by  the  same  solicitor  who  prepared  the  settlement,  was 
*"?*!»  S*t  '***  executed  by  the  husband  and  wife,  by  whicli  Paw^ll^  one 
tees  are  of  the  Defendants,  who  was  a  private  sailor,  was  named 

awordiMly.     ^  ^  single  trustee  in  the  place  of  Stafford  and  BraithxoaiUf 

who  wer^  alleged  to  be  desirous  of  being  dbcbarged  from 
the  trust;  and  the  500/.  having  been  invested  in  thepur- 
cl}a9e  pf  thre^  per  cent,  consolidated  annuities^  the  stock 
was  transferred  by  Stafford  and  Braithwaite  to  the  new- 
appointed  single  trustee,  and  by  him  immediately  sold  out 
and  handed  over  to  the  husband,  who  shortly  afterwards 
became  bankrupt. 

The  bill  was  filed  by  the  children  of  the  marriage 
against  the  new  trustee,  and  against  Stafford^  praying 
a  retransfer  of  the  stock  which  had  been  so  trans- 
ferred to  the  husband.     Braithwaitey  the  other  trustee, 

died 
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died  insolvent,  and  his  representatives  were  not  made        ieSSIf% 

parties  to  the  suit.      It  appeared,  upon  reference  to  the 

terms  of  the  settlement,  that  it  was  the  clear  intention  of 

the  parties  that  there  should  in  all  timeB  be  two  trustees 

of  the  property  comprised  in  the  setdement ;  and  it  was 

admitted  by  the  counsel  for  the  Defendant  &5l^tf  did|        ^    :     v 

this  wac  the  effect  of  the  setdement*  ^  '     '   ,.  \,  ^.  .j| 

\  \  \       ■•<:         ■  i:   *>i<]K 

•  >r  ••  ■!   ■■•i'  \t'. 

J.  >■•  II. dj 

:•    ?.    :.  ■■■li. 

•;/"'J  :Ki      null 

»fl>  V-   .-11.  <uij 


Mr.  Teed,  for  the  Pluntiffs. 

Mr.  Wai^ldf  for  Ibe  IJ^exAuit.SUiff^  V 


Lowndes^  and  Mr.  Cooief  for  otber  p«rti€fl« 


•  I 


Mr.  Bkleentdhi  MrmPetklwton,  Mr.  TVim^  JSlr.  Li  '^^q 

J  '•  'O  ,,     iflj 
.  J.J  IP  "        ^"'*f" 

like  Maht^z^ the  Rolls.  .*»  ...        ..,.  ,    .".i^ 

The  decree  most  be,  according  to  the  prayer  of  the  bill^    m.  >.    .    uu 


against  the  new  trustee  and  the  DeVdHABntSiaffbrd.  Thi 

concurrence  in  the  appointment  of  a  isingle  trtitte^  with    ■  ^ '  ■'  *     *rf! 

the  transfer  of  the  stock  by  SU^ffbfd  and  Btaiihwaite  to 

such  single  trustee,  was  a  plain  breach  of  trust  on  theii* 

part,  and  made  them  responsible 'for  the  stock  kb  ttkifs^ 

ferred.    This  being  the  case,  it  is  unnecessakfy  to  direct      .   .  *    .  '/* 

those  inquiries  for  the  examination  of  the  solicltbr  Who        ..:j1  .  >^?0 

prepared  the  settlement  and  new  appointment  of  t^stee^ 

which  would  otherwise  have  been  necess&ryin  ordter  i^ 

discover  who  Were  the  patties  and  privie^'to  the  ftHtM 

thus  committed. 


1':jq 

t-'.i.'  ■•'i::mi! 
*  .  ji. «  I  ^ 

. .  ■    ■■■  'i;;  10 


.  I 


.<; 


t» 


Yy  4 


*■■■"''■■'•  '  ■       ••,      ^   .         T  .  J,   .     .      .  .>f« 

I 

•  '  '  •  "  ■-■»         -■:«.''_•-_'<:    'C 

'T  ■■  .        ,  •■-....!  JJ      -  "^■.w  ',  "'■ 

Roll!  WEST  i^.  SHUTTLE  WORT^, 


l^e^.  28. 
March  5. 


1/ 


^;,n/i6.       JLJ^ARGARET  TOWNSEND,  by  her  will  dated  the 

A  testatrix  di-  g^^^  of  January  1814,  after  ffivinff  certain  pecu- 

rected several       .         ,         .        ,.  ^     ^  ,  .  .^      cl 

sums  to  be  tilery  legacieB^  apposed  oi.lbe  residueoF  ber  pr.Qp^itjr  as 
K>lan  Ca^"  follows: —  "  As  to  all  the  rest  of  my  estates  and  efiects, 
tliolic  priests  I  give  and  bequeath  the  same  to  Sir  Henry  Jjuxtson  of 
dalriSlt  J* <»«*»  in  ^he  county  of  Yoik  Bart.,  and  Simon  Serpigpe 
they  might  be  q{  J)anby  in  the  saoie  county,  Esq.,  their,  executora  ,^nd 
^possible       administrators;  and  I  appoint  John  Cojt  of  JIfUe  J!^ue 

after  her  de-     Sheffield,  Mr.  John  Shuttlextorth  of  CannQn  Hall  d^ 

cesse^  iiiat  sne 

might  have       Sh^tld^  and  Mr«  John  Furniss  of  Sheffield^  joint  exer 

iheirDrovcrs  ^^^^^  ^^  this  my  will;  and  hereby  revoking  all  former 
and  masses;  willfl  by  me  made,  I  declare  this  only  to  be  my  last 
the  reJduTof  ^*^  *"^  testament.    In  witness  whereof  1  havo  hereunto 

her  property    4sat  iny  hand  and-seal,  this  20th  day  oHJanumy  1814.-r 

to  trustees,  _, 

upon  trust,  to   Margaret  Townsend** 

|Miy  10^  each 

to  the  minis-  i    .        j     •       *• 

ters  of  certain       On  the  same  day  sl)e  wrote  and  signed  the  roHowing 

man  Catholic  *««***^^«n^»'y  paper:  —  "Omitted   in  my  will,    chapels 

chapels,  for  and  priests*     To  the  chapel  of  St,  Georges  Fields^  Lton" 

their  prayers  'doH  Boad,  10/. ;  Si.  Patrick's  chapel,  Sutton  Street^  JO/.^ 

for  the  repose  iiVj^/grf^/ chapel,   10/.;   the   ^^MeveviA  Rowland  \J3txx}w$' 

and  that  of'  ^AraJ,  Manchester,  Si ;  the  Reverend  Mr.  Gabb^   Wortp^ 

her  deceased  ^^  j^  ^^  .  ^ij^  Reverend  Mr.  Duchemj  ll  Is.;  the 
husband,  and        ^»  »  »  » 

to  appropriate  Right  Reverend  Mr.  Smithy  Dwham,  ll.  \s.;  tjhe  R^ 
S^uchway^  verend  Joseph    Tristram,    \l  Is.;    the  Reverend   JbAn 

as  they  might  Tristram,  IL  Is.  Whatever  1  have  left  to  priests  or 
judge  best  caU  »  , 

culated  to  ♦  Chapels, 

promote  the 

knowledge  of  the  Cnlholc  Christian  religion  among  the  poor  and  ignorant  inhabit- 
ants of  Swale  Dale  and  WeKSttm  Dnle:  Held,  that  the  gifts  to  prieas  ainl  duipals 
were  vuld,  and  that  the  next  of  kin  wu:i  entitled  to  the  benefit  of  the  failure,  but 
that  the  gift  of  the  residue  was  valid  within  the  2  &  3  H^  4.  e.  1 15. 
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and  whatever  belongs  to  my  chapel  may  be  divit 
twixt  Mr.  Smith  6^  hkhir'hlmey  ^hWoomi 


chapels,  it  is  my  wish  and  desire  the  sums  may  be  paid  ]^f^i 

as  soon  as  possible,  that  I  may  have  the  benefit  of  their  Va^sJ 

prayers  and  masses.     It  is  my  desire  that  my  vestments  v. 

divided  be-  ^"£2i^ 

^oom/iead  of  «'«oH 

Siantiingtotif  and   Mr,  Gillett  of  Eot/ierham.  —  25th  of  Tj\f, 

Jttfiuafy  1814.''                        '  "     ^     '^  ^  '^  '^  '  ^^\^  \ [  ^  ■  '  "\»' 

Tlie  testatrix,  on  the  same  day cnfi ' wMdmhief, will  •^•'  i  ..uh 
was  dated,  addressed  a  letter  to  &t'Mn  Lawsofi  itui  '"'',' 7,'...,' oil 
Simon  '  Scroop^  Esq.,  ykhlch  letter  *Ws  laftfei^ 'htr  'A\^ik  »-  •  '  i  ••;»''J 
found  inclosed  in  her' will,  Wd  Mi^' b'the  fettowiift^ 
words:  —  **  Gehtleman,  I  Iiavii'  hei«ewiih  sent  a  cUpli^ 
cate  of  my  will,  whefeby  joa  will  perceive* tlbat^  I  hBi%  ,\,i,  ..,.,  .,i 
taken  the  liberty  of  bequeathing  the  re^uel^f  niyj^TC^ 
perty  to  you,  in  confidence  that  yoi^-wiH^appvoprioib^ 
same  in  the  manner  most  consonant  to  oiy  M-i^es,  wiiich 
are  as  follows;  namely,  that  the >suaV  of  10/.  etlch'^be 
giteii  tt>  the  mim'ste<*s  bf  th^  R6nlAn  GitdMblieillllapetsiM 
Greenmch^  St  Gevrge^s  in  the  Fieldif  S^ulffdriSt^etiSi^P 
Square^  and  Yorkj  for  the  benefit  of  their'  pfdy^rdlbr'^ 
repose  of  my  soul,  and  that  of  my  deceased  husband   "  .    | 

George  Towiisendf  nnd  that  the  f^ttidihdef -be  ■ft[^prt)|)ri-  >: .         .     .) 
afed  by  yoU  in  such  Way  hs*  Jrou  mnf  ^tiHg^  b^ttn^ct^ 
la  ted  to  promote  the  kriowleifgi^  6f  the  Ciitholrd<!X>rfstfMi 
religion  ainong  (he  \i6M  arid  fgfAo^nC  fAliabtwJAts^  >itf 
Swale  Dale  anci •  Wen^tofi  'Dal&;'  5n  th*'  cohwfy ^df^  '¥W*J-^  ■ 

I  hd^e  the  Hondur  to  Subscribe  myself  gent(en^/yoAr 
•very   obedient  servint,  'Margaret  Tovcnsendy   SfieffkU^  j 

Eyre  Street^  2S\\i  of  Jttikuay  IBIAT"  '  ■"'»    '    '•H 

The  testatrix  died'  in  Febhiftnf  I^IB^  and  be^wHl, 
together  with  the  first  testamentary  paper  above  stated, 
was  shortly  afterwards  proved  by  the  executors  named 
therein ;  but  the  letter  addressed  to  the  trustees  was  not 
proved  as  a  testamentary  paper  until  IBS'*,' after  the  pt}'^^     .  ^^.^  ,^'^ 

ginal 


.'  ■  f;  1  ',"1,  M«'>ti 

fi..#..,  ...  »,|,^q 
•  I  -ji 

■i    .'  ■'   .'.■'t.tjn 
I'      'l\  I'l  1.1   O-'J 

.  1  .    .  t,.     ,.,,{) 

■  •-••  n-  I. nil 

.-:..     I'       Imib 

\.      1.:  ■.     ,  .   -kII 

•   V.'     -i    ltd 

^  .  ,'      .".    OJ 


«■» ;     '11 
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1.^,9$*       ffm\  hearing  of  the  cause.     The  bill  was  filed  by  Anne 
yf^^'    W^i  tbie  residuary  legatee  and  personal  representative  erf 
••.  tlie'sole  nost  of  kin  of  the  testatrix,  against  the  snrri^ 

wima  ^^  executor,  the  representatiTes  of  the  trustees*  and 
the  Atfiom^Oeneral.  The  bill  charged  tbat  the  nnad- 
ministered  personal  estate  of  the  testatrix,  in  the  hands 
of  the  executors,  arose  from  monies  due  upon  real  se- 
curities to  the  testatrix  at  the  time  of  her  decease,  and 
the  Plaintiff  claimed  to  be  entitled  thereto  by  virtue  of 
thu  dtatttCe  of  9  G.  2.  c.  S6. 

At  the  bearing  of  the  cause  it  was,  among  other  tfaii^;!% 
ttifihrred  to  the  Master  to  inquire  what  proportion  of 
the  residue  of  the  testator's  personal  estate  consisted  of 
pute  persoiiahy,  and  what  proportion  of  personal  estate 
ariaih^  from   mortgages,   or  otherwise  eonnected  with 
reialty ;  and  the  Master  by  his  report  found,  that  out  of 
2913/.  16^.  Id.  3  per  cent,  consols,  the  residue  of  the 
testator's  general  personal  estate,  the  sum  of  2479/.  ISs. 
like  annuities,  arose  from  personal  estate  connected  with 
realty,  and  that  the  remaining  sum  of  434/.  35.  IcL  3  per 
cent,  consols  arose  from  pure  personal  estate. 

Mr.  Sickersteth  and  Mr.  Bethell^  for  the  Plain  ti^ 

If  the  legacies  given  by  this  testatrix  are  void,  and  there 
is,  moreover,  no  indication  of  any  charitable  purpose  on 
the  part  of  the  testatrix,  they  will  fail  altogether^  and 
the -next  of  kin  will  be  entitled  to  the  benefit  of  the 
failure.  The  gifts  to  priests  and  chapels  for  the  puirpoae 
of  obtaining  prayers  and  masses  for  the  repose  of  the  soul 
of  the  testatrix,  and  the  soul  of  her  deceased  husband, 
are  gifts  to  a  superstitious  use,  and  consequently 
void,  either  by  virtue  of  the  statute  of  1  Edw.  6.  c.  14,; 
or,  if  not  falling  within  the  superstitious  uses  expressly 
mentioned  in  the  statute,  void  as  against  the  policy  of 

the 
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the  law.  There  is  ho  purpose  of  charity  Ittfli^tflid^lSy  J§SS^  ^ 
these  gifts;  no  benefit  was  intended  to  bfe'  i&btifi^i'ed  bf'  t^S^ 
the  testatrix  upon  the  prieists;  her  oiVn  bfeneflt'aftfl^tbMt'  v.' 

of  her  deceased  husband,  w^fe  the  orily  oBjdite  ^idl-     ^^[ST 
she  contemplated ;  and  as  the  ]kvr  will  h6l  glv6  tiBskt  i& 
a  superstitious  use,  the  next  offtfh  aref  te  Afiiich  ^nHtt^ 
to  the  benefit  of  the  failure  as  if  she  bad  \e)cpr^ij^' 
devoted  a  part  of  her  re^l  estMe  to'a  eharltable^ilrpbi^. 
The  gift  of  the  residti^  to  be  afy^lietf  iri^tfeU  Mh'Ad^ 
as  may  best  promote  the  knowledge  6f  t!he''€%Abbii^' 
Christian  religion  among  the  poor  and  ignorant  inhabit- 
ants of  9a)ale  Dale  and  WenUon  DnJe,  being  a « gift /for 
the  purpose  of  propagating  a  religidn  other  than'thkt: 
of  the  state,  is  equally  void,  as  contrary  to  tbe -poller 
of  the  law:  Cary  v.  Abbdt  {a),  De  Costa  t^ De  JPktz  {b)^\ 
MoggHdge  V.  ThaclcvxH  (c),  De  Bonn^wl  v.  Di  TAm»^ 
mines  (c/),  Attorney-General  V.  Patoer^  {£) 

Mr.  Lynch  and  Mr.  Purvis^  for  the  persotial-represerfi-' 
tative  of  Sir  H.  Lawson. 

The  gifts  to  chapels  and  priests,  for  the  benefit  of  tne 
prayers  and  masses  which  the  testatrix  desired  to  be 
said  for  the  repose  of  her  soul^  are  in  the  nature  of 
rewards  for  services  to  be  performed,  and  there  is  no 
gi'ound  for  supposing  that  the  testatrix  desired^ 'Siich 
prayers  and  masses  to  be  said  in  perpetuity;  on  the 
contrary,  the  small  amount  of  the  sums  given,  and  the 
direction  for  the  immediate  payment  of  those  sams^^ 
are  inconsisterit  with  that  supposition;  The  .tniBt»^ 
therefore,  so  far  as  it  respects  those  gifcs^  is  neither  void 
by  the  statate  of  supdrstitieiis  uses^-  as  it  is  eBlled!(gK 

.   nor 

(a)  7  Ves,  490.  (d)  5  JRuss.  288. 

{6)  Amb.  22S,  2  SwatuAS7.n,         (e)  1  BuU.^  BeaU.US. 

{,c)  7  V€i,  36.  (g)  1  EdvK  5.  c.  14.        ; 
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.^§^f'       «9r*by/«easoii  of  its  being  oontrarjr  to  the  policy  of  the 

}^      rlav.  /.There  ia».in  fact^  no  statute,  as  has  been  ohserrcd 

f'  i^\SijAWiiliamGranif  making  saperstitious  oses  void 

^mi^'   ^S^^'y'  ^  statute  o(Edw.6.  relating  only  to  super- 

^tibtts>uses  of  a  particular  description  then  existing: 

JCUiry  ^MbQL{a)     And  even  if  the  gift  could  be  shewn 

'f0i  Uii  within  the  class  of  uses  declared  or  re<x>gnised  by 

|be.>  statute*  of  £^7^6.   as  superstitions^    that   statnte 

jHM|ltl4iawe  no  application^  as  th&  contest  here  is  <ail]r 

^i personal  estate;  and  the  fifth  and  sixth  sections  of 

■tho'/sMiUte)  which  Yest  in  the  Crown  gifts  for  the  main. 

Iteoanoe:  of  obits  and  other  like  things,  apply  only  to 

aresl  estate. 

\(^ith  respect  to  the  gift  of  the  residue,  which  is  to  be 
eppt'Opriated  in  such  way  as  the  trustees  may  judjge  best 
oaiiQulated  to  promote  the  knowledge  of  the  Catholic 
Ghrisliia»  religion  among  the  poor  inhabitants  of  the 
fMiriictilar;  districts  mentioned,  that  might  have  been 
jhekl  tO:be  void,  as  contrary  to  the  policy  of  the  law 
previously  to  the  passing  of  the  late  acts  for  the  relief  of 
bis  vMiyasty 's  Roman  Catholic  sukgects,  but  it  is  now  a 
iDeriectlyTalid  bequest  By  the  SI  6.8.  r.  S2.  relief 
urns  isiR^rded^  Upon  loertoin  condidons,  against  the  sereit 
enaOtrtients  relating  to  Pofiish  recusants  passed  in  the 
nigod  of  EliTmbeth  and  James  i  but  that  act,  neverthe- 
less^ •ooittained  a  provision  {b\  that  ail  dispositions  of 
property  before  d^med  to  be  superstitious  or  unlawful 
nhoukfeeontmue  so;  and  it  was  upon  that  ground,  that 
kiiOmy  vJ  Abbot  (c).  Sir  Wiiliam  Grant  held  a  bequest 
ftw^  ihd*  purpose  of  educating  and  bringing  up  poor 
children  in  the  Boomn  Catholic  faith  to  be  void,  as  con- 
4csi^>U>  the  policy  of  the  law.  Whether  that  deobion 
;/mI)  .*''  it     ■;'f    '.  -.was 

(a)  7  Vti.  496.  (A)  /.  17.  (f)  7  Vcs.  490. 
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was  or  wfts'tiot  foutiffed  «pon:tixir'mirrbwa»2«iai^driflfe 
remedial  purposel  and  efibct  ot  Ui9i;61tQj  5:i^'ff2.  .iti4s 
now  unnecessary  to  con^Mek?;  for  tbeUHitesiitt'ttf  hi2  p(d-  '% 

sent  M^esty  has  put  beyondvaU  quegtiDni«fite  ^Uil^  ^^^^ 
l^aesas,  the  objecf^oFwbioh  is'io.(proAota6>tfae«lldU<^ 
tioB  of  Biiman  Catholics^;  ^mdilUeir  Jiij3tl«iJ)Mo0' iQ\%BiB 
tenets  ofthe  Rotnan  CSitbolic  religicm^ti^lilibiCJUtidi^ 
Relief  Act  (K^G*  4.'C.  7.)  left  it  stOI  lopeMutolasMte 
doobt  howJfar  his  Meje9^'$i!ilonilqt]Giabdtefbi^{^^ 
were  relieved  frc^'  disabilities  itt'Teiq3eMJoE'>abeto<tigl9t 
of  holding  property  given  fov  the  parposesf  of  i«idhirBddlk 
and  reUgiop9..in8tr»ctioa ;  landlbat •doubti w^  removed 
by  the  2  &  S  W.  4.  c.  ]  15.)  which  places  RonmniGaUid^ 
lies  upon  exactly  the  snme  footing  as  Protestant  dis- 
senter^ in  respeetto  tbeh' schoplsr'^c^bi^ffbrf  fbli^ous 
worshipy^  educalionf  and  charitable'  pavfioifeii'ln\'09Wi 
Britavi^  and  the  piViperty  held  .'therewith^  «!id)-tbiitjpl0^ 
sons  employed  in  and  about  tho'saraei  %"tFfaailiraMiHfik 
been  held  by  JjorA  Braughamiyiii  thtt<Mbempicm<;iiJ<f 
Bradshaw  v.  Tasker  (a)^  to  be'  rstrospedive  p'iiui  UaA 
being  the  state  of  the  law,  thfiiQsljv  qiPBstioria«snr>l4 
whether  such  a,  trust  as  u  .roisediiby -Ifcia  .tH^friMx'^id 
behalf  of  Roman  Catholics^  and  ••for' thdnpur|)09^aflf 
gtring  instruction  in  the  teneta  of  thef^jteb-^CIUIialie 
religion,  would  be  .a  valid  trust  if  raised  ianbehalf  (of 
Frotestant  dissentersi'  and  liirith  :« .'yi^sr.tb  treUgjmn 
instructioB  ia  the  particular  dodaioes  held  bjnSrodestaafe 
dissenters^  or  any  class^  of  tfaent^i;  tWluMeclr /th»i(ki<f 
may  be  as  applied  to  Protestant  idisseoters  im^asplsotcbf 
their  education  andteligioas  wofBhip,  audi  is'  nvib'^tbe 
law  to  be  applied  to  Roman  Catholics  io>cfaa|^/faHiq^ 
General  v^  Pearstm^  L^orA  &dMMUt^  ^^ilfi4tfi^di^li)r 
settled  that,  if  afimd,  real  or  personal,  be  givtoi'ib'^MOk 
a  way  that  the  purpose  be  clearly  expressed  to  be  that 

,^     ,  ..    ■  of 

(a)  p.  SSI.  «tiprd. 
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of  maintaining  a  society  of  Protestant  disseDCdrs,  pro- 
moting no  doctrines  contrary  to  law,  although  such  as 
may  be  at  variance  with  tlie  doctrines  of  the  established 
relijQ^ion,  it  is  then  the  duty  of  this  Court  to  carry  such  a 
tru^  as  t^at  into  execution.''  (a)  Now  the  doctrines  of 
the  Romfin  Catholic  church,  although  at  variance  with 

■J  1      ■ .      • .  ,  ;  •  i  •    .       •  ;  ■  •  .** 

the  doctrines  of  the  established  church,  are   no  more 

j ,( .     I , 

Contrary  to  law  than  the  doctrines  of  any  doss  of  Pro- 
testaiit  dissenters ;   they  are  now   placed    by    law   on 

frecisely  the  same  footing;  and,  if  a  bequest  for  pro- 
moting  instruction  in  the  one  be  valid,  such  a  bequest 
inust  be  equally  valid  with  respect  to  the  other. 

Mr.  Wrai/j  for  the  Attorney-General,  disclaimed  any 
disposition  to  narrow  the  construction  to  be  fairly  put 
upon  jthe  2  &  3  TV.  4.  c.  115.;  but  he  submitted  that, 
looking  to  the  preamble  of  that  act,  and  to  its  objectt 
which  w0s  to  remove  doubts  as  to  the  right  of  Roman 
Catholics  to  acquire  and  hold  property  necessary  for  reli- 
gious worship,   education,  and   charitable  purposes,   it 
could  never  have  been  the  intention  of  the  legislature,  in 
carrying  into  effect  that  limited  purpose,  to  change  the 
whole  policy  of  the  law  as  it  applied  to  doctrines  other 
than  those  of  the  established  church,  and  to  sanction  the 
unlimited  propagation  of  the  Roman  Catholic  religion. 
A  gift  for  the  purpose  of  propagating  the  Jewish  or  any 
other  religion  contrary  to  that  of  the  established  qhurch 
was  illegal  ^  but  such  a  gift  indicated  a  charitable  purpose^ 
which   the  Crown  was  entitled  to  carry  into  eflect  by 
applying  the  bequest,  under  the  sign  manual,  to  some 
lawful  object :  De  Costa  v.  Dc  Paz*  (i) 

Mr.  Parker,  for  the  surviving  executors. 

Mr. 

(a)  3  Mer.  409.  (6)  Amhl.  228.    2  Swanst.  487.  n. 
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Mr*  BickenteUi,\n  reply* 

The  gifts  to  the  ministers  of  the  Catholic  chapels  tor 
the  purpose  of  obtaining  prayers  and  masses  for  the  re- 
pose of  the  testatrix's  soul  cannot  be  considered  as  giftj^ 
for  the  performance  of  a  temporary  service ;  for  it  vr^^ 
clearly  the  intention  of  the  testatrix  that  siich  prayers 
and  masses  should  be  continued  for  an  inde6nite  period;^ 
or  at  any  rate  for  as  long  a  period  as  her  soul  might  con- 
tinue in  purgatory.  It  is  obvious  that  no  personal 
benefit  was  intended  to  the  ministers ;  it  is  a  gift  for  a 
purpose  in  its  nature  superstitious,  and  void,  there(bre« 
as  contrary  to  the  policy  of  the  law,  independently  ot 
the  statute  of  Edw.  6. 


tfM. 


With  respect  to  the  gift  of  the  residue,  it  is  not  dis- 
puted that  by  the  Catholic  Christian  religion,  the  know- 
ledge of  which  is  to  be  promoted  among  the  poor  and 
ignorant  inhabitants  oi  Swale  Dale  and  Wenston  Dale^  the 
testatrix  meant  the  Roman  Catholic  religion.  *^  To  pro- 
mote the  knowledge  of  the  Roman  Catholic  religion^ 
might  mean  to  promote  the  knowledge  of  the  errors  of 
that  religion,  and  thereby  to  confirm  and  establish  in  a 
purer  faith  the  [>ersons  among  whom  such  knowledge 
was  disseminated ;  and,  if  that  construction  could  be  put 
upon  the  words,  the  bequest  might  well  be  carried  intQ 
effect  by  instructing  the  poor  and  ignorant  inhabitants  of 
Swale  Dale  and  fVension  Dale  in  the  Protestant  religion. 
But  this  was  manifestly  not  the  object  of  a  testatrix  pro- 
fessing the  Roman  Catholic  religion,  and  it  cannot  be 
denied  that  her  object  was  to  induce  persons  who  pre- 
viously did  not  believe  in  the  Roman  Catholic  religion 
to  become  converts  to  it  —  to  make  proselytes — andtp 
promote  the  spread  of  the  Roman  Catholic  religion  at 
the  expense  of  congregations  professing  other  modes  of 
belief.     If,  then,  it  was  the  intention  of  the  testatrix 

to 
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to  mnke  proselytes,   this   is   a  trust  which   cannot  be 
carricid  into  execution  bv   this  Court;    for    if  it  were 
capable  of  being  so  carried  into  execution,  what  would 
be  the  consequence?     The  Court  must  refer  it  to  the 
Master  to  approve  of  a  scheme  whereby    the  Roman 
Catholic  religion  may  be  promoted  in  the  most  efiectaal 
manner.     It  is  perfectly  clear  that  the  legislature,  in 
passing  the  late  act,  could  never  have  intended  to  sanc- 
tion such  a  consequence  as  this.     It  is  said  that  the  2  & 
3  W.  4.  r.  1 1 .5.  is  declaratory  of  the  intentions  of  the  legis- 
lature, which  were  not,  in  this  respect,  declared  with  suffi- 
cient explicitness  in  the  Catholic  Relief  Act,  and  that  the 
act  of  W.  4.  places  Roman  Catholics  and  Protestant  dis- 
senters exactly  upon  the  same  footing  in  respect  of  their 
schools  and  places  of  religious  worship,  education,  and 
charitable  purposes.   No  one  who  rightly  appreciates  the 
late  salutary  enactments  for  the  relief  oF  his  Majesty's  Ro- 
man Catholic  subjects  can  desire  to  narrow  their  just  con- 
struction ;  but  it  should  be  borne  in  mind  that  by  the  late 
act  Roman  Catholics  are  to  be  <^  subject  to  the  same  laws 
as  the  Protestant  dissenters  are  subject  to  in  Englatid  in 
respect  to  their  schools  and  places  for  religious  worship, 
education,  and  charitable  purposes,  and  not  further  or 
olkcnvisc"    If,  therefore,  this  testatrix  had  left  her  pro- 
perty for  the  benefit  of  persons  professing  the  Roman 
Catholic  religion,  or  if  she  had  left  it  for  the  purpose  of 
maintaining  a  Roman  Catholic  church  or  school,  such  a 
bequest  would  have  been  a  good  charitable  legacy.     But 
it  is  a  totally  different  thing  to  leave  a  provision  for  the 
purpose  of  making  proselytes;  and  such  a  bequest  would 
be  equally  unlawful  whether  the  religion  to  which  prose- 
lytes were  sought  to  be  made  were  the  Roman  Catholic, 
the  Jewish,  the  Presbyterian,  or  any  other  religion  dif- 
ferent from  that   of  the  established   church.      AH    the 
authorities  support  this  view  of  the  subject. 


In 
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la  De  Costa  v.  De  Paz  (a),  Lord  Hardmcke  decided 
th^t  a  bequest  for  the  maintenance  of  a  Jesibtt  or  ash     "  «r"^     - 
sembly  for  daily  reading  the  Jewish  law»  andfi>r  adt  hhhu// 

vancing  or  propagating  the  Jewish  religioui  was  uolawfbl^  ^  wort"' 
^'  the  intent  of  the  bequest  being  in  contradiction  to  the  - 
Christian  Religion,  which  is  a  part  of  the  law  of  the  landi 
which  is  so  laid  down  by  Lord  Hak  and  hord  Bagmatuiri 
and  undoubtedly  is  so,  for  the  conatituticui  and :  poliqf' 
of  this  nation  is  founded, thereon."  Lord  HardwUke  at 
first  doubted  whether  the  next  of  kin  were  not  entitled 
to  the  void  bequest,  but^  he  afterwards  decided  that  the 
donation  was  a  charitable  use,  and  that  the  power  of 
appointing  to  what  lawful. charitable  purpose  the  bequest 
should  be  applied  devolved  upon  the  crown.  It  is  to  be 
observed,  however,  that  Lord  EMon  in  commenting  t^n 
this  case  in  Moggridge  v«  T%apkweUf  does  not  cotMHir 
with  Lord  Hardwicke  in  considering  the  bequest  ^a  cha^ 
ritableuse;  for  he  says,  he.  should  not  have  discorered- 
that  it  was  a  charitable  bequest  in  the  intention  ofthe 
testator*  (fi)  No  one  can  doubt  that  .the  same  prihciple 
would  be  equally  applicable  tp  ^  trust  .for  promoting  and 
propagating  the  particular  doctrines  of  Unitarian  diasen 
ters,  or  of  the  Presbyterian  church,  or  any  mode  of  religioua 
belief  or  worship  differing  from  the  established  reUgion, 
because,  if  such  a  trust  could.be  executed  and  adminis* 
tered  by  this  Court,  it  would  follow  that  the  Court  most 
direct  the  Master  to  approve  of  a  scheme  for  promoting 
the  spread  of  Unitarian  or  Presbyterian  doctrines,  or 
whatever  mode  of  religious  belief  it  might  be  the  ol^eQt 
of  the  trust  to  advance  and  propagatew  The  bequest  then 
being  for  a  purpose  which  is  contrary  to  the  policy  of 
the  law,  and  no  charitable  purpose  being  indicated,  fails 

altc^ther, 

(a)  Arnbl.  228. ;  and  see  ^  Swam.  487.,  where  a  more  accurate  report 
of  that  case  is  given  from  Mr.  Coxe*s  MSS. 
{b)  7  Ves.Sl. 
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altogether,  and  the  next  oF  kin  will  be  entitled  to  the 
residuary  estate  of  the  testatrix* 


TTie  Master  ofihe  Rolls.* 

The  testatrix  in  this  case,  ofter  giving  several  legadea^ 
some  of  which  were  for  charitable  purposes,  as  to  the 
residue  of  her  estate  and  effects,  bequeathed  the  saiM 
to  Sir  Henry  Lawson  and  Simon  Scroop^  and  she  ap* 
pointed  John  Carr^  John  Shuttleworth,  and  J^kn  Fumm 
her  executors.  There  is  then  a  paper  entitled  ^  Omittetl 
in  my  will,  chapels  and  priests.     To  the  chapel  of  & 
Georges  Fields^  Lohdon  Boad,   10/.;  to   .S^.    i^atrkTs 
chapel  Sutton  Street^  10/.  /   to  LiUhfdd  chapel  lOL" 
Several  small  l^acies  are  then  enumerated  to  aevend 
clergymen  by  name,  and  then  comes  this  note :  '^  What* 
ever  I  have  left  to  priests  and  chapels  it  is  my  with 
and  desire  the  sums  may  be  paid  as  soon  as  posnbk^ 
that  I   may  have  the  benefit    of   their   prayers  and 
masses."     There  is  then  a  letter  signed    by  the  tes- 
tatrix and  addressed  to  Sir  John  Ijawson  and   Snsoi 
Scroop,  which  has  been  proved  as  testamentary,  as  fol- 
lows :  —  **  Gendemen,  I  have  herewith  sent  a  duplicate 
of  my  will,  whereby  you  will  perceive  that  I  have  tn^eg 
the  liberty  of  bequeathing  the  residue  of  my  property 
to  you,  in  confidence  that  you  will  appropriate  the  same 
in  the  manner  most  consonant  to  my  wishes,  fHiich  are 
as  follows :  —  that  the  sum  of  10/.  each    be  fpven  to 
the  ministers  of  the  Roman  Catholic  Chapels  of  Greem" 
imch.  Si.  Georges  in  the  Fields,  Sutton  Streety  StJko  Sqmare, 
and  York,  for  the  benefit  of  their  prayers  for  the  repose 
of  my  soul,  and  that  of  my  deceased  husband  George 
Tawnsendy  and  that  the  remainder  be  appropriated  by 
you  In  such  way  as  you  may  judge  best  calculated  to 

promote 

•  Sir  a  Pepyt, 
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promote  jtbe  knawledge  of  the  Catholic  Chrfstion 
ligion  amongst  the  poor  and  ignocant  inhabitttnts  of 
Suoafe  Dale  and  Wens/on  Daley  in  the  county  of  York." 

These:  legacies  are  objected  to  npod  two  grounds: 
fir^t)  as  t4  the  l^cies  to  the  priests  and  chapels,  upon 
the  ground  that  they  are  for  superstitious  uses,  and 
therefbre.void ;  and  secondly,  as  to  the  residue,  because 
it  is  ^iren  for  the  express  purpose  of  promoting  the 
Roman  Catholic  religion. 

■  ' 

I  shall  first  consider  the  objection  to  the  gift  of  the 
residue.  The  stat.  2  &  3  i^.  4.  r.  115.  puts  persons 
professing  the  Roman  Catholic  religion  upon  the  same 
footing  with  respect  to  their  schools,  places  for  religious 
worship,  education,  and  charitable  purposes,  as  Protest- 
ant dissenters ;  and  the  case  of  Bradshaw  v.  Tasker  {a) 
decided  that  the  act  was  retrospective,  and  that  the  third 
section  did  not  exclude  the  legacies  in  question  in  the 
cause  from  the  operation  of  the  act,  because  the  suit 
was  only  for  the  administration  of  the  estate.  In  the 
present  case,  the  bill  filed  by  the  next  of  kin  claimed 
the  property,  as  inapplicable,  under  the  statute  of  mort* 
main,  to  ^akiy  charities,  and  not  because  it  was  given  to 
promote  the  Catholic  religion,  or  to  give  instruction  to 
those  who  profess  it;  and  the  letter  which  raises  the 
question  as  to  the  residue  was  not  proved  until  the  15th 
of  January  1834,  so  that  it  cannot  l)e  said  that  the  pro* 
perty  in  question  was  in  litigation,  discussion,  or  dis- 
pute upon  the  point  now  contended  for  at  the  time  the 
act  passed  in  1832. 


1835. 


This  act  makes  it  unnecessary  to  consider  what  was 
the  state  of  the  law,  before  it  passed,  with  respect  to  such 

dis- 

(d)  p.  221.  tuprit, 
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dispositions  of  property  in  favour  of  Roman  Cadidics. 
It  b  only  necessary  to  inquire  what  is  now  the  state  of 
the  law  with  respect  to  similar  dispositions  of  pro- 
perty in  favour  of  Protestant  dissenters.  Tbe  trust  is 
to  appropriate  the  residue  in  such  way  as  the  trustees 
shall  judge  best  calculated  to  promote  the  knowledge 
of  the  Catholic  Christian  religion  among  the  poor  and 
ignorant  inhabitants  of  certain  places  named.  In  the 
case  of  Bradshaw  v.  Tasker,  the  gift  was  in  favour 
of  certain  Catholic  schools,  and  to  be  applied  towards 
carrying  on  the  good  deigns  of  the  said  schools. 
Now,  can  it  be  said  that  to  promote  the  carrying  on 
the  good  designs  of  Catholic  schools  diflfers  in  prin- 
ciple from  promoting  the  knowledge  of  the  Catholic 
Christian  religion  amongst  the  poor  and  ignorant  ?  In 
Aitcmey^General  v.  Pearson^  Lord  Eldon  says,  that 
the  Court  will  administer  a  fund  given  to  maintain  a 
society  of  Protestant  dissenters  promoting  no  doctrine 
contrary  to  law,  although  such  as  may  be  at  variance 
with  the  doctrine  of  the  established  church,  (a)  In 
Attomey^General  v.  Hickman  (6),  a  l^acy  was  esta- 
blished, which  was  given  for  encouraging  such  noncon- 
forming preachers  as  preach  God's  word  in  places  vi^iere 
the  people  are  not  able  to  allow  them  a  sufficient  and 
suitable  maintenance,  and  for  encouraging  the  bringing 
up  some  to  the  work  of  the  ministry  who  are  designed 
to  labour  in  Grod's  vineyard  among  the  dissenters,  leav- 
ing the  particular  mode  to  the  trustees.  WaUer  v. 
Childs(c\  and  the  cases  which  continually  occur  of 
funds  left  to  support  the  chapels  and  schools  of  dis- 
senters, proceed  upon  the  same  principle,  and  leave  no 
doubt  in  my  mind  of  the  validity  in  law  of  the  gift  of 
the  residue. 


The 


(a)  3  Mer.  409. 


(*)  2Eq.  Abr,\93. 


(c)   ^iii6.  524. 
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The  gifts  to  priests  and  chapels  remain  to  be  con- 
sidered, and  these  are  not  affected  by  the  2  &  3  fF.  4. 
c.  115.,  which  applies  only  to  schools,  places  fin:  re- 
ligious worship,  education,  and  charitable  purposes. 
Taking  the  first  gift  to  priests  and  chapels  in  con- 
nection with  the  letter,  there  can  be  no  doubt  that 
the  sums  given  to  the  priests  and  chapels  were  not  in- 
tended for  the  benefit  of  the  priests  personally,  or  for  the 
support  of  the  chapels  for  general  purposes,  but  that 
they  were  given,  as  expressed  in  the  letter,  for  the  benefit 
of  their  prayers  for  the  repose  of  the  testatrix's  soul  and 
that  of  her  deceased  husband;  and  the  question  is, 
whether  such  legacies  can  be  supported.  It  is  truly 
observed  by  Sir  William  Grant  in  Cary  v.  AbbU  (a\ 
that  there  was  no  statute  making  superstitious  uses 
void  generally,  and  that  the  statute  of  Edm..6.  related 
only  to  superstitious  uses  of  a  particular  description 
then  existing;  and  it  is  to  be  observed  that  that  statute 
does  not  declare  any  such  gift  to  be  unlawful,  but  avoids 
certain  superstitious  gifts  previously  created.  The  le- 
gacies in  question,  therefore,  are  not  within  the  terms 
of  the  statute  of  Edw.  6.,  but  that  statute  has  been  con- 
sidered as  establishing  the  illegality  of  certain  gifts, 
and,  amongst  others,  the  giving  legacies  to  priests  to 
pray  for  the  soul  of  the  donor  has,  in  many  cases  col- 
lected in  Duke  (&),  been  decided  to  be  within  the  super- 
stitious uses  intended  to  be  suppressed  by  that  statute. 
I  am  therefore  of  opinion  that  these  legacies  to  priests 

« 

and  chapels  are  void. 


1885. 


West 

V, 

Sbutti»> 

WOETH. 


What  then  is  to  become  of  the  amount  of  such 
legacies  ?  The  statute  of  Edw,  6.  gives  to  the  King 
such  property  devoted  to  superstitious  uses  as  that  act 
afiects ;  but  the  legacies  in  question  are  not  within  the 

terms 

(a)  7  Vet,  490.  {6)  p.  466. 
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terms  of  the  act,  but  are  void  on  account  of  the  general 
illegality  of  the  object  they  were  intended  to  answer. 
It  has  been  decided,  that  where  legacies  are  given  to 
charities,  which  charities  cannot  take  effect,  the  otject 
being  considered  as  superstitious,  then  the  daty  of  appro- 
priating the  apiount  to  other  charitable  purposes  devolfss 
upon  the  Crown  as  in  Cary  v.  Abbot  (a) ;  but  in  that 
csae  and  the  cases  there  cited,  the  object  of  the  gift  was 
clearly  eharity.  In  the  present  case,  according  to  the 
coDstmction  I  have  put  upon  these  l^^acies,  there  was 
nothing  of  charity  in  their  object;  the  intention  was  not 
to  benefit  the  priests,  or  to  support  the  chapels,  but  to 
secure  a  supposed  benefit  to  the  testatrix  herselfl  Upon 
what  ground,  then,  can  the  Crown  cUim?  Not  by 
virtue  of  1  Edw.  6.,  for  the  case  is  not  within  that  act; 
and  not  appa  the  ground  of  the  money  given  being  d^ 
voted  to  charity,  the  mode  of  applying  which  devolve! 
npon  the  Crown.  Doubts  have  been  entertauied  how 
far  it  was  correct  to  give  to  the  Crown  for  the  purpose, 
of  being  applied  to  charity  funds  given  for  charitable 
purposes  which  are  illegal,  as  in  the  case  of  Carbyn  v. 
French  {b\  and  in  De  Garcin  v.  Lawson^  in  the  note  to 
that. case;  but  in  all  such  cases  charity  was  the  object 
of  the  gift ;  and  how  can  the  claim  of  the  Crown  attach 
to  gifts  vpid  because  superstitious,  but  of  which  charity 
y^a3  no  part  of  the  object  ?  These  gifb  are  void  because 
illegal ;  and  as  they  therefore  cannot  take  effect,  and  as 
the  Crowya  cannot  claim  either  under  1  Edw.  6«,  or 
upoa  the  authorities  which  give  to  the  Crown  the  right 
to  direct  the  application  of  charity  legacies,  which  can- 
not be  carried  into  effect  according  to  the  directions  of 
the  donor,  I  am  of  opinion  that  the  next  of  kin  are 
entitled. 


(a)  1  Vet,A90. 


(h)  4rei.Als. 
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ALCOCK  r.  SLOPER.  ^^ 

Dec.  1 8. 

rilHE  residuary  clause  in  the  will  of  Ifichard  Hudson  when  a  tcs- 

"^    was  as  follows: — "All  the  rest,  residue,  and  re-  J^?^®*" ^j"*'^ 

his  residuary 

mainder  of  my  estate  and  effects,  whether  real  or  personal,  property  to 
I  devise  and  bequeath  unto  my  executors  hereinafter  JJ^"^jj  ^^^ '  *'* 
named,  upon  trust  to  permit  my  wife,  Catherine  Hudson f  maindersover, 
to  receive  the  rents,  profits,  dividends,  and  annual  pro-  /ocw^o'be  in- 
ceeds  thereof,  to  and  for  her  own  sole  use  and  benefit,  tended  that 
during  her  life ;  her  own  receipt  to  be  a  sufficient  and  means  that 

proper  discharge  for  the  rents  and  dividends  to  be  re-  the  property 
*^     »^  °  ^  ^  which  IS  given 

ceived  by  her;  and  from  and  immediately  after  her  to  the  tenant 
decease,  then  upon  trust  to  sell  my  freehold  house  in  p^g\o  those 
Oxford  Strcetj  and  also  my  leasehold  houses,  by  auction ;  entitled  in 

reniainder  * 

and  it  is  my  desire  that  Mr.  Edxoard  Abbott  be  employed  q„j  jf  j^py ' 

as  auctioneer,  to  convert  the  whole  of  my  estate  and  part  of  the 

1*.         .  1  T      .1  I  .  1   property  be  of 

effects  mto  money,  and  to  distribute  the  same  in  equal  a  wasting 

shares  and  proportions,"  in  the  manner  mentioned  in  "^^"''®>  ^\  . 

*^     '^  ,  ,        .  long  annuities, 

the  will.  Tlie  testator  appointed  his  wife  Catherine  or  leasehold, 
Hudson^  and  Jtalph  Lonsdale^  executors  of  his  will.  Immediatelv 

sold  and  con- 
Part  of  the  residuary  estate  of  the  testator  consisted  of  permaneiu 
a  sum  in  long  annuities.     The  bill  was  filed  by  legatees  property, 
entitled  in  remainder,  against  the  testator's  widow,  Ralph  the  whole^" 
Lonsdale^  and  other  parties  interested  under  the  will,  context  of  the 
and  the  question  in  the  cause  was,  whether  the  widow  of  appear  that 
the  testator  was  to  be  permitted  to  enjoy  the  income  of  L  V^^^*^ 

the  long  annuities  during  her  life,  or  whether  the  long  intention. 

Where  the 
annuities  t^rtator  gave 
the  residue  of  his  estate,  real  and  personal,  to  his  executors  upon  trust,  to  permit 
bis  wife  to  receive  the  rents,  profits,  and  annuel  proceeds  thereof  to  her  sole  use 
during  her  life,  and  afler  her  decease  upon  trust  to  sell  his  freehold  house  in  Oxford 
Street^  and  also  his  leasehold  bouses,  by  auction;  and  the  testator  desired  that  E.  A. 
should  be  employed  as  auctioneer,  to  convert  the  whole  of  his  estate  into  money 
for  the  purposes  therein  mentioned  $  it  was  held,  that  the  widow  was  entitled  to 
enjoy  for  her  life  the  income  of  the  testator's  long  annuities. 

Zz  4 
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JlisSS.^       aimnities  were  to  be  immediately  sold  and  the  produce 
^^^^      inrestcd  in  the  S  per  cent  consols,  and    the  widow  to 

p.  ^         ^njoy  only  the  dividends  of  the  consols  so  pardnsed. 

ISlop£e. 

'Mr.  Bickersieth  and  Mr.  Thompson^  for  the  Plaintift. 

The  general  rule  is,  that  where  personal  property  oTi 
wasting  nature  is  bequeathed  for  life  with  remainders 
over,  and  not  specifically,  it  is  to  be  immediately  con- 
verted into  the  3  per  cents.  This  rule  is  applicable  in 
all  cases  where  the  testator  directs  perishable  or  wasting 
property  to  be  enjoyed  by  persons  in  succession,  unless 
it  can  be  collected  from  the  will  that  the  testator  in- 
tended such  property  to  continue  in  specie.  If  no  sodi 
intention  is  to  be  collected,  the  Court  miderstands  that 
the  property  is  to  be  put  into  such  a  state  that  the  per- 
sons in  remainder  shall  enjoy  it  after  the  decease  of  the 
first  taker ;  Horuoe  v.  The  'Earl  of  Dartmouth,  (a)  In  this 
will  there  is  nothing  to  distinguish  the  long  annuities  from 
any  other  personal  property  of  the  testator  which  was 
of  a  wasting  nature.  The  leasehold  property  is  expressly 
directly  to  be  sold  after  the  death  of  his  wife  ;  but  there 
is  no  such  direction  as  to  his  long  annuities ;  and  the 
direction  to  convert  into  money  the  whole  of  his  estate 
and  effects  after  the  death  of  his  wife,  must  be  referred, 
according  to  the  natural  construction  of  the  words,  to  the 
property  of  which  the  testator  had  been  speaking  in  that 
part  of  his  will,  namely,  his  freehold  and  leasehold  estates* 

Mr.  Wkitmarshy  for  Defendants  in  the  same  interest 
with  the  Plaintiffs. 

Mr.  Pemberton  and  Mr.  Chandless^  contra. 

The  rule  laid  down  in  Howe  v.  Tlie  Earl  of  Dart" 
mouth  is  no  doubt  applicable  where  the  testator  is  wholly 

silent 

(fl)  7  F«.  137. 
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silent  as  to  the  conversion  or  non-conversion  of  property  JB93« 
in  its  nature  perishable;  and  the  question  in  eveiy  case 
must  be^  whether  the  immediate  conversion  of  such  pro- 
perty is  or  is  not  consistent  with  the  intentions  of  the 
testator  to  be  collected  from  the  whole  wilL  In  this  case 
the  testator  had  no  stock  except  the  long  annuities  in 
question  ;  and  it  is  evident,  therefore,  that  he  must  have 
bad  that  stock  in  his  contemplation  when,  in  disposing  of 
the  residue  of  hisestate,  he  directed  the  rents,  profits, {ftvi- 
dendSi  and  annual  proceeds  thereof  to  be  paid  to  his  wife 
during  her  life.  The  testator  has  expressly  pointed  out  the 
time  at  which  his  leasehold  property,  which  was  equallyof 
a  wasting  nature  with  the  long  annuities,  was  to  be  sold. 
His  freehold  property  was  to  be  sold  at  the  same  time, 
and  a  particular  auctioneer  was  to  be  employed  to  convert 
the  whole  of  his  estate  and  effects  into  money.  At  what 
time  was  this  conversion  to  take  place  ?  At  the  death  of 
his  wife.  Then,  and  not  till  then,  were  the  long  annui- 
ties to  be  sold.  In  Collins  v.  Collins  (a),  a  case  recently 
before  the  Court,  where  a  testator  left  all  his  property  to 
his  wife  for  her  life,  and  directed  it  to  be  divided  into 
moieties  at  her  decease,  one  half  among  the  persons 
mentioned  in  his  will,  and  the  other  half  to  be  at  the 
sole  disposal  of  his  wife,  it  was  held  that  the  persons 
in  remainder  were  not  entitled  to  have  the  testator^s 
leasehold  property  sold. 

The  Master  of  the  Rolls. 

In  the  case  of  Hffwe  v.  Tlie  Earl  of  Dartmouth^  some 
confusion  arises  from  the  use  of  the  term  specific  legacy 
in  the  judgment,  general  personal  estate  being  at  all 
times  fluctuating;  until  the  death  of  a  testator  there  can 
be  no  specific  legacy  of  general  personal  estate.  The 
true  principle  upon  which  Lord  Eldon  decided  that  case 
was  this, — that  where  a  testator  limits  his  residuary  pro- 
perty 
(a)  The  next  case. 
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188S.  pcrtj  to  one  for  life,  with  renuunder  ovoTf  it  ia  prima 
fade  to  be  intended  that  the  testator  meuM  that  tbe  nme 
property  wbidi  is  giTen  to  tbe  toiaDt  for  life  sbooU  ge 
to  those  entitled  in  remainder ;  and  if  any  part  of  there* 
aidoe  be  of  a  wasting  nature,  aa  long  annoiues,  <»r  kaa^ 
bold  estate,  in  order  to  effect  this  general  paipose  of  the 
testator,  such  wasting  property  must  be  sold  aod  oon- 
Terted  into  permanent  property.  Although  this  inten- 
tion of  the  testator  is  primA  facie  to  be  inferred,  it  may 
plainly  appear  upon  the  whole  context  of  the  will  that 
the  testator  had  not  that  meanings  but  that  hia  iotentioD 
was  that  the  tenant  for  life  should  derive  the  same 
income  from  the  residuary  estate  as  he  had  himaelf  d&> 
rived  from  his  property  up  to  the  period  of  his  death. 

It  is  with  a  view  to  this  principle  that  the  preaeot  will 
is  to  be  examined.  The  testator  gives  the  residuary 
estate  to  trustees,  '^  upon  trust  to  permit  his  wife  to  re* 
oeive  the  rents,  profits,  dividends,  and  annaal  proceeds 
thereof,  to  and  for  her  own  sole  use  and  benefit,  during 
her  life."  There  is  here  no  intimation  of  an  intentioo 
that  any  part  of  the  property  should  be  imoiedialely 
converted  by  the  trustees ;  but  the  inference  rather  is, 
that  the  trustees  during  the  life  of  tbe  wife  were  to  be 
merely  passive;  and  the  term  '* dividends'*  has  reference 
to  the  long  annuities.  After  tbe  death  of  his  wife^  he  di* 
rects  his  trustees  to  sell  his  freehold  house  in  Oxford 
Street^  and  also  his  leasehold  houses,  by  auction.  The 
leasehold  houses,  like  the  long  annuities,  were  a  wasdng 
property ;  and  he  has  plainly  expressed  his  intention  that 
they  should  not  be  sold  during  the  life  of  his  wife  ;  and 
this  is  manifesdy  inconsistent  with  the  general  notion  on 
his  part  that  the  wasting  portion  of  his  residuary  estate 
was  immediately  to  be  converted  into  permanent  pro- 
perty. The  next  passage  in  his  will  is  to  thesameeflfec^t:— 
^^  And  it  is  my  desire  that  Mr.  E.  Abbott  be  employed^ 
as  auctioneer,  to  convert  the  whole  of  my  estate  and 
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effects  into  money,  and  to  distribute  the  same  in  equal  1889. 
shares  and  proportions,"  &c.  The  testator  could  not  have 
meant  that  Mr.  Abbott  should  convert  the  whole  of  his 
property  after  the  death  of  his  wife,  if  he  had  intended 
that  any  part  of  it  should  be  converted  during  the  life  of 
his  wife.  The  widow  is  therefore  entitled  to  enjoy  for 
her  life  the  income  of  the  long  annuities. 


COLLINS  V.  COLLINS- 


ROLLS. 

Julff  6. 


^T^HE  will   of  Thomas  Collins  was  in  the  following  A  testator 

-■-    words:  — "I  give  to   my  wife  Sarah  CoUins  all  ^feafund 

and  every  part  of  my  property  in  every  shape,  and  cyery  part  of 

without  any  reserve,  and  in  whatever  manner  it  is  situ-  \^  every  shape 

ated,  for  her  natural  life ;  and  at  her  death,  the  property  ^^^  without 

anv  reserve 
so  left  to  be  divided  in  the  following  manner : — one  half  for  her  life; 

in  equal  proportions  to  my  father,  Jo/tn  Collins^  to  my  5"^.f  \u®'^ 
brothers,  Richard  Collins^  George  CoUins,  Charles  Collins^  perty  so  left 
and  my  sister,  Maty  Drew;  and,  in  the  event  of  my  father  ^„g  j^Jf '  ®^ 
dying  before  my  wife,  his  share  to  go  to  my  mother^  among  certain 
Maty  Collins  s  and  in  the  event  of  their  both  dying  before  tioncd,  the  ' 
my  wife^  their  share  to  be  equally  divided  between  my  other  half  to 
brothers  and  sister  named  above ;  and  in  the  the  event  disposal  of  his 
of  my  brothers  Oeorge  or  Charles  dying  before  my  wife  ^  '   F^>^^ 
without  lawful  issue,  their  shares  to  be  divided  between  property  was 
my  brother  Richard  and  sister  Maty  above  mentioned ;  the  ^^  ^Y^^l  ^^ 
other  half  of  the  property  to  be  at  the  sole  disposal  of  persons  to 
.my  dear  wife ;  and  I  appoint  my  brother,  Richard  CoUitis,  moiety  of  the 

and  my  wife,  Sarali  Collins^  my  executors."  testator's  pro- 

perty was 
given  over 

The  testator  died  leaving  his  wife,  Sarah  CollitiSj  his  ^S^j^^'if"' 

father  and  mother,  and  the  Ivothers  and  sister  men-  the  leasehold 

tioned  ra^' 
widow  was  entitled  to  enjoy  it  for  her  life. 
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tioned  in  his  will,  surviving  him.  The  widow  and 
Richard  Collins  proved  the  will;  but  Richard  Collins 
took  no  part  in  the  execution  of  the  trusts  thereof. 
The  bill  was  filed  against  the  executors  for  the  adminis* 
tration  of  the  testator's  estate,  by  John  Collins  and 
Mary  his  wife,  the  testator's  father  and  mother,  and  by 
the  other  brothers  and  sister.  A  part  of  the  testator's 
property  consisted  of  a  leasehold  messuage  in  which  he 
had  carried  on  the  business  of  a  victualler,  and  in  which 
his  widow  had  since  his  decease  continued  to  carry  on 
the  business,  as  the  Plaintiffs  alleged,  and  the  Defendant, 
Richard  Collins^  admitted,  at  a  great  loss;  and  the  question 
was,  whether  the  Plaintiffs,  and  the  Defendant,  Richard 
CoUinSi  who  was  in  the  same  interest  with  the  Plaintiffi, 
were  entitled  to  have  the  lease,  of  which  twenty- 
eight  years  were  unexpired,  immediately  converted  into 
money. 

On  the  one  side  it  was  argued,  that  the  rule  laid  down 
in  HortDC  V.  The  Earl  of  DartmotUh  (a),  as  to  the  duty  of 
executors  to  convert  property  of  a  wasting  nature  into 
money,  was  especially  applicable  to  the  present  case,  as 
there  was  not  only  no  indication  in  the  will  that  the  tes- 
tator intended  the  leasehold  property  to  remain  in  specie^ 
but  the  gift  of  a  moiety  of  that  property  to  the  Plaintiffs, 
and  to  the  Defendant,  Richard  Collins^  after  the  decease 
of  the  widow,  was  wholly  inconsistent  with  such  an  inten- 
tion. The  immediate  conversion  of  the  property  was  as 
necessary  to  ascertain  the  moiety  to  which  the  widow 
was  absolutely  entitled,  as  it  was  to  secure  to  the  persons 
entided  in  remainder  their  interest  in  the  other  moiety. 
The  widow  was  little  more  than  forty  years  of  age,  and 
might  well  exhaust  the  whole  residue  of  the  term,  if  the 
lease  were  not  sold,  and  a  moiety  of  the  produce  of  sale 
invested,  so  as  to  secure  both  to  the  tenant  for  life  and 

to 

(a)  7  Vcs,  137. 
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to  the  remamder-men  the  benefit  intended  to  be  given 
to  them  respectively  by  the  testator. 

On  the  other  side  it  was  contended,  that  the  testator's 
direction  that  the  property  given  to  his  wife  for  her  life 
should  be  divided  at  her  death  plainly  indicated  an  in*^ 
tention  that  no  conversion  of  it  should  take  place  until 
the  decease  of  his  wife.  The  division  was  to  be,  not  of  a 
moiety  of  the  property,  but  of  the  whole  property  pre^ 
viously  given  to  the  wife  for  life  into  moieties ;  and  the 
direction  that  one  half  of  the  property,  so  to  be  divided 
at  her  decease,  was  to  be  at  her  sole  djsposal,  was 
equivalent  to  an  immediate  gift  of  the  absolute  interest 
in  one  moiety  of  the  property.  The  whole  property  of 
the  testator  was  given  to  his  widow  for  her  life,  ^*  with- 
out any  reserve ;"  and  where  the  intenUon  to  favour  the 
tenant  for  life  was  so  strongly  indicated,  the  possibility 
of  such  part  of  the  property  as  was  of  a  wasting 
nature  being  exhausted  in  the  lifetime  of  the  tenant  for 
life,  raised  no  equity  in  favour  of  the  remainder-man ; 
but  the  gift;  to  the  remainder-man  must  be  taken  to  be 
subject  to  such  possibility. 

Mr.  Pemberton  and  Mr.  HaUf  for  the  Plaintiffs. 

Mr.  Bickersteth  and  Mr.  B.  Keen^  for  the  Defendanty 
Richard  Collins. 

Mr.  Barber^  for  the  widow. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that,  under  this  bequest,  the  Plaintiffs 
are  not  entitled  to  have  the  lease  sold,  but  that  it  was 
the  intention  of  the  testator  that  his  widow  should  enjoy 
the  leasehold  property  for  her  life. 
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Marck»},  21. 

April  15.      XJNDER  the  decree  in  thb  cause,  certain  real  estates 

1834.  situate  at  Northaw,  fonnerly  the  property  of  fw- 

FebA3.2i,22.  n^jf^  Strode^  deceased,  were  put  up  to  sale  in  lots  in  the 

March  4.  ,  , 

. .       month  of  October  1811,  when  W.  W.  Drake  became  the 
in  Uie  Grneral  purchaser   of  lots  25  and  30.      An  abstract    of  title 

Inclosure  Act,  ^^^g  delivered  soon  afterwards;  but  various  difficulties 
that  the  com-  j    /v_ 

missionera'       were  raised  with  respect  to  the  title,  and  after  a  great 

m^'intocSt^    deal  of  negotiation  between  the  solicitors  of  the  parties, 

of  any  new       the  usual  reference  was  made  on  the  16th  of  November 

ShallbTwi-  '   1815,directing  an  inquiry  upon  that  subject.  On  behalf  of 

nexed  to  and  ^^  purchaser,  objections  were  carried  in  to  the  Master's 
enrolled  with  '^  ^,.,  i  ljj^ 

the  award,  is    office,  some  of  which  were  removed  or  abandonea,  ana 

merely  direc-    ^^   persisted  in ;   eventually  the  Master   oveirnled 
An  inclo-      them  all,  and,  on  the  28d  of  June  1881,  reported  that  a 

ing  that  5.        8*^^  ^'^'®  couid  be  made  to  both  lots, 
was  entitled, 

manor,  to  the  The  purchaser  took  a  general  exception  to  the  re- 
soil  and  royal-  port,  grounded  on  the  following,  among  other,  objec- 
ties,  ancif  as 

lay  rector,  to    tions  :  — 
ail  tithes 
within  the 
manor,  and  «  First, — Because  it  is  alleged  that  the  title  to  part  of 

claimed  right    ^^  s^*^  premises  is  derived  under  an  award  made  by 

of  common  the 

on  the  waste 

in  respect  of  the  soil  and  royalties,  directed  certain  allotments  to  be  made  to  him 
in  compensation  for  his  right  to  the  soil  of  the  waste,  and  to  the  tithes,  and  that 
the  residue  of  the  waste  should  be  divided  among  <S^.  and  the  other  persons  having 
right  of  common  upon  such  waste,  in  proportion  to  their  respective  claims ;  and  it 
reserved  to  the  lord  the  seignory  and  royalties.  The  act  made  no  mention  of  any 
right  of  warren  existing  in  the  lord ;  but  there  was  some  evidence  that  S,  bad  uasd 
part  of  the  waste  as  a  rabbit-warren.  Tbe  award  gave  an  allotment  to  S*  for  his 
right  of.  warren,  and  also  three  other  allotments,  which  purported  to  l>e  made  for 
his  right  to  the  soil,  his  right  to  the  tithes,  and  his  right  of  common  and  other  rights 
and  interests  in  the  waste,  respectively ;  which  allotments  were  declared  to  be  a  full 
compensation  for  all  his  right  and  interest  in  the  lands  directed  to  be  inclosed : 
Held,  that  S,*s  title  to  the  warren  allotment  was  not  such  as  a  purchaser  could  be 
compelled  to  take. 
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the  commissioners  under  an  act  of  parliament  passed  in 
43  G.  S.5  for  dividing,  alloting,  and  inclosing,  and 
otherwise  improving  the  waste  land  within  the  parish 
of  Nofikaw :  and  it  has  not  been  shewn  that  the  persons 
by  whom  such  award  was  made  had  qualified  them- 
selves to  carry  the  said  act  of  parliament  into  execution; 
nor  that  Mr.  John  Taylor^  one  of  such  persons,  had 
been  duly  appointed  a  commissioner  for  the  purposes 
of  the  said  act,  or  had  power  to  make  sucb  award* 
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Strodb, 


Secondly, — Because  it  alleged  that  the  premises  in 
question  are  part  of  the  allotments  made  by  the  said 
award  to  Mr.  Strode^  in  respect  of  his  right  to  tithes 
and  to  the  warren. 

Thirdly,  -^  Because  no  title  has  been  shewn  to  the 
warren  in  respect  of  which  such  allotment  was  made^ 
and  that  no  evidence  has  been  given  to  prove  that  the 
warren  was  tithe  free*" 


The  Vice-Cbancellor,  before  whom  the  exception  was 
originally  argued,  overruled  the  several  grounds  taken 
in  support  of  it.  The  purchaser  thereupon  appealed* 

The  argument  before  his  Honor,  as  well  as  in  the 
Court  above,  turned  entirely  on  the  construction  and 
effect  to  be  given  to  the  General  Inclosure  Act,  and 
the  Northam  Inclosure  Act,  with  reference  to  the  award 
made  by  the  commissioners  acting  under  the  latter;  and 
as  these  acts  and  the  award  are  fully  stated  by  Mr« 
SitnonSj  it  will  be  sufficient  to  refer  to  the  statement  of 
them  contained  in  his  report  of  the  case,  {a) 

Sir 

(a)  5  Sim,  87.;  the  Inclofure  Act  and  the  award  will  be  found  in 
pip.  sa— 93. 
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SSrE^St^dem^  Mr.  Teed^  and  Mr.  Jemmett,  in  sopport 
«f  the  exception. 


A 


iMn  Pijysj    Mr.  Knigktf  Mr.   Hodgsonj    and   Mr. 


Sboendenf  amtrd. 


April  15.  7^  Lord  Chancellor  said  that,  with  respect  to  the 

question  arising  upon  the  non-prodoction  of  the  ap» 
pointment  and  oath  duly  subscribed  and  annexed  to 
the  award,  he  felt  no  hesitation  in  affirming  his  Honoris 
judgment  Upon  the  other  points,  however,  which 
were  raised  by  the  exception,  his  Lordship  stated  that 
he  entertained  considerable  doubt;  and  that  he  was, 
dierefere,  disposed  to  give  the  parties  an  opportunity  of 
hairing  diem  further  argued  and  investigated. 


'July  2.  In  pursuance  of  a  previous  arrangement,  made  at  the 

suggestion  of  the  Lord  Chancellor,  the  objections  to 
the  title  to  lots  25  and  80,  grounded  upon  the  second 
and  third  reasons  stated  in  the  exception,  were  again 
brought  on  for  argument  before  his  Lordship,  assisted 
by  Lord  Chief  Justice  Tindal  and  Mr.  Justice  Bo^ 
sanquet. 

Sir  Edward  Sugden^  in  support  of  the  exception. 

It  is  material  to  bear  ia  mind,  that  this  is  a  case 
between  a  buyer  and  a  seller,  and  that  the  rule  in 
equity  is  invariable  and  universal,  never  to  force  a  pur- 
chaser to  take  a  doubtful  title.  The  same  rule  has 
been  recognised  even  in  courts  of  law,  where,  upon  an 
action  against  a  purchaser  for  breach  of  contract,  the 
judges  have  held  the  doubtfulness  of  the  title  to  be  a 
good  defence,  without  absolutely  deciding  either  way  on 

the 
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the  question  of  its  validity.  The  Court  has noiir  there-  .t8SS. 
fore  to  consider,  not  merely  whether  the  t|U«'  Binat  he 
certainly  and  necessarily  bad,  but  whether  having  regard 
to  the  opinion  which  other  judges  may  possibly  Arm 
with  respect  to  it  hereafter,  it  is  not  involved  in  so  mach 
doubt  that  a  purchaser  should  not  be  compelled  to  ac- 
cept it.  It  is  also  to  be  observed  that  in  awards  under 
inclosure  acts,  the  allotments  are  always  made  in  respect 
of  other  and  previously  existing  rights.  Whatever  there- 
fore may  have  been  the  charges,  incumbrances  or  limitr 
ations  affecting  Mr.  Sirode's  title  to  the  manorj  the  uXLotr 
ment  to  him  as  lord  will  be  subject  to  thje  sam^^  ^wA  a^ 
in  like  manner  in  the  case  of  the  other  allotments ;  and 
when  the  vendor  who  has  sold  an  allotment  has  to  make 
out  his  title  to  it,  he  must  make  out  his  title  to  the  land 
or  other  interest,  in  respect  of  which  the  allotaieot  wai 
awarded.  Another  observation  is  that,  if  commissioners 
under  an  inclosure  act  do  not  strictly  pursue  the  di« 
rections  of  the  act,  their  award  is  utterly  void  At  I&w, 
whatever  may  be  the  consequences,  even  if  the  inclosed 
common  should  be  thereby  again  thrown  open.  It  is 
possible  indeed,  that  a  person  taking  lands  under  such 
defective  award  may  be  able  to  hold  his  allotment 
against  all  the  world.  In  trespass  he  may  not  be  bound 
to  shew  a  title  to  that  in  respect  of  which  he  received 
the  allotment ;  and  still  he  may  be  unable  to  carry  that 
allotment  to  market,  because  he  cannot  shew  in  respect 
of  what  interest  it  was  made,  or  to  what  uses  it  is  subject 
Such  a  title  is  merely  possessory,  and  it  is  not  one  with 
respect  to  which  a  vendor  has  a  right  to  say  that  a  pur« 
chaser  shall  be  compelled  to  accept  it. 

Many  cases  have  established  the  proposition  that 
unless  inclosure  acts  are  liberally  followed  according  to 
their  fair  and  reasonable  construction,  the  awards  made 

Vol.  II.  3  A  under 
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*.M^l       "-^^8^  ^ejij^  pre  absolutely  void ;  Cooper  v.  Walker  {a\ 

^rScasi^    The  Kins  yr.  The  Inhabilants  of  Washbrook.  lb)      It  is 

^vJ^        not  ^piigh  that  the  spirit  of  the  act  has  been  porsued. 

^SMBBr.-'.     There  yrould  be  no  safety  if  commissioners    were  at 

liberty  tp  exercise  a  discretion,  and  to  proceed  accord- 

ing  ,to  yih^i  they  might  suppose  was  the    equity  or 

general  purview  of  the  act;  Wing  field  v.  Thorp*  (c) 

Jctlj  ' 
.To  apply  these  principles  to  the  present    case,/  the 

nurchafier  contends  first,  that  with  respect  to   lot  25» 

which  is  admitted  to  consist  in  part  of  land  allotted  in 

-7.'     ■   .  ^  ^ 

re^)^^  of  what  is  called  Mr.  Strod^s  ^^  right,  title,  and 
inteijept  in  the  said  warren/'  no  tide  whatever  bas  beea 
shewpitp  any  warren  or  right  of  warren ;  and  secondly, 
that  if  ^  title  bad  been  shewn,  still  that  the  cx>inmis- 
sioQ^rs  possessed  no  authority  under  the  act  to  make 
any  award  in  respect  of  it,  and  that  as  they  have  ex* 
ceeded  their  power  in  that  particular,  their  award  is  con-> 
sequeptly  void. 

What  does  this  award  on  the  face  of  it  purport  to 
do  ?  First,  it  gives  to  Mr.  Strode  and  bis  beirs  an 
allotm^t  containing  102  acres  of  freehold  land,  de* 
scribed  as  surrounding  the  warrener's  house  and  garden, 
and  which  is  declared  to  be,  in  the  judgment  of  the 
commissioners,  a  full  compensation  for  his  <*  rights 
tttl^  and  interest  in  the  said  warren;"  although  a 
warren  is  nowhere  previously  mentioned,  and  the  com- 
missioners could  have  had  no  information  before  them 
as  to  any  right  of  warren  belonging  to  Mr.  Strode. 
Then  it  proceeds  to  make  a  second  allotment  to  him  of 
another  piece  of  land  containing  eighty-one  acres,  as  a 
full,  compensation  for  all  his  right  and  interest  in  the 

soil 

(a)  4  5.  ^  Creu.  56.;  and  see         (A)  4  5. 4*  Creti.  732. 
CSoper  V.  Thorpe^  1  Swam.  92.  (c)  10  B,  4*  Cre$$.  785. 
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soil  ns  lord  of  the  manor;  a  third  allotment  tn  com- 
pensation for  all  his  right  to  the  tithes  of  tlie  common 
to  be  inclosed ;  and  a  fourth  allotment  in  respect  of  at! 
his  rights  of  common  and  other  rights  and  interests ; 
and  it  concludes  by  stating,  that  these  allotments  were, 
in  the  judgment  of  the  commissioners,  a  full  compensation 
for  all  his  right  and  interest  in  all  the  lands  directed  to 
be  inclosed.     In  respect,  then,  of  what  interest  is  it  that 
this  warren  allotment  was  awarded  to  Mr.  Strode  ?  It 
could  not  be  in  respect  of  his  interest,  as  lord,  in  the  soil 
of  the  common,  for  another  and  distinct  allotment  is  ex* 
pressly  made  to  him  on  that  account.    Neither,  and  for 
the  same  reason,  could  it  be  in  respect  of  his  right  to 
the  tithes,  as  impropriator,  or  of  all  bis  other  rights  as 
a  landowner  having  right  of  common.     The  three  last 
mentioned   allotments  exhaust  all   the   rights  of  Mr. 
Strode  calling  for  compensation,  and  they  also  exhaust 
the  powers  which  the  legislature  had  vested  in  the  com- 
missioners.    The  argument  that  the  warren  allotment 
may  have  been  made  in  respect  of  a  franchise,  is  posi- 
tively excluded  by  the  clause  at  the  end  of  the  Nortkam 
Inclosure  Act,  which  reserved  to  Mr.  Sirode^  in  the 
amplest  terms,  the  seignory  and  royalties  belonging  to 
the  manor.     But  it  is  supposed  that  an  inclosed  warren 
was  held  and  enjoyed  by  Strode  and  his  ancestors  as  a 
corporeal  hereditament,  and  that  the  102  acres  were 
awarded  to  him  in  respect  of  his  rights  as  owner  of  the 
warren.     Of  the  existence  of  such  warren  there  is  not  a 
particle  of  proof,  beyond  the  naked  fiicts  that,  in  an 
indenture  of  release  dated  in  1746,  and  purporting  to 
convey  this  with  other  manors,  the  word  **  warrens'* 
occurs  among  the  general  terms  of  description  whidi 
follow  the  particular  description  of  the  estates  therebj 
conveyed;  and  that,  in  an  old  survey  or  r^ital-booik 
coming  out  of  the  vendor's  custody,  and  which  can  be 
no  evidence^  there  is  an  entry  mentioning  ^  Tbe  waiw 

S  A  2  renei^s 
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^^i§i. ,     fett^f^tf 'hoas^i  ya^cl>  an^^  garden  at  Lodge  Hillj  iiiid  the 

^^^^^    ^ti^'  at  Jforthaw  Common''     If,  however,   a  vnarrcn 

8.  .       i^4i!''i^iistfea  at  iVbrMflW  as  a  corporeal  hefeditameht, 

*******      -dPVdui^se  it  must  have  been  the  subject  of  distinct  co«^ 

Vtfjra'ilcie  aWd  of  several  enjoyment ;  yet  nothing'  of  the 

Is'ji'a "Is   shewn.     The   truth,   probably,    is,    that   Mr. 

"SiVoitey  in  the  exercise  of  his  right  as  lord,  kept'rabbits 

W the  waste,  and  that  these  animals  overran    a  large 

^*6rtl6'n  of  it;  that,  for  the  protection  of  the  rabbits,  the 

tfiM  liuilt  a  cottage  and  inclosed  a  garden,  wbicli  weffe 

iJytd^ifed  by  persons  who  took  care  of  the  rnbbft^  arid 

Hl6  Whom  the  (ille  of  warrener  was  afterwartfs  djiplied. 

"Ttie^i '  were   mere   encroachments   on  the   wdlste,   and 

ifiirmfelt'  no  evidence  whatever  of  the  existence  of  any 

'^rfen  afe  a  corporeal  hereditament;  and  the  fact  tliat  Mr. 

Strode  allowed  the  commissioners  to  make  nllotrhents  on 

mafpart  of  the  waste  on  which  the  rabbits  Werelcept, 

i'aises  the  strongest  presumption  to  the  contrary. 

Assuming,  however,   the  existence  of  a  wari^eii  In- 
closed as  a  park,  what  right  had  the  commissioners  over 
it?     If  it  was  enjoytd  as  a  sole  and  separate   estate, 
it>  could  not  be  parcel  of  the  common,  in  respect  of 
:  whid^  alone  the  commissioners  had  authority  to  make 
allotments.     I^  again,  it  was  nothing  more    tbaa   an 
interest  enjoyed  with,  and  arising  out  of  Strode's  r^bt 
to  the  soil,  his  right  to  the  tithes,  or  his  right  of  ccua* 
lDOt),j  all  these  rights  were  compensated  by  the  three 
.several  allotments  stated  to  be  made  on  account  of  tbem 
jwspectively ;  and  those  allotments,  together  with  that 
ofv^Jie  103  acres,  are  expressly  declared  to  be  a  full 
-  coippensBtion  for  the  whole  of  Mr.  Sirode^s  right  and 
•iatetest  in  all  the  lands  directed  to  be  inclosed.     It  is 
iisposdible,  therefore,  to  point  out  any  right,   title,  or 
interest  in  respect  of  which  the  allotment  of  the  102 
•acres  could  be  made ;  and  the  result  is,  that  the  com- 

missionersy 
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mf^sionergi  in  making  it,  have  exceeded  th^||r,jpp.^ef^ 

and  that  their  award  is  void.     I^ow  far  these  circum? 

stances  may  affect  the  award  in  other  resp^t^j.^pd,  t^    MWfjftlTr 

general  rights  of  the  parties  holding  under Jt^i|;^ji|^  119^7      .w9¥S* 

necessary  to  speculate.     At  present  the  Cpii^t  h^^  .^|]^ 

things  to  do  with  such  inquiries,  being  €K>p^ed  ,sif^jr 

to  the  consideration  of  its  effect  in  a  questioi^  ,occi^r^lfg 

between  a  buyer  and  a  seller.    At  law^  the  yendo^.in^y 

be  able  to  defend  bis  possession  agaii^st  a  ,tr^pa$f^ 

without  being  obliged  to  shew  his  title,  and  y^t^m^ 

be  unable  to  make  a  good  title  to  a  purchaser.     Ia.$j^t^ 

for  specific  performance,  when  bills  ar^  dismi^f^^  fff, 

the  ground  that  a  marketable  title  cannot  be  giyejn^J^ 

not  pretended  that  therefore  the  title  can  be  a^saijlcj^^j^ 

the  purchaser  evicted.     It  may  be  an  excellent,  hpl^j^ 

tide,  and  yet  not  a  marketable  one.    But  the  rule, of 

the  Court  upon  the  subject  is  settled,  that,  unl^ssL^I^ 

tide  be  free  from  alL  objections  —  good  ^lot  ,pnly.  to 

hold  but  to  convey,  a  purchaser  is  not  compellable  to 

accept  it. 

■   jj  .-•  i*  > 
Mr.  Pepi/Sf  contra.  ,   .    . 

The  only  question  to  be  now  argued  is  <whdllier  tlie 
commissioners  had  power  to  make  the  alk)tment  port  ^f 
which  is  con^priscd  in  lot  twenty-five  of  Mr*:  Ih^ohds 
purchase :  liow  far  there  is  any  evidence  of  Mr.  Strodtfs 
tide  to  a  warren  is  another  and  at  present  on  immaterial 
consideration.  Now  the  judgment  of  the  Court  in  PkH^ 
lips  V.  Maile{a\  where  it  was  rnlefl  that,  after  the  time 
limiting  the  right  of  appeal  had  expired,  it  was  unne- 
cessary for  a  party  holding  an  allotment  under  the  award 
of  commissioners  in  an  inclosurc  act  to  shew  the  oipiginnl  ^ 
right,  in  re$))ect  of  which  the  commissioners  made'liie 

ollotmeist, 

{fl)  7  Bing.  133. 
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allotment,  completely  concludes  the  question.     The  time 
witbiu  which  an  appeal  from  the  award  of  the  commis* 
sioners   under  the  Nori/iaw  Inclosure  Act   could   be 
brought,   has   long   since   expired.     The   commooeri 
not  having  resorted  to  the  means  provided  by  the  statute 
Sh:  disputing  tlie  award  are  now  absolutely  barred -^and 
it  is  no  longer  competent  for  any  person  to  challenge^ 
much  less  to  avoid  it.     The  title  therefore  to  this  allots 
ment  is  good  against  all  the  world.     What  possible 
right  can  be  set  up  adverse  to  that  of  Mr.  Strode  ?  The 
authorities  upon  which  the  purchaser  relies  were  all 
cases  where  the  commissioners  had  not  followed  the  di<- 
recUons  of  the  act  of  parliament.  In  Cooper  v.  Thorpe  (a\ 
in  which  Sir  T.  Plumer  thought  the  title  sufficient.  Lord 
Eldon  entertained  doubts  and  directed  an  action  to  be 
brought;  and  the  court  of  law  (&)  there  held,  what  nobody 
now  disputes,  that  the  commissioners  had  exceeded  their 
authority  and  that  upon  that  ground  their  award  was  void. 
I^  howeveri  the  commissioners  keep  within  their  autho* 
rity,  whatever  errors  ihey  may  commit  in  the  mode  of  ex- 
ecuting their  office,  their  award  if  not  appealed  from  in 
the  prescribed  form  and  in  due  time  is  final  and  conclu- 
sive against  all  persons.     Mr.  Shvde  is  admitted  to  have 
been  lord  of  the  manor ;  his  title  to  the  manor  is  not 
impeached.     The  commissioners  ascertained  the  limits 
of  the  waste,  and  they  included  the  warren  as  being 
within  and  forming  part  of  it.    The  old  survey  or  rental 
book  and  the  deed  of  1746  clearly  prove  that  a  warren 
existed  on  Northaw  Common  as  early  as  the  middle  of 
the  last  century.     There  is  no  evidence  indeed  of  the 
origin  of  the  title,  but  Mr.  Strode  being  in  the  enjoyment 
of  this  warren,  he  had  a  right  to  claim  compensation  for 
its  and  the  commissioners  being  satisfied  of  the  justice  of 
the  claim  awarded  him  the  land  in  question.    The  ques- 
tion 

(a)  1  Sumns,  92.  {h)  Coojter  v.  IVaiker,  'i  B,  ^r  Cress.  36. 
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tion  is,  were  they  aatborised  to  entertftin  suckaiciaidl?* 
If  they  were,  the  extent  and  value  of  the  clohnj  thvjMir 
or  minus  of  the  allotment  goes  for  nothings  iheicoauiUK 
lionem  being  the  sole  judges  of  the  proportioqSfltPtfdMl 
allotted,  and  any  mistake  or  un&imeffir  in  tb^titetipmti 
being  properly  the  subject  of  iqipeal  frooi  theicfwianU 
The  Korthaw  Inclosure  Act  redtes  as  fadaihat'&nodti 
wms  lord  of  the  manor  and  as  such  eiiCitled>rte^thcl  Mk 
aod  royalties  within  the  same;  that  be  was:  idscoilayi 
rector,  and  that  he  claimed  right  *of  comm4>ivtoQ}it)|(s[ 
waste  in  respect  of  the  soil  and  royalties ;  and  thdiochtoNi 
missioners  are  thereby  empowered  to  dtaL  rr'uhiM^Uto 
Strod^s  rights.  We  have  it  then  as  a  fact  that  ilieni>MBp 
held  by  the  lord  and  used  by  the  lord,  a  Vaifeo  \*^iM  ^ 
excluded  the  other  commoners  it  might  be  or^inaUy^iid 
encroachment,  but  it  was  a  right  claimed  and  etijdJMSd^ 
by  the  one  against  the  others.  The  royalties  it  ^ii^saidr 
are  specially  reserved,  but  the  reservation  is  probaUyito^ 
be  confined  to  matters  episdem  generis  with  tfa^' milled/ 
minerals,  and  quarries  spoken  of  in  the  preceding  thuil^ 
that  is,  royalties  under  the  soil.  • .  i .  t  n  •>  > 

•.I   fi\i 

It  is  unnecessary,  however,  to  contend  that  tfae-claiinr 
of  warren  was  a  royalty  at  all.  To  make  it'^so  tbei^ 
must  have  been  a  royal  grant  If  it  is  asked  vAkHt^vt^d 
the  nature  of  the  right  of  warren;  the  answer  iviUiito 
it  was  a  warren  on  the  waste^  and  that  it  constitJo^ 
a  claim  which  by  the  very  terms  of  the  inclosure  ttcrtfad 
commissioners  were  empowered  to  look  infto  and'j^#c^ 
compensation  for.  Here,  then,  is  an  allotmemt'^n^ady 
to  Mr.  Strode  in  respect  of  that  claim ;  and  the*  aWitffl 
is  conclusive  as  to  all  claims  in  respect  of  wbich^UH^ 
commissioners  had  jurisdiction.  The  purc^asei^  IsMniolft 
point  out  any  person  who  is  now  competent  tO  di^ntd 
it  The  form  of  the  award  is  immaterial.  The  com- 
missioners were  at  liberty  eitlier  to  throw  Mr.  Sir&ie's 
compensation  into  three  allotments,  one  for  his.  right  as 

3  A  4?  lord, 
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MM<^  lord,  another  for  his  right  as  lay  rector,  and  a  third  for 
ail  his  bther  claims ;  or  to  follow  the  course  they  faaTC 
adopted,  and  finding  two  distinct  rights  claimed  by  him 
itfnder  the  last  head,  namely,  a  right  of  warren  and  a  right 
df'common,  to  make  distinct  allotments  for  each.  The 
objection  is  one  of  mere  form,  for  if  the  102  acres  had 
been  induded  in  the  allotment  given  to  die  lord  for  all 
bis  other  rights  and  claims,  no  possible  doubt  could  have 
been  raised.  The  legislature  has  not  directed  the  com- 
missioners in  allotting  the  residue  to  give  so  much  for 
otfer^htandso  much  for  others  — but  neither  has  it 
forbidden  them :  and  as  they  were  not  controlled  in  that 
respect  by  the  act,  they  have  followed  the  course  which 
was  probably  most  convenient  for  all  parties. 

8it  Edward  Stigderij  in  reply. 


1834.  y^^  Lord  Chancellor,  on  behalf  of  himself  and  the 

learned  Judges  who  assisted  him,  delivered  the  followinjr 
judgment :  — 

The  question  is,  whether  a  good  title  can  be  made  to 
lot  No.  25.,  part  of  the  Northaxv)  estates,  lately  belong- 
ing to  William  Strode^  Esq.,  with  reference  to  the  power 
of  the  commissioners  under  the  Nort/iaw  Inclosure  Act, 
passed  in  the  forty-third  year  of  George  13.,  and  to  the 
form  of  the  commissioners'  award. 

It  appears  by  the  recitals  of  that  act,  that  Mw  Strode 
was  tl'.e  lord  of  the  manor  of  Norika'-j^^  and  as  sucli 
lord,  was  entitled  to  the  soil  and  royalties  of  and  within 
the  same;  that  as  lny  rector  of  the  parish  he  was  entitled 
to  all  tithes  both  great  and  small,  arising  within  the 
same,  and  that  he  claimed  right  of  common  in  respect 
of  the  said  soil  and  royalties  on  the  said  waste  land  and 
common. 

The 
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The  act  then  proceeds,  after  providing  (ot  the  ftpni       lflM4 
pointment  of  commissioners  and  the  deduction  of  suchi^.   n^T^T!^^ 
part  of  the  waste  as  might  be  necessary  for  higbway^^  <&•< 

roads,  and  drains,  to  direct  the  commissioners  to  «Uol5  ^•^*^ 
and  award  unto  the  said  William  Strode^  as  lord  ,6i% 
the  said  manor,  as  a  compensation  for  the  soil  of  the-, 
waste  land  and  common,  one  full  eighteenth  part,  quanf*^ 
tity  and  quality  considered,  of  all  the  residue  of  tbidaaidi 
waste  land  and  common  over  and  above  and  excluaive^ 
of  the  allotments  thereinafter  to  be  made,  and  as  aa^ 
equivalent  for  his  right  of  common  thereon,  and-aboM- 
a  compensation  for  his  impropriate  tithes,  one  eighihfr 
part  of  the  residue  of  the  said  waste  land  and  commoj;!,;^ 
and  then  to  set  out  and  divide  all  the  residue  of  the 
said  waste  land  and  common  unto  and  amongst  the  said 
William  Strode  and  the  several  other  persons  having  apy 
right  of  common  upon  such  waste  land  and  common,  in 
proportion  to  their  respective  claims. 

■  ^  .* 

Now,  the  commissioners  by  their  award,  dated  the 
29th  of  August  1806,  made  four  distinct  allotments  to 
Mr.  Strode^  in  respect  of  four  distinct  rights  or  claims' 
of  his* 

First,  they  allot  to  him  and  his  heirs  a  piece  of  free^ 
hold  land,  containing  102  acres,  entirely  surrounding 
the  warrener's  house  and  garden,  whicli  they  declare  to 
be  in  compensation  for  all  his  right,  title,  and  interest 
in  the  said  warren.  Secondly,  they  make  an  allotment 
to  hini  of  8 In.  3r.  30 p.  which  they  declare  to  be  a  full 
compensation  for  all  his  right  and  interest  in  and  to4be 
soil  oi  the  common  and  waste  ground  in  the  parii^h  iqf 
Northa'w*  Thirdly,  they  allot  to  him,  as  hy  rector,^  tw 
pieces  of  freehold  land,  containing  together  172  a.  12 {H 
therein  described,  which  they  declare  to  be  a  full  cof9?- 

penaaiiqa 
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1A^»        pensation  to  him  for  all  his  impropriate  tithee  within 
rA^^^Tfig     ^he  parish.     And,  fourthly,  they  divide,   set  out,  and 
v«  allot  to  the  said   William  Strode^  and  the   other  pn>- 

prietors  respectively,  all  the  residue  of  the  lands  and 
grounds  directed  to  be  inclosed,  which  they  declare  to 
be  a  compensation  for  their  several  and  respective  rights 
of  common,  and  other  their  rights  and  interests  thendo; 
and  after  describing  particularly  the  different  allotments 
made  to  the  said  William  Strode^  they  declare  thorn  to 
be  a  full  compensation  to  him  '^  for  all  his  right,  title, 
and  interest  in  and  to  all  the  lands  and  grounds  within 
the  said  parish  of  NoHhaWy  directed  to  be  divided  and 
inclosed." 

No  question  can  arise  in  this  case  as  to  the  allotments 
secondly  and  thirdly  and  lastly  above  made,  for  there 
can  be  no  doubt  that  the  commissioners  had  the  right 
to  give,  and  that  tliey  have  accordingly  given  to  Mr. 
Strode^  allotments  for  his  right  of  soil,  as  lord  of  the 
manor,  for  his  impropriate  tithes,  as  lay  rector,  and  for 
his  rights  of  common  and  other  rights  in  respect  of  his 
lands  within  the  parish. 

But  the  question  i«,  whether  the  commissioners  had 
any  authority  to  make  the  first  allotment  to  htm  for  and 
in  lieu  of  his  right,  title,  and  interest  to  and   in  the 
warren;  and  we  think  that,  upon  the  due  construction  of 
the  act,  the  commissioners  had  no  authority  to  make  such 
allotment,  and,  consequently,  that,  so  far  as  depends  on 
the  power  cf  the  commissioners  under  the  act  of  parlia- 
ment, Mr.  iS^or/^  cannot  make  a  good  title  to  such  allot- 
ment.    The  precise  form  of  the  claims  sent  in  by  Mr. 
Strode  has  not  been  brought  before  the  Court ;  but  look- 
ing to  the  allotment  first  made,  there  can  be  little  doubt 
that  one  of  the  claims  was  for  a  compensation   for  the 
right  of  warren  over  the  waste  laud  and  common  which 

was 
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was  to  be  divided  under  the  act,  or  some  part  thereof'i 
far  the  form  of  the  allotment  is  *^  a  piece  of  freehold 
land  entirely  surrounding  the  warrener's  house  and 
garden/'  which  they  declare  to  be  in  compensation  fot 
^^ali  his  right,  title,  and  interest  in  the  said  warren.l* 
The  award  itself  shews  that  there  had  been  a  house 
upon  the  waste  known  as  the  warrener's  house  and  gar- 
den, and  the  allotment  was  evidently  given  as  a  coni*> 
penaation  for  a  claim  of  warren. 


The  first  point,  therefore,  to  be  ascertained  is,  whe^ 
ther  a  right  of  warren  was  a  right  which  it  was  intended 
the  commissioners  should  have  authority  under  the  act 
to  extinguish. 

The  right  of  warren  in  its  proper  sense  is  a  privilege 
distinct  from  the  land,  a  privilege  which  a  man  claims 
by  grant  or  prescription  to  have  beasts  of  warren  in  his 
lands  or  demesnes,  "  ita  quoad  nuUus  intret  ad  fugan^ 
dum  vel  ad  capiendum  quod  ad  warrenam  pertinet'' 
(2  Rd.  Abf\  812.)  Such  a  right  was,  therefore,  in  the 
common  use  of  that  M'ord,  a  royalty  belonging  to  Mr* 
Strode  either  by  prescription  or  grant,  as  lord  of  the 
manor,  over  the  common  or  part  of  the  common  or 
waste  lands  intended  to  be  inclosed.  It  appears,  in* 
deed,  by  the  recitals  of  the  act,  that  Mr.  Strode  claimed 
some  royalties,  and  the  recital  further  states,  perhaps 
somewhat  inaccurately,  that  he  claimed  right  of  common 
in  respect  of  the  royalties  as  well  as  the  soil. 


Now,  that  the  commissioners  had  no  direct  authority 
to  give  an  allotment  as  a  compensation  ibr  a  royalty, 
appears  by  the  enumeration  already  made  of  the  autho* 
rities  conferred  upon  them  by  the  act,  amongst  which 
there  is  no  mention  of  a  power  to  grant  such  com- 
pensation ;  and  it  appears  still  further  from  the  saving 

clause 
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-^^1^       efeuse'in  tb«  act,  that  it  was  not  the  intention  that  the 

"cSl^^     tdjraliies  should  be  extinguished;  for  by  that  clause  the 

if.  i^ii?niory  and  royalties  are  reserved  to  the  lord,  wkh 

pertiGoIar  provisions  in  respect  of  the  exercise  of  tbe 

Myalty  of  mines. 

But  it  has  been  argued  on  the  part^of  the  sellers, 
that  it  is  not  necessary  to  consider  the  warren  as  a 
royalty,  but  that  it  may  be  well  understood  to  mean,  in 
common  parlance,  a  place  in  which  rabbits  or  other 
animals  of  warren  are  kept.  It  does  not,  however,  ap- 
pear to  us  that  the  difficulty  is  removed  by  such  an  in* 
terpretation.  For  if  the  word  "  warren"  is  used  by  the 
commissioners  in  their  award  as  applied  to  a  portion  of 
the  common  or  waste  land,  in  which  the  lord  of  the 
manor  claimed  and  exercised  the  right  of  having  rabbit 
burrows  on  the  surface,  the  soil  of  such  common  or 
waste  land  being  already  in  the  lord,  it  is  still  necessary 
to  shew  under  what  power  in  the  act  the  commissioners 
extinguished  the  right  of  the  other  commoners  over  this 
part  of  the  common.  For  the  award  cannot  give  a  title 
to  allotments  in  respect  of  rights,  which  are  not  autho- 
rised to  be  extinguished  under  the  powers  conferred  by 
the  act. 

The  decision,  therefore,  of  the  Court  of  Common 
Pleas  in  the  case  oi  Phillips  v,  Maile[a)y  does  not  apply 
to  the  present  case.  In  that  case  no  other  point  was 
decided,  than  that  it  was  unnecessary  for  the  party  who 
claimed  a  right  of  common  which  had  been  allotted  to 
him  by  the  commissioners  under  an  inclosure  act  over 
a  certain  limited  inclosure,  ns  a  compensation  for  a 
right  of  common  over  a  larger  waste,  to  stale  in  his 
pleadings  his  title  to  his  original  right  of  common  ;  for 

as 

(a)  7  Bing.  133. 
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es  such  iitle  had  not  been  disputed  in  the  mode.pr^      .  J^^* 
scribed  by  tlie  act,  it  was  held  that  it  must  be  taken  ^    ^^SSoe 
be  admitted  by  all  who  were  parties  to  the  award«     But         \.p> 
here  the  objection  is  widely  different;  it  lies  upon  thp       i?SW^' 
surface  of  the  award,  the  commissioners  having  a^o- 
dicated  au  allotment  in  respect  of  a  right  for  which  the 
statute  gave  them  no  authority  to  grant  any  <;ompiens- 
alion.     It  appears,  therefore,  that  the  allotment  a^,  ;a 
compensation  for  the  right  of  warren,  is  to  be  considered 
as  if  the  portion  of  waste  land  whereof  it  consists  ba^l 
not  been  allotted  at  all ;  and  if  this  were  the  case,  the 
representatives  of  Mr.  Strode^  in  respect  of  his  right  ^^f 
soil,  would  be  entitled  to  one  eighth  part  only  of  the 
102  acres  comprised  in  that  allotment  in  respect  of  his 
impropriate  tithes,  and  the  proprietors  having  right  of 
common  (including  Mr.  Strode)^  to  all  the  rest. 

It  may  be  said  that  Mr.  Strode^s  right  to  the  soil 
having  existed  before  the  act  of  parliament,  bis  title  to 
the  soil  is  independent  of  the  award,  and  Jtlmt  all  rights 
of  common  over  it  have  been  extinguished  by  the  com- 
pensation received  by  the  commoners  under  the  award. 
But  if  the  commoners  on  their  part  have  received  com- 
pensation for  all  their  rights  of  common  over  the  102 
acres  in  question,  Mr.  Strode  has  also  on  his  part  re- 
ceived compensation  for  all  his  right  of  soil  in  the  same 
portion  of  the  waste.  The  compensation  to  both,  hoiw- 
ever,  has  been  made  out  of  a  fund,  a  portion  of  which 
remains  undisposed  of  by  any  legal  authority. 

It  may  be  difficult,  practically  speaking,  to  point,  out 
any  mode  by  which  Mr.  Slrode^s  representatives  at  this 
time,  after  an  adverse  enjoyment  since  1806^  could  be 
disturbed  in  the  exclusive  possession  of  the  land  com- 
prised in  the  allotment,  but  still,  upon  the  question 
whether  Mr.  Strode  acquired  a  title  to  this  allotmen 

under 
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1954,        under  the  commissioners'  award,  we  think  that  no  such 


Ca«ama/oe 

V, 

Stroob. 


tide  was  acquired. 


Ff6. 21,28.  The  purchaser  having  been  released  from  his  pur- 
The  Court  chase  of  lot  25,  in  consequence  of  this  decision,  a 
motion  deter-    motion  was  now  made  on  his  behalf,  that  he  might  also 

mine  whether  jj^  released  from  his  contract  as  to  lot  30.  The  motion 
leveral  lots,  «» i     •  .r  •        l    /•  i_*  i_ 

forming  part     was  supported  by  aindavits  verifymg  the  tacts  on  which 

andlKJu^ht  at  ^^®  application  was  grounded.  These  facts  are  suflB- 
the  same  sale  ciently  stated  in  the  judgment;  in  which  also  the  autlio- 
Awer  areor    rities  referred  to  on  both  sides  are  all  mentioned  and 

are  not  so  in-    considered, 
timatelj^  con- 
nected in  use 

and  enjoy-  gi^  jg,  Siifrden^  for  the  motion, 

ment,  that  the  ^ 

failure  of  title 

fura^sra  dS^^       T^^r  Solicitor-General  (Mr.  Pepi/s)  and  Mr.  Knight^ 

fence  against     contrd, 
specific  per- 
formance as  to  the  rest.    Such  an  objection  raises  a  question  of  facts,  which  ought 
either  to  be  put  in  issue  upon  the  pleadings,  or  be  the  subject  of  investigation  upon 
a  special  reference  to  the  Master. 


March  4.  The  LoRD   CHANCELLOR  (after  stating  the  eflect  of 

the  previous  proceedings) : 

This  is  an  application  by  Mr.  Drake  to  be  discharged 
from  his  contract  for  the  purchase  of  lot  30,  not  upon 
the  ground  of  any  of  the  various  objections  already  dis- 
cussed and  disposed  of;  but  simply  on  the  ground  that 
inasmuch  as  lot  25  is  gone,  and  lot  30  was  purchased 
subsequently  to  lot  25,  and  has  not,  like  the  latter,  any 
mansion  or  buildings  upon  it,  but  consists  merely  of 
fifty-eight  acres  of  land,  the  one  cannot  be  conveniently 
occupied  and  enjoyed  without  the  other;  the  argument 
being,  that  as  the  purchaser  never  would  have  bought 

lot 
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lot   30  but  for  his  having  bought  and  expected  to 

possess  lot  25,  he  should,  therefore,  also  be  released 
from  his  contract  as  to  lot  30.  The  objections  hitherto 
urged  against  the  title  to  lot  SO  were  primary  objec- 
tions, not  depending  at  all  on  the  having  or  not  having 
lot  25.  A  secondary  and  derivative  objection  is  now 
made  that  the  two  lots  were  connected,  and  that,  the 
contract  for  lot  SO  depending  on  the  contract  for  lot 
25,  both  contracts  must  be  taken  as  one,  and  held  to 
be  now  at  an  end. 


lifs: 


C4tlAWA»fMl 


No  such  objection  to  the  completion  of  the  contract 
was  urged  before  the  Master.  The  only  objections  to 
the  title  to  lot  30  were  either  those  taken  to  it  in 
common  with  lot  25-^  as  that  the  commissioners  under 
the  Inclosure  Act  had  not  duly  qualified,  Stc. ;  or  that 
sixteen  acres,  parcel  of  it,  were  not  well  identified ;  and 
that  the  land  tax  on  those  sixteen  acres  was  not  shewn 
to  be  redeemed.  It  may  be  observed  in  passing,  that 
the  present  objection  might  have  been  taken  prospec- 
tively, and,  as  it  were,  contingently,  for  it  might  have 
been  urged,  first,  that  the  title  was  liable  to  the  fore- 
going primary  objections,  and  independently  of  the  tide 
to  lot  25  being  found  good  or  bad ;  and  next,  that  at 
all  events,  if  no  title  to  lot  25  could  be  made,  lot  30 
was  so  complicated  with  it  as  to  be  untenable  if  lot  25 
was  not  obtained.  For  the  present  purpose,  however,  it 
is  enough  that  this  objection  has  never  been  made  the 
subject  of  regular  investigation ;  it  has  not  been  taken 
by  way  of  answer  to  a  bill  calling  for  a  specific  perform- 
ance (which  the  present  bill  was  not)  so  as  to  be  put  in 
issue,  which  is  one  mode  of  raising  the  question ;  nor 
has  it  been  made  the  ground  of  objection  before  the 
Master  upon  a  reference  of  title.  It  is  only  suggested 
by  arguments  and  observations  arising  upon  affidavits 
in  the  cause,  and  I  am  of  opinion  that  it  cannot  in  this 

form 
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form  be  successfully  used  by  a  purchaser  seeking  to  be 
let  off  from  his  contract. 

Although  this  is  enough  to  dispose  of  the  present 
motion»  yet  the  importance  of  the  question  which  it 
raises,  in  a  country  where  so  many  sales  in  lots,  by 
auction  and  otherwise,  are  continually  taking  place, 
and  the  conflicting  doctrines  which  have  been  some- 
times ventilated  upon  the  subject,  induce  me  to  enter 
a  little  further  into  the  discussion. 


Lord  Kenj/on  is  reported  to  have  held  at  Nisi  PriuSy  that 
where  a  party  purchases  several  distinct  lots  at  a  sale, 
(in  the  case  before  him  it  was  houses),  and  a  title  to  <Hie 
of  the  lots  cannot  be  made,  the  purchaser  is  at  liberty  to 
repudiate  the  whole,  so  that  he  shall  be  loose  as  to  the 
other  lots,  while  the  seller  is  fast;  and  this  upon  the 
supposition  that  the  whole  contract  is  necessarily  entire; 
Chambers  v.  Griffiths,  {a)  That  this  is  not  a  sound 
doctrine  at  law  any  more  than  in  equity,  1  hold  to  be 
very  clear.  Lord  Eldon  is  said  to  have  expressed  a 
similar  opinion  in  Drev:e  v.  Hanson  {h\  but  if  so,  it  has 
escaped  the  reporter.  The  proposition  is,  indeed, 
in  some  measure  sanctioned  by  a  faint  dictum^  for  it  is 
nothing  more,  in  Boyer  v.  Blackwell  (c),  where,  upon  a 
suggestion  at  the  bar  that  as  the  purchaser  had  taken 
contiguous  lots  in  confidence  of  having  both,  he  ought 
to  have  an  option  of  opening  the  biddings  as  to  the 
one,  if  the  other  were  taken  from  him,  the  reporter 
says,  ^^  The  Court  inclined  to  think  this  reasonable,  but 
the  purchaser  chose  to  keep  the  other  lots."  This  clearly 
proves  nothing;  the  case  of  James  v.  Shore  {d)^  before 
Jjord  Ellenborough,  is  distinctly  contrary  to  Chambei^  v. 

Griffiths^ 


{a)  1  Esp.  150. 
{b)  6  Vet.  675. 


(   r)  5  Anst,C56. 
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Griffiths^  which  was  also  plainly  overruled  in  a  lato  c^ 

in  the  King's  Bench,  of  Roots  v.  Lord  Dormer.'{tt)' ^It 

is  to  be  observed  that,  in  neither  of  these  cases,  was     ^     v. 

Chambers  v.  Griffiths  cited;  a  circumstance  strong!^  con-      SwfdbE. 

firming  a  suspicion  suggested  by  the  very  inticcumte 

reference  to  Pode  v.  Shergoldf  that  the  report  of  Cham' 

bers  V.  Griffiths  is  not  to  be  relied  upon. 

1(  Lord  Kenyon*s  reported  opinion,  but  which  he  pro- 
bably never  held,  carried  the  rule  so  much  too  far  in 
favour  of  the  purchaser,  perhaps  an  opinion  ascribed  to 
Lord  EldoTij  and  mentioned  in  Sir  Edward  SugderCs 
Treatise  on  Vendors  and  Purchasers^  and  in  the  note  to 
JRaffejf  v.  Shallcrpss  (i),  carries  the  rule  almost  as  far  the 
other  way  —  that  the  purchasers  of  different  lots  are  not 
to  be  connected  together,  unless  there  has  been  aa 
understanding  that  the  buyer  should  not  take  any  if  he 
could  not  have  all.  Clearly  such  an  understanding  will 
suffice  to  blend  the  whole  into  one  contract;  but  it  seems 
equally  clear  that  the  same  complication  may  be  ef- 
fected, or  rather  evidenced,  without  any  such  under- 
standing; that  is,  without  any  express  agreement  to 
this  effect.  It  is  a  question  of  circumstances;,  the  lots 
may  be  connected  from  their  nature;  it  may  be  shewn 
that  the  purchase  of  the  one  was  made  with  reference  to 
the  other.  A  mere  suggestion  of  the  party^  a  mere 
statement  of  his  inclination,  or  fancy,  will  not  be  suffi- 
cient; nor  may  the  proof  of  any  thing  of  a  private 
nature,  not  known  to  the  vendor,  suffice;  but  where, 
upon  matters  known  to  both  parties,  he  can  ground  his 
proof  that  the  one  transaction  was  dependent  on  the 
other,  he  complicates  the  two,  so  as  to  make  the  con- 
tract one,  ahhough  there  may  have  been  no  express 
statement  that  he  was  to  take  none  if  he  might  not  have 

alU 
(a)  4  5.  4-  Adol.  77.  (b)  4  Mad,  ?27. 
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Steo^ds. 


all.  It  is  further  to  be  observed,  that  Lord  JEidan  de- 
cided contrary  to  the  opinion  referred  to  in  JEa:  parte 
Tilsley.  (a) 

An  examination  of  the  authorities  will  lead  Jto  the 
conclusion  that  this  is  the  sound  principle  — placed  in 
the  mean  between  the  two  extreme  opinions  ascribed  to 
the  learned  Judges,  whose  names  have  been  mentioned, 
and  will  confirm  the  grounds  upon  which  I  have  stated 
it  as  my  opinion,  that  the  derivative  objection  now 
taken  cannot  be  allowed  to  prevail  without  a  more  fiill 
inquiry. 

Upon  the  greater  number  of  the  oases  cited  in  sap- 
port  of  the  motion,   Mr.  Solicitor-General  observed 
that,  as  they  related  to  the  question  of  opening  biddings, 
they  had  no  application.     In   that  observation    I  do 
not  agree.     If  the  decisions  are  founded  upon  similar 
objections  to  the  one  raised  here ;  if  they  shew  that  the 
purchaser  of  a  lot  on  which  the  biddings  are  not  opened 
is  let  off,  because,  having  but  one,  he  needs  not  take  the 
other  on  account  of  certain  circumstances  connecting 
the  two  together,  undoubtedly  those  decisions  are  strictly 
in  point;  for  the  purchaser,  but  for  the  order  releasing 
him,   would  be  bound  to  take  the  lot  on   which    the 
biddings  had  not  been  opened. 

Hoffey  v.  S/iallcross  (b)  is  not  at  all  decisive  of  a  ques- 
tion like  the  present.  The  purchase  there  was  of  two 
sevenths  of  an  estate,  in  one  lot;  and  if  a  title  could 
only  be  made  to  one  seventh,  the  purchaser  had  clearly 
iiot  got  that  which  he  desired  to  have,  viz.  two  sevenths; 
and  no  proof  was  requisite  to  shew  that  the  part  with, 
iand  the  part  without  title  were  complicated  together,  so 


as 


(a)  4  Mad.  227 »Ti. 


{b)  4  Mad,  297. 
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as  to  make  the  purchase  joint  (for  the  parts  were  i|Q- 
divided  parts,  and  were  in  one  lot),  even  more  than  if  a 
tide  could  only  have  been  made  to  half  the  number  of 
acres  in  one  lot.  Accordingly  the  decree,  as  given  by 
Mr.  Belt  (a),  sets  forth  their  lying  in  one  lot  as  the 
ground  of  the  decision.  The  principle  adverted  ta> 
rather  than  laid  down,  in  Price  v.  Price  {b)^  cannot 
certainly  be  assumed  as  furnishing  an  inflexible  ru|ie; 
namely,  that  where  one  lot  has  been  bought  before  an- 
other, and  the  tide  to  the  first  &ils,  the  purchaser  shall 
be  let  off  from  the  second  purchase,  upon  the  groui\d 
that  it  must  be  concluded  he  would  not  have  bought  the 
second  had  he  not  reckoned  on  having  the  first*  This 
circumstance  of  the  one  purchase  by  the  same  party 
being  subsequent  to  the  other,  may  often,  no  doubt,  be 
the  ground  of  a  very  strong  presumption;  but  many 
cases  may  be  figured  in  which  it  would  prove  nothing 
at  all.  The  Court  can  only  have  treated  it  as  a  circuoH 
stance  tending  to  shew  the  connection  of  the  two  con- 
tracts. The  applicaUon,  there,  was  not  on  the  modon 
of  the  purchaser,  but  in  consequence  of  the  Court  being 
moved  to  open  the  biddings. 


1834. 


CASAMJUOa 
SXEODB. 


Poole  V.  Shergold{e)  was  decided  by  Lord  Ktnyon^ 
whose  judgment  is  best  reported  by  Mr.  Cox.  To  two 
lots  no  tide  could  be  made;  the  purchaser  was,  of  course, 
let  off  as  to  those,  and  then  he  insisted  on  being  also 
released  from  his  purchase  of  the  others,  as  to  which 
the  Master  had  only  reported  that  the  case  was  one  for 
compensation.  Lord  Ketiyon^  however,  decreed  him  to 
take  all  but  the  two  to  which  the  dde  was  defective, 
observing,  at  the  same  dme,  that  the  Court  had  gone 
great  lengths  in  compelling  parties  to  proceed  with  their 

purchases. 


(fl)  2Bro.  C.C.  llS.n. 
(6)  1  Sim,  i  Slu,  3S6. 


(c)  2  Brp.  C.C.  118. 
275. 
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purchases,  but  that  he  clearly  thought  a  case  might  be 
made  where  want  of  title  to  a  part  might  be  a  sufficient 
reason  for  putting  an  end  to  the  whole  contract ;  and  be 
mentioned,  in   terms  of  strong  reprobation,   the    case 
before   Sir    Thomas  Smelly   where,   although    no    title 
could  be  made  to  that  part  of  the  estate  which  was  the 
principal  object  in  making  the  agreement,  the  purchaser 
was  forced  to  complete  his  contract  as  to  the  rest.      His 
Lordship  added,  however,  that  in  the  case  before  him 
he  was  bound  to  suppose  there  was  no  such  connection 
or  complication  between  the  lots;  plainly  because,  as 
the  Plaintiff's  counsel  had  argued,  the  report  was  silent 
upon  the  subject. 


In  Knatchbull  v.  Grueber  (a),  where  the  want  of  title 
to  twelve  acres  in  a  purchase  of  700,  was  held  enough 
to  set  the  buyer  free,  those  twelve  acres  were  so  near 
the  mansion  house,  being  opposite  the  park  gate,  that 
they  were  essential  to  the  enjoyment  of  the  estate ;  and 
besides,  as  they  contained  brick  earth,  they  were  not 
unlikely  to  be  built  upon.     The  evidence  in  the  cause, 
it  must  be  observed,  hnd  here  been  taken  expressly  oi 
to  the  point  whether  or  not  the  possession  of  that  piece 
of  land  was  essential  to  the  enjoyment  of  the  rest ;  and 
therefore,  there  was  no  occasion  to  direct  an    inquiry 
before  the  Master.     From  the  report  of  Lord  Eldon^s 
judgment  when  the  case  came  before  him    upon   ap- 
peal {b\  it  is  clear  that,  though  he  affirmed  the  decree 
upon  another  ground,  he  inclined  to  think  the  twelve 
acres  material ;  but  it  is  important  to  remark  that  his 
Lordship  dwells  upon  the  fact  of  this  materiality  having 
been  put  in  issue.  He  says,  indeed,  that  he  ^*  apprehends 
the  Court  is  not  always  bound  to  send  this  point  to  the 

Master, 


(a)  1  Mad.  155, 


(3)  3  Mer,  124. 
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Master,  but  may  decide  for  itself  if  the  evidence  before 
it  is  sufficient  to  enable  it  to  do  so."  In  another  part 
of  the  judgment  he  says,  that  *^  the  nature  of  the  land 
is  not  so  put  in  issue  as  to  enable  the  Court  to  de- 
termine as  to  its  materiality."  No  one  can  read  that 
judgment  and  think  that  Lord  Eldon  would  have  dis- 
posed of  the  question  of  letting  off  a  purchaser  on  ac- 
count of  matters  not  put  in  issue  (and  consequently 
not  investigated)  either  by  the  answer  or  by  the  depo- 
sitions, and  on  which  there  had  been  no  reference  to 
the  Master. 


t?? 


1-8S4. 
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In  Dalbt/  v.  PuUen  {a)  the  question  of  title  arose  in  a 
suit  to  establish  a  will,  and  as  to  one  of  the  points  there 
discussed,  the  letting  off  a  purchaser  of  a  lot,  to  one 
undivided  seventh  of  which  a  title  could  not  be  made, 
it  is  only  a  repetition  of  Boffey  v.  Shallcross.  The  rest 
of  the  cose  shews  strongly  that  the  present  application 
cannot  be  granted  without  further  inquiry.  In  th^ 
case  the  Master  having  upon  a  reference  reported  in 
favour  of  the  title,  and  the  money  being  directed  to  be 
paid  into  Court,  all  necessary  parties  were  ordered 
to  join  in  the  conveyance.  The  title,  however,  was 
complicated,  and  a  considerable  time  elapsed  before 
the  conveyance  could  be  completed,  and  on  the  eve  of 
the  deeds  being  executed,  a  citdm  adverse  to  the  tes- 
tator's tide  was  set  up,  and  on  the  ground  of  this  claim  a 
motion  was  made  to  discharge  the  purchaser.  The  affi- 
davits stated  the  nature  of  the  claim,  and  nothing  cer- 
tainly could  be  more  clear  if  the  facts  were  true;  for 
the  testator's  tide  was  only  as  beir-at-Iaw  of  his  brother, 
five  years  older  than  himself,  and  the  new  claimant  was 
stated  to  be  the  son  of  an  intermediate  brother.     It  was 

further 


(a)  3  Sim,  29. 
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further  sworn  on  the  purchaser's  part,  that  the  Plaintiff 
had  stated  his  having  been  informed  ten  years  ago  bj 
his  solicitor  of  an  heir-at-law  other  than  the  testator 
i)eing  in  existence.  In  answer  to  these  afiBdavits,  the 
Plaintiff's  solicitor  only  swore  that  at  the  time  of  pre- 
paring the  abstracts  he  believed  the  testator  to  be  the 
heir-at-law  of  his  elder  brother,  and  that  he  bad  at  that 
time  never  heard  it  questioned ;  and  he  added  circum- 
stances which  had  conGrmed  him  in  that  beliefl  A  case 
more  clear  than  this,  as  it  stood  upon  the  affidavits,  is 
hardly  to  be  conceived.  In  fact,  the  purchaser's  affi- 
davits were  wholly  uncontradicted,  and  yet  the  Court 
referred  it  back  to  the  Master,  with  a  direction  to  re- 
cave  such  further  evidence  as  the  parties  might  think 
fit  to  adduce^  although,  with  the  exception  that  a  good 
title  had  been  reported  before  the  discovety  of  the 
adverse  claim,  Dalhy  v.  PuUen  was  a  stronger  c^ase  than 
the  present  for  calling  upon  the  Court  to  decide  without 
a  farther  reference.  It  was  a  case  too  into  which  fraud 
entered  tomewhat  largely. 


It  may  therefore  be  concluded,  that  in  determining 
whether  a  purchaser  who  fails  to  obtain  a  good  tide  to 
on^  lot,  shall  be  let  off  from  his  contract  for  another, 
the  whole  circumstances  may  be  examined  in  order  to 
proVe  that  the  two  contracts  are  one,  by  shewing  that 
the  two  parcels  are  complicated  together,  and  that  upon 
t)ie  whole  transaction  the  Court  will  determine  as  a  jury 
Would,  the  question,  did  or  did  not  the  party  purchase 
the  one  with  reference  to  the  other ;  would  he  or  would 
he  not  have  taken  the  one,  had  he  not  reckoned  upon 
also  having  the  other. 


The  objection  may  be  raised  by  being  put  directly  in 
issue,  or  it  may  be  raised  before  the  Master,  according 

to 
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to  the  nature  of  the  suit,  but  it  cannot  be  raised  and  dis-       18S4. 
posed  of  upon  motion.     Nor  is  it  any  exception  to  this    ^     ^  ' 
rule,  that  where  biddings  are  opened  against  the  pur-      _   «. 
chaser  (as  in  Price  v.  Price\  he  may  move  to  be  relieved 
from  his  contract.     In  that  case  the  purchaser  does  not 
take  the  objection  by  way  of  motion,  as  he  seeks  to  do 
here;  but  he  is  called  upon  to  meet  a  motion  against 
him   in  respect  of  one  lot,   which  motion  be  resis^. 
Failing  in  his  resistance,  he  has  no  other  CQurse  left 
but  to  apply  for  his  discharge  from  the  rest  of  his  en- 
gagement. 

Mr.  Drake  cannot,  therefore,  have  his  present  appli* 
cation  granted;  but  he  may  carry  in  his  new  and 
secondary  objection  to  the  Master. 


The  reference  to  the  Master  was  not  prosecuted,  the 
parties  having  come  to  an  arrangement,  by  which  the 
purchaser  was  released  from  his  contract  as  to  lot  SO. 


SB  4 
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1854.  HARDMAN  v.  ELLAMES. 

Feb.  1.  5. 

A  plea,  tbat  rpHE  Plaintiff  by  his  bill  claimed  a  moiety  of  certain 
Plaintiff  a2^*  ^States  in  the  possession  of  the  Defendant  Ellames, 

cruedin  1759,  as  heir  at  law  of  the  testator  John  Hardmariy  under  an 
possession  of    ultimate  remainder  in  the  will  of  the  testator,  expectant 

the  estates  ^jp^jj  ^^^  deaths  of  the  testator's  nephews  Johfi  Hard-- 
bad  been,  ever     ^  .     i  •  i  • 

since,  adverse  man  and  James  Hardman  successively,  without  issue, 

ln?to^thi"''^  to  his  own  right  heirs ;  and  Ellames,  by  the  leave  of 

persons  the  Court,  put  in  two  pleas  to  the  bill. 

through  whom 

be  claimed, 

was  over-  The  case  is  reported  in  5  Sim.  64fO,  where  the  material 

it  did'not         allegations  of  the  bill  are  set  forth, 
state  the  par- 
ticular facts  J    1 
on  which  the        The  Vice-Chancellor  over-ruled  both  pleas,  and  the 

m^n^'uTrely,  I^^ndant  Ellames  appealed  from  his  Honor's  decision, 
as  constituting 

possess^onf  "^^^  ^'  Sugden  and  Mr.  Boothj  in  support  of  the  pleas. 

and,  therefore,        ^.       ^  ,       .        ,        ,       .  .  ,  ,       i      t>i   •     'rr 

the  Plaintiff         The  first  plea  is,  that  the  title  staled  by  the  Plainliff 

kn"*^wh^t  accrued  in  1759,  and  that  there  has  been  possession 
case  he  bad  to  adverse  to  the  Plaintiff  ever  since.  One  objection  taken 
™  A  plea  of      ^y  ^^^  other  side  was,  that  adverse  possession  was  not  a 

adverse  pos-  sufficiently  definite  and  technical  expression ;  but  that 
session  to  a  ..  .^  r^tTi7i.r 

bill  charging     expression  is  recognised  as  a  term  ot  art  by  L.ora  Mans- 

that  the  De-  fi^i^  and  by  Mr.  Justice  Jsion  in  Doe  \.  Prosscr.  (a) 
fendant  basin''     „^,        .        _  y,  nr      r 

bis  custody       "  What  IS  adverse  possession  or  ouster,    says  Mr.  J. 

documents  ^^Yo« 

shewing  the 

Plaintiff's  (a)  Coivp.  217. 

title,  must  be 

accompanied  by  an  answer  denying  that  charge. 

Tf  a  Defendant  in  bis  answer  states  the  effect  of  documents  admitted  to  be  in  his 
possession,  but  for  his  greater  certainty  craves  leave  to  refer  to  the  documents 
themselves  when  produced,  the  Plaintiff  is  entitled  to  move  for  their  production, 
although  the  answer  positively  swears  that  thev  form  part  of  the  Defendant's  title^ 
und  in  no  way  assist  or  make  out  the  title  of  the  Plaintiff. 
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Asion  in  that  case,  *^  if  the  uninterrupted  receipt  of  the 
rents  and  profits  without  account  for  near  forty  years  is 
not?"  So,  in  Peaceable  v.  Read{a\  Lord  Kenyan  ob- 
served, '^  he  had  no  hesitatioh  in  saying  where  the  line 
of  adverse  possession  begins  and  where  it  ends ; "  and 
in  the  late  act  of  3  &  4  fF.  4.  c,  27*  s.  15.,  the  express 
sion  *^  adverse  possession "  is  used  as  a  recognised 
term  of  art  Since  the  second  case  of  CholmondeUy  v. 
Clinton  (i),  it  has  been  the  settled  rule  of  the  Courts 
that  no  relief  in  equity  will  be  afforded  to  a  party, 
where  twenty  years  have  been  suffered  to  elapse  from 
the  time  at  which  the  right  accrued,  without  any  step 
having  been  taken  to  enforce  it.  In  this  case  the 
Plaintiff  claims  the  assistance  of  the  Court  to  enable 
him  to  recover  a  legal  right  which  accrued  upwards 
of  sixty  years  ago,  and  without  even  alleging  any  dis- 
ability or  shewing  any  reason  why  he  has  not  sooner 
attempted  to  establish  his  right  The  Vice-Chancellor, 
however,  was  of  opinion  that  the  plea  was  bad,  because 
it  did  not  state  the  circumstances  of  adverse  possession, 
so  that  the  Plaintiff  might  know  the  exact  nature  of  the 
defence.  Had  that  course  been  taken,  the  Defendant 
would  have  over-ruled  his  plea ;  Thring  v.  Edgar {c)\  and 
this  was,  in  fact,  admitted  by  the  Vice-Chancellor  him- 
self in  his  judgment  A  plea  must  be  a  short  point,  and 
the  Defendant  is,  no  doubt,  bound  to  raise  that  point 
distinctly,  so  that  if  the  plea  be  replied  to,  and  come  to 
a  hearing,  there  may  be  no  doubt  about  the  matter  in 
issue.  Can  there  be  any  doubt  here  about  the  matter 
in  issue  ?  We  say  there  has  been  a  possession  adverse 
to  the  Plaintiff  since  the  year  1759,  and  if  he  goes  to 
issue  upon  that  plea,  and  can  shew  that  he,  or  those 
through  whom  he  claims,  have  been  in  possession  or  in 

the 


18S4. 


Ellamu. 


(a)  1  Eati,56B. 

lb)  I  Turn.  ^  Ruu.  107. 


(c)  2  Sim.  ^  Stu.  274. 
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1894.  the  receipt  of  the  rents  and  profits  since  that  time,  he 
will  be  entitled  at  once  to  a  decree.  A  negative  plea, 
therefore,  is  as  dangerous  to  the  Defendant,  as  it  is  ad- 
vantageous to  the  Plaintiff,  if  the  latter  is  in  a  situation 
to  prove  the  &ct  denied  by  the  plea. 

As  to  the  other  ground  of  the  Vice- Chancellor's  de- 
cision, namely,  that  the  plea  ought  to  have  been  accom- 
panied by  an  answer  to  the  common  charge,  that  the 
Defendant  had  documents  in  his  possession  which  would 
prove  the  tinith  of  the  matters  alleged  in  the  bill,  that  is 
inconsistent  with  the  same  Judge's  decision  in  McGregor 
v.  The  East  India  Company  (a),  where  his  Honor  held 
that  a  plea  of  the  statute  of  limitations  need  not  deny 
the  common  documentary  charge  unaccompanied  by 
any  distinct  allegation  that  the  documents,  if  produced, 
would  shew  that  the  Plaintiff's  case  was  within  the 
statute.  Here  there  is  no  allegation  that  the  production 
of  the  documents  would  shew  that  the  Plaintiff  was  not 
barred  by  lapse  of  time ;  and  the  matters  stated  in  the 
bill,  to  which  alone  it  is  charged  that  the  documents 
relate,  shew  that  the  Plaintiff  15  barred. 

The  rule  as  to  double  pleading  is  diflferent  in  courts 
of  equity  from  that  which  is  followed  in  cases  at  law 
where  double  pleading  is  permitted  by  the  statute  (Z>); 
for  here,  if  either  plea  should  be  of  itself  insufficient, 
we  may  rest  our  defence  upon  both  pleas  taken  to- 
gether :  Gibson  v.  Whitehead,  {c)  If  there  is  sufficient 
upon  the  face  of  the  bill  to  shew  that  the  Plaintifl^ 
or  those  under  whom  he  claims,  have  never  been  in 
possession  or  in  tlie  receipt  of  the  rents  and  profits, 
then  the  second  plea  will  be  a  good  defence,  even  if 
the  first  should  be  insufficient;  and  if  neither  the  first 

nor 

(a)  2  Sim,  459.  {b)  4  &  5  Ann,  c.  16.  (c)  4  Mad,  S41. 
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nor  the  second  plea  shonld  be  of  itself  sufficient,  then        18d4. 
the  two  pleas  may  be  taken  together,  and  will  constitute 
a  good  defence. 

Mr.  Knight  and  Mr.  Jacobs  contra. 

In  Gibson  v.  Whitehead  leave  to  plead  double  was 
given  under  very  special  circumstances,  and  the  applica- 
tion was  not  opposed.  That  was  the  first  case  in  which 
double  pleading  was  allowed  in  this  Court,  and  there  is 
no  foundation  whatever  for  the  proposition  that  two 
pleas  can  be  united  for  the  purpose  of  constituting  a 
good  defence,  each  of  them  being  separately  bad.  In 
fact,  the  very  application  for  leave  to  use  two  pleas 
shews  that  they  cannot  be  so  united.  If  either  of  the 
pleas  can  be  sustained,  the  Plaintiff's  case  is  out  of 
Court;  and  if  they  are  both  bad,  it  necessarily  follows 
that  they  must  both  be  over-ruled.  It  is  an  inflexible 
rule  that  severid  matters  cannot  be  joined  in  one  plea; 
and  if  two  pleas  be  joined,  they  become,  for  the  purpose 
of  applying  this  rule,  one  plea.  The  objection  to  the  plea 
of  adverse  possession,  on  the  ground  that  it  is  not  sup- 
ported by  an  answer  to  the  documentary  charge,  is  fatal. 
Tlie  rule  is,  that  a  defendant  cannot  plead  to  the  whole 
bill,  and  withhold  documents  in  his  possession,  which,  if 
produced,  would  fortify  the  allegations  in  the  bill.  In 
Thring  v.  Edgar  {a\  the  plea  of  "  no  debt,**  was  a  com- 
plete bar  to  the  whole  discovery  as  well  as  to  the  relief, 
and  there  was  no  special  allegation  in  the  bill  seeking  the 
discovery  of  any  circumstances  by  which  the  existence 
of  the  debt  was  to  be  established.  The  defendant,  there- 
fore, over-ruled  his  plea  by  answering  as  to  the  debt. 
In  McGregor  v.  The  East  India  Company  (i),  the  plain- 
tifTs  charge  was,  that  the  defendant  had  in  his  posses- 
sion 

(a)  2  Sim.  ^  Stu,  274.  (fi)  S  Sm.4S2. 
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sion  ptpers  relating  to  the  matters  aforesaid,  and  bj 
which,  if  prodoced,  the  truth  of  the  matters  aforesaid,  or 
of  some  of  them,  would  appear.  Now  the  matters  afore- 
said to  which  the  documents  were  charged  to  relate, 
might  well  be  matters  to  which  the  plea  had  no  refer- 
ence, and  the  production  of  which  was  wholly  imma- 
terial ;  and  this  was,  in  point  of  fact  the  case ;  for  the 
defendant  pleaded  the  statute  of  limitations,  and  there 
was  no  part  of  the  bill  which  alleged  that  the  promise 
was  made  within  six  years.  In  the  present  case  there 
is  a  distinct  allegation  in  the  bill  that  the  Defendant 
EUames  accounted,  after  the  death  of  the  testator's  widow 
in  1815,  with  her  representatives  for  a  moiety  of  the 
rents;  and,  taking  that  to  be  the  fact,  there  is  an  end  to 
the  plea  of  adverse  possession  since  1759.  This,  there- 
fore, was  an  allegation  of  a  material  collateral  fact, 
which,  according  to  the  authorities,  the  Defendant  was 
bound  to  negative  by  answer. 


In  Emerson  v.  Harland  (a),  where  to  a  bill  filed  by 
persons  claiming  title  as  co-heirs  of  A,  ex  parte  matemdy 
and  charging  that  the  defendants  had  frequently  ad- 
mitted, by  correspondence,  the  plaintiffs'  title,  the  de- 
fendants pleaded  that  another  person  was  the  heir  of 
jL  ex  parte  patemoj  that  plea  was  over-ruled  because 
the  defendants  did  not  support  it  by  an  answer  denying 
the  correspondence.  The  second  plea  in  the  present 
case  has  been  twice  over-ruled,  and  the  vice  of  the  first 
plea  is,  that  it  does  not  enable  the  Plaintiff  to  know  the 
nature  of  the  case  which  he  has  to  meet. 


Sir  iS.  Stigden^  in  reply. 

Gibson  V.  Whitehead  supports   the  proposition  that 
two  pleas,  though  each  of  them  may  be  separately  in- 
sufficient, 

(c)  ZSim^  A90, 
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sufficient,  may  be  united  for  the  purpose  of  constituting 
a  good  defence;  for  in  that  case  the  Court  permitted 
the  defendant  to  plead  separately  two  facts,  neither  of 
which  alone  would  have  been  of  the'  slightest  use  as  a 
defence  to  the  bill.  Thring  v.  Edgar  has  always  been 
followed ;  and  McGregor  v.  The  East  India  Company 
was  not  decided,  as  has  been  supposed,  upon  the  narrow 
ground  that  the  defendant  had  used  the  words  '*  some 
of  them"  in  the  general  charge  as  to  documents  —  an 
expression  which  is  almost  always  used  — but  upon  the 
ground  that,  as  there  was  no  distinct  all^ation  of  a 
promise  within  six  years,  it  was  unnecessary  for  the  de- 
fendant,  in  pleading  the  statute  of  limitations,  to  answer 
the  general  allegation  as  to  the  possession  of  documents. 
The  argument  on  the  other  side  is  founded  mainly  upon 
the  supposition,  that  there  cannot  be  a  general  state- 
ment by  way  of  plea  to  a  number  of  particular  alle- 
gations, but  that  a  plea  must  be  so  framed  as  to  point 
out  to  the  plaintiff  the  nature  of  the  defence  which  he 
must  make  against  it.  There  is  no  foundation  for  that 
supposition.  Take  for  instance  a  plea  of  no  heir.  That 
is  a  good  plea,  because  the  defendant  undertakes  to 
shew  that  the  plaintiff  has  no  title  as  heir,  but  he  is  not 
bound  to  state  how  he  will  shew  it.  He  may  establish 
his  plea  in  a  variety  of  ways;  as,  for  example,  by 
shewing  that  the  plaintiff  is  illegitimate,  or  that  he  does 
not  belong  to  the  family,  or  that  he  claims  ex  parte 
matem&j  and  that  there  is  a  paramount  claimant  ex  parte 
patemd ;  and  it  is  evident  that  in  such  a  case  the  plain- 
tiff is  as  little  informed  with  respect  to  the  exact  nature 
of  the  case  by  which  the  plea  is  to  be  established,  as  he 
is  said  to  be  in  the  present  case. 


18S4. 


Habdman 
Ellakss. 


The 
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18S4*.  The  Lord  Chancellor. 

This  is  an  appeal  from  a  decision  of  the  Vice-Chan- 
cellor, over-ruling  the  Defendant's  pleas  to  the  Plaintiff's 

Feb.  3.         bill. 


The  bill  states  that  John  Hardman^  by  his  will,  dated 
the  Ist  of  Nooember  1754,  devised  his  moiety  of  the 
manor  of  AUerlorij  and  other  prembes,  to  his  issue,  with 
remainder  to  his  executors  for  ninety-nine  years,  re- 
mainder Id  his  nephew,  John  Hardman^  for  life,  remain- 
der to  his  bsue  in  tail,  remainder  to  James  Hardman  in 
like  manner,  remainder  to  his  own  right  heirs  for  ever ; 
and  he  appointed  his  wife  Janef  Jane^  the  widow  of  his 
brother  James  Hardman^  and  James  Percivalj  his  exe- 
cutors. The  trusts  of  the  term  were  for  raising  jointures 
for  the  widows  of  the  tenants  for  life  of  the  estate. 


Jane  Hardman,  it  is  then  stated,  and  her  represent- 
atives, entered  into  possession  of  the  testator's  estate  as 
trustees  of  the  term,  and  continued  to  receive  the  rents 
until  1815,  holding  the  same,  as  they  admitted,  for  the 
persons  entitled  thereto  under  the  will,  and  there  would 
then  be,  after  the  trusts  performed  and  failure  of  issue, 
a  resulting  trust  for  the  heir  at  law. 

The  two  nephews  of  the  testator  died  intestate  and 
without  issue,  and  the  Plaintiff  thereby  became  the  heir- 
at-law  of  the  testator,  as  he  alleges.  The  Defendant 
Ellames  had  purchased  the  moiety  of  AUerton  which 
did  not  belong  to  Mr.  Hardman,  and  he  afterwards,  in 
1815,  obtained  from  the  representatives  of  Mrs.  Hard- 
man the  possession  of  the  other. 

The  bill  prays  for  the  possession  of  the  said  moiety  of 
AUerton,  and  the  recovery  of  the  rents.     To  this  the 

Defendant 
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Defendant  EUames  pleaded  two  pleas:  first,  That  die 
title  of  the  Plaintiff,  or  of  the  party  through  whom 
he  claims  the  moiety  of  the  estate  in  question,  accrued 
on  the  death  of  John  Hardmatiy  the  nephew,  which  is 
averred  to  have  been  in  1759,  and  **  that  the  pos- 
s^ession  of  the  said  moiety,  and  the  recdipt  of  the  rents 
and  profits  thereof,  have  been  adverse  to  him,  the 
Plaintiff,  and  the  persons  through  whom  be  claims, 
ever  since  the  death  of  the  said  John  Hardmanj  the 
nephew;"  and,  secondly.  That  the  personal  represent- 
atives of  Jane  Hardman^  tiie  widow,  did  not,  nor  did 
any  of  them,  enter  into  the  possession  or  receipt  of 
the  rents  and  profits  of  the  said  moiety  of  the  estates 
comprised  in  the  term  of  ninety-nine  years,  or  any  part 
thereof*  Both  these  pleas  have  been  over-ruled  by  the 
Vice-Chancellor,  and  I  am  of  opinion  that  tbey  were 
rightly  over-ruled. 


18S4. 


First,  The  mere  general  plea  of  ^^  adverse  possession,^ 
and  still  more  a  plea,  not  only  in  .those  terms,  but 
framed  with  the  extreme  generality  of  this  plea,  is  with- 
out any  warrant,  either  from  precedents  or  from  the 
rules  of  good  pleading.  The  term  **  adverse  posses-, 
sion,"  though  of  a  known  signification,  is  not  used  in 
pleading,  and  very  rarely,  I  think  only  once  or  twice 
very  recently,  in  the  language  of  the  statutes,  (a)  It  is 
a  relative  phrase,  and  it  means  such  possession  as  is 
inconsistent  with  another's  right,  but  it  may  consist 
in  various  things,  and  nothing  can  be  more  vague 
than  an  averment  in  bar  of  a  right  claimed  by  A, 
that  the  thing  over  which  it  is  claimed  has  been  in  a 
possession  adverse  to  that  right,  without  setting  forth 
by  whom,  or  how,  and  in  what  manner  such  alleged 
possession  has  been  adverse.  This  plea  gives  no  in- 
formation 

(fl)  544  >r. 4.  c.  27.  *.  15. 
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Hardman 
Ellames. 


formation  to  the  party  claiming,  no  notice  of  the  de^ 
fence  he  is  to  meet,  and  against  which  he  is  to  prepare 
himself;  for  it  may  consist  in  various  things,  none  of 
which  are  specified,  and  he  is  left  to  mere  conjecture. 


It  was  at  one  time  doubted  by  Lord  Thurlow  whether 
a  negative  plea  was  good ;  at  least  he  held  in  Newman 
V,  Wallis  (a)  that  a  plea  of  *'  no  heir,"  was  bad  without 
averring  who  was  the  heir,  but  afterwards  in  Hall  v. 
Noyes{J)\  he  altered  this  opinion  on  the  ground  that 
the  defendant  might  not  be  able  to  shew  who  was  the 
heir,  though  he  might  prove  that  the  pliuntiff  was  not. 
But  in  that  case  the  plea  leaves  the  plaintiff  in  no  un- 
certainty as  to  the  point  of  defence,  and  raises  an  issue 
the  affirmative  of  which  is  easily  perceived,  and  at  once 
refutes  the  negative  issue  of  the  plea.  Upon  such  a 
plea  as  we  have  here,  the  Plaintiff  could  not  go  to* 
proof  with  any  precise  knowledge  of  what  he  had  to 
meet,  and  might  never  discover  it  till  he  saw  the  De- 
fendant's evidence.  It  is  not  very  easy  to  put  a  case  of. 
such  a  plea  as  this  at  law,  because  in  ejectment  as  the 
plaintiff  must  recover  on  the  strength  of  his  own  title, 
and  the  statute  of  limitations  is  a  bar  to  the  right,  and 
not  merely  to  the  remedy,  it  is  not  specially  pleaded. 
But  suppose  it  were,  I  cannot  doubt  that  it  would  be 
bad  to  plead  merely  that  there  had  been  continually^ 
for  more  than  twenty  years  before  the  demise  in'  the 
declaration,  a  possession  adverse  to  tiie  title  of  the 
lessor  of  the  plaintiff;  the  analogies  of  all  the  cases  in 
courts  of  equity  are  on  these  principles  against  such  a 
plea.  In  Carleton  v.  Leighton  {c\  the  defendant  pleaded 
a  commission  of  bankruptcy  duly  issued,  under  which  the 
plaintiff  was  duly  found  and  declared  a  bankrupt,  and 
thereupon  his  estate  and  effects  were  duly  assigned  and 

transferred ; 

(«)  2  Bro.  C,  a  143,  (d)  3  Bro.  C.  C.  483.  (c)  3  Mer.  667. 
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tfansferred ;  yet  this  was  held  a  bad  plea  of  bankrupliqri     ^  lSi4. 

because  it  did  not  state  socoeasivdy  and  dbtinctly  iht 

material  facts»  but  was  in  general  language.    Nor  weie 

the  avennents  of  the  commission  being  duly  issued^ 

and  bankruptcy  duly  found  and  declared,  held  anfficieist 

to  exclude  the  poasiibility  of  the  plaintiff  not  hdxkg  in 

fact  abankrupt. 

In  JmMi  y.  Dteois  (a)»  the  hill  was  for  an  aeooimit  of 
stones  taken  &om  the  plaintiff's  quarry,  upon  ptronnse 
by  the  defendant  to  keep  an  accovat  of  them  and  to  pay 
aecordingjiy ;  and  it  idleged  repealed  assurances  of  die 
defendant  affirming  that  such  accoont  was  kept.  Tte 
plea  was  held  bad  for  not  denying  the  fiict  of  suck 
account  being  kept»  though  it  denied  that  Miy  promise 
was  made  to  pay  or  to  keep  an  acooant,  or  any  thing  to 
that  effect;  and  it  was  held  bad  on  the  ground  that 
the  keeping  an  account  would  have  been  evidence  ta 
go  to  a  jury  of  a  promise  or  agreement,  such  as  that 
stated  in  the  bill ;  yet  it  is  to  be  observed,  that  the  fact 
of  the  promise  or  agreement  is  denied  by  the  plea,  aad 
that  the  keeping  the  account  is  not  alleged  in  the  bill  at 
all,  but  only  a  statement  made  by  the  defendant,  which 
might  have  been  untrue.  And  then,  though  on  another 
ground,  that  of  fraud,  the  plaintiff  might  have  prevailed^ 
yet  to  the  issue  of  agreement  or  not,  that  was  not  m»« 
terial.  Again,  in  Eoant  v.  Harris  {h)^  the  Court  held  a 
plea  of  the  statute  of  Frauds  to  be  bad,  denying  ex« 
plicitly  any  agreement  in  writing  by  defendant  or  any  one 
authorised  by  him,  or  any  memorandum  or  note  in  writ- 
ing, because  it  did  not  also  deny  circumstances  alleged 
in  the  bill  as  evidence  of  such  an  agreement.  In  Bwr^ 
dm^v.  Bwbutge{c).  in  the  Exchequer^  a  plea  to  a  biUr 
fop  tithes  was  held  good,  which  set  focth  that  th^  bad 

belonged 

(a)  i«  Vf».  a^k         (^}  9  F.  «  27.  aei.         (e)  4^GwiH.  U24. 
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belonged  to  a  dissolved  monastery,  and  had  been  granted 
by  divers  mesne  conveyances  from  31  Hetpy  8.,  when 
they  were  vested  in  the  Crown,  downwards  till  they  be- 
c&me  vested  in  the  plaintiff,  the  objection  being  that 
the  conveyances  should  have  been  set  out;  but  this 
would  not  have  been  necessary  in  pleading  at  law,  and 
the  plea  was  abundantly  certain,  and  the  defence  which 
it  disclosed  sufficiently  plain  and  precise.  When  it  is 
sometimes  said  that  the  rules  of  pleading  in  this  Court 
are  less  strict  than  at  law,  and  that  the  pleadings  here 
may  be  more  loose,  perhaps  such  decisions  as  these 
may  serve  to  shew  that,  regard  being  had  to  the  nature 
of  proceedings  in  equity  and  their  great  and  leading 
objects,  among  others  that  of  securing  discovery  to  the 
plaintiff,  and  preventing  the  defendant  from  evading 
the  right  to  wring  his  conscience,  the  strictness  of  our 
rules  is  to  the  full  as  great  on  this  side  of  the  hall  as 
on  the  other. 


In  the  present  case  the  bill  alleges  among  other 
things  the  possession  of  Jane  Hardman  and  her  re- 
presentatives as  trustees,  from  the  death  of  J.  Hard- 
man senior  down  to  1815 ;  and  the  possession  of  Jane 
Hardman* s  representatives  is  denied  by  the  second  plea. 
But  Eilames  is  averred  in  the  bill  to  have  accounted  for 
the  rents  and  profits  to  her  representatives ;  and  tiiat, 
according  to  the  purport  of  the  authorities  I  have  cited, 
ought  to  have  been  denied,  which  it  is  not. 


The  denial  of  this  allegation  that  Ellames  accounted 
to  Jane  Hardman*s  representatives  is  the  more  material, 
because  that  allegation  goes  to  negative  the  first  plea 
of  adverse  possession;  for  either  the  trusts  on  which 
Jane  Hardman  and  her  representatives  were  in  pos* 
session  (and  Jane*s  possession  at  least  is  not  denied  at 
all)  were  not  fully  performed  when  Ellames  accounted 

to 
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to  them  for  the  rents  and  profits,  or  they  were.  If 
they  were  not,  the  adverse  possession  coiild  not  have 
begun ;  and  if  they  were,  then  Jane  and  her  repre- 
sentatives were  trustees  for  whoever  was  entitled  to  the 
estate,  and  consequently  for  the  PlaintiflT,  if  the  title  was 
in  him.  According  to  all  the  authorities,  th^n,  this 
allegation  ought  to  have  been  met*  Further,  the  denial 
of  the  representatives  being  in  possession  is  quite  con- 
sistent with  the  claim  made  in  the  bill  to  the  rents  and 
profits  received  by  the  two  Jane  Hardmans,  and  not 
applied  by  them.  There  is  no  averment  in  the  plea 
that  all  those  rents  and  profits  were  applied  to  the 
purposes  of  the  trust ;  and,  therefore,  the  second  plea 
only  goes  to  restrict  the  amount  of  the  ckim,  and  not 
to  cut  it  altogether  down. 


Ellamcs. 


Then  neither  of  the  pleas  meets  the  statement  touch- 
ing the  documents  and  writings  charged  to  be  in  the 
possession  of  the  Defendants,  and  also  charged  as 
proving,  not  only  generally  the  several  matters  in  the 
bill,  but  more  particularly  as  shewing  that  the  two 
Jane  Hardmans  obtained  possession  of  the  estate  under 
the  term  upon  the  trusts  of  that  term.  It  was  said  that,' 
upon  the  authority  of  McGregor  v.  The  East  India  Com" 
pany{a\  it  was  unnecessary  to  deny  this  allegation  as  to 
writings,  and  that  his  Honor  was  of  an  opinion  in  that 
case  diflerent  from  his  ruling  in  this.  It  appears,  how- 
ever, not  only  that  the  two  cases  are  reconcilable,  but 
that  McGregor  v.  The  East  India  Company  materially 
supports  the  present  decision ;  for  his  Honor  there  held 
that  a  plea  of  the  Statute  of  Limitations  needs  not  deny 
the  possession  of  documents,  when  that  possession 
would  be  immaterial  from  there  being  no  allegation 
that  these  documents    would   shew   any   thing   which' 

negatived 

(a)  8  Sim.  458. 
SC  2 
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negatived  the  matter  of  the  plea^  that  is,  a  promise 
within  six  years ;  and  upon  looking  to  the  bill,  we  find 
it  only  alleged  in  the  usual  way,  when  a  mere  general 
charge  is  made  as  to  such  writings,  that  ''from  the 
documents  the  several  matters  aforesaid,  or  some  of 
them,  would  appear."  But  here  the  averment  is  s{>ecific, 
that  something  would  appear  inconsistent  with  at  least 
one  of  the  pleas  —  that  of  adverse  possession  since  the 
nephew's  death  in  1759;  for  Jane  Hardman  the  widow 
ooly  died  in  17959  according  to  the  statement  of  the 
bill*  Consequently,  on  the  authority  of  McGregor  v.  The 
JEasi  India  Company^  as  well  as  of  James  v.  Sadgraoe  (a) 
and  other  cases,  it  ought  clearly  to  have  been  denied 
that  there  were  such  writings  in  the  possession  of  the 
Defendant 


The  cases  of  Sanders  v.  King[b\  and  Thring  v. 
Edgar  {c\  decided  by  the  Master  of  the  UoUs  upon 
similar  principles,  do  not  appear  to  me  in  the  least 
inconsistent  with  the  present  determination.  In  the 
former,  it  was  held  that  when,  besides  setting  forth  liis 
title,  the  plaintiff  alleges  circumstances  as  evidence  of 
that  title,  a  plea  negativing  the  title  does  not  protect  the 
party  from  answering  as  to  those  circumstances,  bein|^ 
nearly  the  doctrine  laid  down  in  two  of  the  cases  which 
I  have  cited  before;  and  in  Thring  v.  Edgar  it  was  held 
that  when  the  defendant,  in  the  answer  accompanying  a 
negative  plea,  goes,  beyond  denying  the  facts  specially 
charged  as  evidence  of  the  plaintiff's  title,  he  over-rules 
his  plea.  But  it  is  not  at  all  inconsistent  with  this,  to 
hold  that  where  facts  have  been  charged  inconsistent  with 
the  plea  itself,  negativing  that  negative  plea  by  antici* 
pation  as  it  were,  and  thus  supporting  the  plaintiff's 
tide^  the  traversing  those  averments,  and  thereby  sup* 

porting 

(a)  1  S.  4*  Stu.  4.  (6)  6  Mad.  61.  (c)  2  5.  4-  Slu.  974. 
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porting  the  plea,  is  safe,  and  does  not  ov6f-ru1e  the        1?34» 
plea.     This  would  be  sufficient  to  shew  that  Tkring  v.      Vp.u  ^' 
Edgar  is  consistent  with  the  present  decision ;  but  th6  o, 

other  cases  which  I  have  referred  to  shew  not  only      E^^>««» 
that  so  answering  does  not  over-rule  the  plea,   but 
that  without  such  denials  the  plea  itself  is  bad.     In- 
deed, strictly  speaking,  the  one  proposition  is  involved 
in  the  other. 


The  pleas  having  been  over-niled,  the  Defendant       Rolls. 
EUames  put  in  his  answer.     The  answer  commenced  by     ^  *^  7^  ' 
setting  out  the  Defendant's  owti  title :  for  that  purpose  it        Lords 
Stated  four  several  fines  sur  conusance  de  droit  come  ceo^  &c.         1335^ 
levied  of  the  estates  in  question  in  the  cause;  and  it  also    MayQ^s-o. 
stated  the  effect  of  the  several  deeds  declaring  the  uses  fg^j  *,t  j^  ^jg 
of  the  fines.     The  statement  concluded  in  the^e  words,  antwer  ttatet 
**aB  by  the  said  several  fines,  and  the  proclamations  documents^ 
made  thereon  respectively  now  remaining  of  record  in  admitted  to 
the  said  Court,  and  by  the  said  several  deeds  herein^  session,  but 
before  mentioned,  to  which,  for  greater  certainty,  the  for  hji  greater 
Defendant  craves  leave  to  refer  when  produced,  will  craves  leave 

themselves 
These  deeds  were,  with  a  number  of  others,  enu-  J,^^[he 
merated  in  the  third  schedule  to  the  answer,  which  ad-  Plaintiff  is 
mitted  that  all  the  deeds  and  documents  mentioned  in  ^n  order  for 

the  schedule  were  in  the  Defendant's  possession.  their  pro- 

'^  ducUon,  al- 

though the 

In  a  subsequent  and  distinct  part  of  the  answer  di-  2"3y*stai«' 
rected  to  the  case  set  up  by  the  bill,  the  Defendant  denied  that  they 
that  the  said  fines,  or  any  of  them,  were  or  was  declared  |JI2"l^3fend- 
to  enure  to  any  uses  under  which  the  Plaintiff,  as  heir-at-  ant's  title, 
law  of  the  testator,  supposing  him  to  be  such  heir-at-law,  ^^^^  ^^  ,qq|^q 
was  entitled  to  a  moiety  of  the  estates,  or  any  other  part  ®}f',J  p?^® 

3  C  3  thereof;  tiffi 
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thereof;  and  he  further  d^iied  that  the  said  docomeBU 
and  writings,  or  any  of  them,  or  anv  docameots  whidi 
were  then  or  had  been  in  his  possession  or  power,  or 
which  he  had  then  or  ever  had  access  to,  did  cootain 
recitals  or  references  shewing  the  truth  of  the  several 
matters  in  the  bill  mentioned,  or  any  of  them,  sstre  in 
so  far  as  the  same  were  thereinbefore  admitted  to  be 
true,  or  particularly  shewing  the  truth  of  the  several 
matters  in  the  said  bill  stated  as  to  the  said  PlaiotiflTs 
pedigree,  or  any  of  them ;  and  he  further  said,  that  the 
said  documents  related  to  and  made  out  his  the  De» 
fiendanl's  title  to  the  esutes  and  premises  so  purchased 
by  him  as  aforesaid,  and  did  not,  according  to  the  best 
of  the  information  and  belief  of  the  Defendant,  shew  or 
tend  to  shew  any  title  in  the  said  Plaintiff  thereto^  or  to 
any  part  thereof. 


A  motion  was  now  made  that  the  Defendant  EUamta 
might  produce  and  leave  with  his  clerk  in  Court,  for  the 
Plaintiff's  inspection,  the  several  deeds  before  men- 
tioned, declaring  the  uses  of  the  aforesaid  fines 
spectively. 


Mr.  Panberton  and  Mr.  JiezooA,  for  the  motion,  relied 
upon  the  passage  in  the  answer  referring  for  the  I>e- 
fondant's  greater  certainty  to  the  said  several  deeds 
when  produced.  That  reference  had  the  effect  of 
making  the  instruments  in  question  substantially  a  part 
of  the  answer  by  incorporating  them  vrith  it,  and  the 
Plaintiff  was  of  course  entided  to  see  the  whole  of  the 
answer;  Evans  v.  Bichard[a\  Jttyns  v.  Wrigki  {jb\ 
Monk  V.  Sibbald.  {c)  The  mere  denial  by  the  Defendant 
of  the  Plaintiff's  tide  could  be  no  ground  for  refosini; 

the 
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the  production:  Evans  v.  Richard^  Unsworth  v.  Jfood" 
cock,  (a) 

Mr.   Bickersteth^    Mr.  KindersUyy  and .  Mr.  Booihf 
contrdy  contended  that  as  the  Plaintiff  claimed  by  a  pa- 
ramount title  as  the  right  heir  of  the  testator,  while  the 
DeFendant,  on  the  contrary,  alleged  that  two  other  p^v^- 
sons  were  the  heirs,  and  claimed  under  them;  and  as 
the  deeds  in  question  were  expressly  sworn  to  constitute 
the  Defendant's  title,  and  in  no  way  tended  to  make  out 
or  support  the  title  of  the  Plaintiff,  no  ground  was  laid 
on  which  an  order  for  production  could  be  justified; 
Ijady  Shajlesbury  v.  Arrc/wsmilh  (i),  Bolton  v.  Corporation 
of  Liverpool,  [c)   In  the  latter  of  these  cases,  as  appeared 
from  the  report,  the  very  reference  to  the  documents 
when  produced,  upon  which  reliance  was  now  placed 
in  support  of  the  present  application,  was  to  be  found 
in  the  Defendant's  answer;  but,  although  the  motion 
had  been  most  strenuously  argued,  it  never  occurred  to 
any  of  the  counsel  employed  in  the  cause  that  a  re* 
ference  of  that  description  (which   was  a  mere  form 
thrown   in   as   of  course   by   every  draftsman),   could 
furnish  even  a  plausible  argument  for  claiming  a  pro- 
duction. 


The  Master  of  the  Rolls  *  made  an  order  granting 
the  application,  on  the  ground  that  the  Defendf^t^ 
having  by  the  words  of  reference  incorporated  the 
deeds  in  question  with  his  answer  so  as  to  form  a  sub- 
stantial part  of  it,  the  Plaintiff  was  entitled  to  see  every 
part  of  that  answer. 


An 


(a)  3  Mad.  452. 

(b)  4  Vet.  66. 


(c)  3  Sim.  467 ;  add  1  Myhie 
4*  Keen,  88. 


•  Sir  C.  Pepyt. 
3  C  4 
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of  the  Grw  Seal,  Jgaimt  tke 


^^*'^         MK,KiMdiwJi^  Mr.  ffipnm^mmd  Mr. 


The  gtoenl  mle  is  indHpofaUe^  due  a 
BO  right  to  require  the  prodoctiao  of  mot 
Mftnittrd  to  be  in  the  ddeadam's  hands, 
aflbrd  tfiacoieij  of  anj  thing  bat  that  vhich 
ID  nwlrng  oot  his  ovn  title.  To  j^sdh  an 
prodoctioii,  the  Plaintiff  must  sbev,  if  not  an 
at  all  events  a  ooramoo  interest  in  the 
aoog^  to  be  prodooed.  Hus  rule,  originaDj 
^Kio  deunn'rer,  has  been  since  acted  npoo 
▼arieCy  of  drenmstaooea,  and  in  every  stip  of 
iogs^  and  has  nov  become  imperatire  and 
Hy  T.  Ktlrxict{a)9  Glegg  t.  L^  (6),  ffSmm  t.  FanUr  lc\^ 
Im^  Shufialmry  t.  Jmnamiik  (d)^  Bmiem  ▼.  Don  {e\ 
BmrUmw.  SedlU{g\  Sampaom  t. SxetUmhm  [k)^  Firism 
T.  Ijffwt(P,9  TcmHmum  t.  Idpur'J^  TjfUr  t.  Z^'utj^w  J^^ 
BaBom  t.  Corporaticm  of  Livnjiool, -m]  Nov,  ahboo^ 
the  docimients  of  which  productioo  is  here  soi^ghc  are 
admitted  to  be  in  the  Defendant's  possession,  the  D^ 
fcndbnt  has  taken  upon  himsdf  positivelT  to  swear  ^aiid 
Ui  oalh  lor  this  purpose  must  be  coodasre}  thac  they 
qonstitute  fair  own  tide,  and  in  no  way  tend  to 
mdce  out  the  title  of  the 


(«)  S  FtM.  JOB.  ^9. 

(I>  4  HlfldL  193. 
(r)  1  Tmag/t^no, 
frf)  4rey.66. 


{k)  3  Mmd.  16. 

(f)  IMmLTJSlIS 

(i)  S5BM.4S9. 

r/}  i  JOLif  Jb.lQ 

(m}  3  5tB.  4C7.  am 

4*  JbB,8S. 
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It  id  iM|)098ible,  tbarefore,  to  tniitfftmiii  the  dtd^ 
imder  apfieal)  unlen  it  is  to  be  held  micdfAing  to  the 
arguiMnt  of  the  other  ttde,  htid  upoB  #hich  the  CoMrit 
beloir  seems  to  have  pfoeeeded,  that  the  ptt^sttgt  in  the 
answer  following  the  geoeral  stateinaflt  of  the  eflec^  of 
the  deedS)  and  referring  fat  the  DMbndtotfs  gMifer 
certainty  to  the  instrumeMs  fSfemselVes  wbeVi  p^VDdMed, 
of  itself  entitles  the  Plaintiff  to  their  production,  iiKk^ 
pendently  altogether  of  the  question  how  far  he  may 
have  any  interest  in  thett,  Md  eren  iMiou^  they  teay 
be  the  tpery  tMe  deeds  on  which  the  defence  is  te^t^h 
Such  a  proposition  is  equally  efspoited  to  prAMeiple»  Mid 
imsapported  by  authority.  The  words  of  reibrftliee 
occuT)  not  in  that  part  of  the  answer  which  is  addteMdl 
to  the  intenogntories  (banded  upon  the  ^!^  nMUie  bf 
the  PlAintiff's  bill,  bat  in  a  sub^^pienv  and  UttMf 
distince  part,  where  the  Deflsndant  is  Miing  ont  Mi 
own  tide,  and  stating  these  documents  as  foiMftfifg  M 
integral  parrt  of  it  They  are,  nioreover,  fikt  ttiert 
common  form  thrown  in  by  the  drlrftsn^n  a&  df  coiMe 
whenever  there  is  occasion  to  specify  or  feU^  to  itt^tNi^ 
ments  upon  which  the  party  ineans  to  tdfj  at  the 
hearing ;  and  they  are  obvfoasiy  inserted ^  not  for  tbn 
purpose  of  informing  the  Plaintiff  that  he  mlify  caH  fo^ 
a  production  to  which  he  woald  not  be  entitled  otheiv 
wise,  but  solely  for  the  protection  of  the  Defendant 
himself,  to  guard  him  against  being  prejudiced,  should 
it  afterwards  appear  that  he  has  through  ignotMce  or 
inadvertence  stated  the  effect  of  the  docnments  itfH 
correctly.  That  such  is  their  sole  object  and  eHecC 
was  expressly  stated  by  Lord  LynMurst  in  the  v^ry 
recent  case  of  Sparke  v.  Mantrtou  (a)  in  the  Exchequer ; 
a  case  from  whteh  it  is  clearly  to  be  coltected*  tlmt  the 
mere  circumstance  of  a  defendant  incorporating  a  deed 

in 

(o)  1  YouHge  4>  CoUtfcr^  109. 
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in  his  answ;er,  either  by  referring  to  it  as  specified;  in  a 
schedule  annexed,  or  by  referring  to  it  for  grealer 
certainty  when  produced  (and  the  answer  there  as  here 
contained  both  species  of  reference),  is  .no  ground  ibr 
compelling  its  production,  if  in  other  respects  such  com- 
pulsion would  be  inequitable.  Sparke  v.  Mantriou  ia^ 
therefore,  an  express  authority  against  the  present 
.order. 


The  cases  upon  which  the  order  is  attempted  to  be 
jsupported  do  not,  when  closely  examined,  bear  out  the 
proposition  they  are  cited  to  establish.  .  In  Atkyus  t. 
Wright  the  language  ascribed  to  Lord  Eldan  appean 
somewhat  equivocal;  but  the  judgment  shews  plainly 
that  his  Lordship  never  conceived  that  the  statement  of 
the  deeds  and  an  admission  that  they  were  in  the  De* 
fendant's  possession,  coupled  with  a  reference  to  them  io 
the  common  form  for  greater  certainty  when  producedi 
constituted  of  themselves  an  absolute  ground  for  order- 
ing their  production ;  for  though  all  these  circumstances 
concurred  in  that  case,  his  Lordship  refused  the  appli- 
cation. So  in  The  Princess  of  Wales  v.  The  Earl  nf  Liver" 
pool  (a),  Lord  Eldon,  after  observing  upon  Lord  Talbofs 
decision  in  Bettison  v.  Farringdon^  where  the  produaioo 
of  a  deed  was  ordered  simply  on  the  ground  that  it  was 
referred  to  in  the  answer,  says  that  the  *^  later  decisions 
seem  to  have  established  that  it  is  not  the  mere  refer- 
ence that  makes  the  documents  part  of  the  answer  for 
the  purpose  of  production."  (b)  And  this  may  be  con- 
sidered as  Lord  Eldon's  deliberate  statement,  of  what 
was  the  practice  in  his  time. 


In  Bolton  v.  The  Corporation  of  Liverpool^  where  the 
documents  were  referred  to  when  produced  nearly  in  the 

same 

{a)  1  SwaM,  114.  {h)  p.  121. 
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^atne  terms  as  are  used  here,  and  they  were  also  stated        1885. 
in  a  schedule  to  be  taken  as  part  of. the  answer,  every     „    "  "^J 
argument  which  ingenuity  could  suggest  was  resorted  to  v. 

for  the  purpose  of  obtaining  the  desired  production ;  but  '^^^•^•^'^■* 
it  never  occurred  to  the  PlaintiflTs  counsel  (of  whom  the 
present  Master  of  the  Rolls  was  the  leader)  that  aiiy 
plausible  reason  in  favour  of  the  motion  could  be 
founded  on  the  language  of  the  reference*  If  the  rule 
now  contended  for  be  established,  that  a  reference  of  this 
description  to  deeds  in  a  defendant's  custody  of  itself 
gives  the  plaintiff  an  absolute  right  to  inspect  them, 
there  is  no  case  whatever  in  which  production  may  not 
be  obtained ;  for  a  plaintiff  has  only  to  amend  his  bill  by 
inserting  a  charge  that  the  defendant  has  deeds  in  his 
custody  forming  part  of  his  title,  and  on  which  he  means 
to  rely  as  part  of  his  case  at  the  hearing,  and  the  admis- 
sion in  the  answer  extorted  by  the  corresponding  inter- 
rogatory will  be  a  ground  for  enforcing  the  production. 
The  monstrous  consequences  of  such  a  practice  are  suf- 
ficiently apparent 

Mr.  Jacob  and  Mr.  G.  Richards^  conirh. 

There  are  three  cases  in  which  the  Court  orders  a 
defendant  to  produce  for  the  plaintiff's  inspection  do- 
cuments admitted  by  the  answer  to  be  in  his  possession ; 
^rst,  where  the  bill  charges  and  the  answer  admits  that 
the  Plaintiff  either  solely  or  jointly  has  an  interest  in  the 
documents;  secondly,  with  a  view  to  discovery,  where 
they  are  or  may  be  material  to  support  the  case  made 
by  the  bill ;  and  thirdly,  where,  as  in  the  present  case, 
they  are  by  a  special  reference  incorporated  with  the 
answer  so  as  to  form  substantially  a  part  of  it.  A  re- 
ference of  this  kind  at  once  puts  an  end  to  any  question 
whether  the  documents  sought  do  or  do  not  constitute 
the  defendant's  title;  for  by  taking  upon  himself  to 

state 
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Stftte  the  effef6t  of  tbetti  in  hh  Answer,  and  referring  tb 
Okttik  tor  gttattt  cerUihty  wlith  produced,  the  defiibd- 
Unt  tkptessly  waivds  any  objection  to  their  produdkm 
fMinded  li^n  that  circoinstance ;  he  does  what  amounts 
to  exactly  the  same  thing  as  if  be  had  set  them  out  m 
histc  verba^  He  reserves  to  himself)  notwithstanding  the 
bk-ief  statetfi^yeht  he  gives  of  thetn,  the  right  to  have  the 
full  btehefit  of  every  part  of  them  at  the  hearing ;  and  if 
he  is  to  have  the  betiefit  df  such  a  reservation,  so  ih 
tttthtatfa  fairness  nmst  the  plaintiff.  The  Plaintifl^ 
cfeterrfoi'^)  who  H  entitled  to  see  his  adversary's  whole 
cuse  fully  stet^d  upoh  the  pleadrngs^  has  a  right  to  hiave 
tile  documents  on  which  the  D^fi^ndant  means  to  rely 
set  Mt  lA  )a>rge,  or,  what  is  the  same  thimg,  to  have  them 
produced  ktt  his  inspection. 


The  objeet  of  this  appeal  is  really  to  ask  that  so  many 
pagifes  of  the  answer  may  be  sealed  up  or  struck  out. 
It  is  incorrect  to  say  that  the  words  of  special  reference 
here  used  are  mere  words  of  course;  so  far  from  it^  every 
experienced  draftsman  takes  care  to  insert  them  only 
where  there  can  be  nb  objection  either  to  produce  the 
documents  themselves,  or  to  set  them  out  at  large  if  re- 
quired; and  the  order  under  appeal  is  in  strict  conformity 
not  only  with  the  language  and  practice  of  the  earlier 
Judges,  but  with  the  authority  of  Lord  Eldon  himself. 
In  Herbert  v.  The  Dean  and  Chapter  of  Westminster  (a). 
Lord  Macclesfieldj  upon  the  motion  that  the  plaintifis 
should  produce  vestry  books  before  a  Master,  ob- 
serves, *'  Since  they  in  their  answer  to  the  cross  bill  refer 
thereto,  and  by  that  means  make  them  part  of  their  an- 
swer, referring  to  them  as  it  is  said  for  fear  of  a  mistake, 
for  that  reason  the  Court  ought  to  let  the  defendants 
see  them ;  otherwise  there  would  be  no  relying  upon  the 

answer 

(a)  1  P.  Wnu.  173. 
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answer  of  t^iose  who  are  thus  guarding  thepisie^ves  by 
references  $>r  fear  of  a  mistake^  and  to  avoi^  es^^eptioBp 
to  their  aosyi^er."  So  in  Beltistm  v.  farringdonf  X^ofd 
Chancellpr  Talbot  o^der^^  the  productioix  of  reppvei^ 
deeds,  by  which  the  estate  of  the  plaintiff  as  a  reijpaiiidefh 
man  in  trust  was  barred,  on  ^he  grQi^nd  that  the^  deft^- 
ants,  who  cWimed  upder  th<V^  deediff  I^di  by  *^  ipffi^ripg 
to  them  in  ^heir  answer,  made  them  part  thereof.'^  I|^ 
Evans  V.  Richard,  (a).  Lord  Eldon  exjpressly  laid  dowp 
and  acted  upon  the  sai^e  principle;  W'^ich  indeed  he 
had  previously  recognis^  in  Jfjnpis  v.  Wrigfit  (i)  and 
Marsh  v.  Sibbald.  (c)  In  The  Princess  of  Waleii  case 
the  bill  stated  the  documents,  and  referred  to  them,  but 
did  not  say  that  they  were  in  the  plaintiff's  possession ; 
and  the  observation  of  Lord  EldoUf  relied  upon  by  the 
other  side,  is  addressed  tp  that  difficulty,  ^  reference  to 
documents  when  produced,  as  his  Lordship  stated  the 
modern  practice,  not  amounting  to  an  admission  that 
they  are  in  the  possession  of  the  party.  Aston  y.  Lord 
Exeter  {d\  Hylion  v.  Morgan,  {e)  The  pasie  ofSpfirke^Vi^ 
Montriou  in  the  Exchequer  was  very  pecuUar  in  its 
circumstances ;  and  the  order,  which  is  singularly  fVaiined, 
could  not  have  been  made,  consistently  with  the  practice, 
in  this  Court.  In  Bolton  v.  The  Corporation  f)f  Liverpool 
the  question  was  not  raised,  the  argument  having  ap-. 
parenlly  been  overlooked. 


183& 

4 

V. 


Mr.  Kinderslej/y  in  reply,  observed  that  when  the  re- 
ports spoke  of  deeds  '^  referred  to"  by  the  answer, 
the  expression  meant  no  more  than  **  mentioned  **  or 
^'  stated,"  and  did  not  apply  to  the  special  reference  to 
them  when  produced,  upon  which  the  present  motion 

was 


(a)  1  Swam.  7. 
(A)  14  F«..2H. 
(c)  2  Vet.  4  ft  575. 


{d)  6  Y<*>  S88. 
(e)  e^  Kci.  293. 
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Hardman 

V. 
ElXAMEI. 


was  grounded ;  Sampson  v.  StDettenhdm,  {a)  Nobody 
had  heretofore  imagined  that  a  reference  of  that  de- 
scription, which,  notwithstanding  what  had  been  urged, 
was  certainly  thrown  in  by  the  draftsman  as  a  mere 
phrase  of  course,  could  give  the  Plaintiff  a  right  to  a 
production  w*hich  the  Defendant  would  otherwise  ha?e 
been  entitled  to  withhold ;  and  there  could  not  be  a  doabt 
that  if  a  search  were  made  in  the  proper  office,  it  would 
be  found  on  examining  the  pleadings  that  in  every  one' 
of  the  cases  in  which  production  had  been  refused, 
similar  words  to  those  now  relied  on  were  introduced  in 
the  answers,  {b) 

Lord 


(a)  SMadAe. 

{b\  The  following  paper  was 
afterwards  handed  in  to  the 
Courty  as  the  result  of  a  search 
directed  by  the  Lords  Commis- 
sioners, as  to  the  form  of  words 
of  reference  in  answers :  — 

JEvans  v.  Richard^  1  SwantL  7. 

Defendant  saith,  that  in  the  sche- 
dule marked  C.  to  this  his  an- 
swer annexed,  which  he  prays 
may  be  taken  as  part  thereof,  he 
hath  set  forth  a  full  and  true  list 
or  schedule  of  all  and  every 
books,  letters,  copies  of  letters, 
&c.  relating  to  the  matters,  &c. 
which  now  or  ever  were,  &c  in 
the  possession,  &c.  of  defendant. 

There  is  a  submission  as  to 
whether  books  in  daily  use  should 
be  produced,  but  not  as  to  the 
letters,  &c. 

Afler  setting  out  the  letters 
there  are  the  following  general 
words, ''Defendant,  for  his  greater 
certainty  as  to  the  purport  and 
cfiect  thereof,  craves  leave  to 


cc 


refer  to  the  tame  wheo  pro- 
duced," &c. 

Sampion  v.  SweUenham^ 
5  Mad.  16. 

Indentures  fully  abstracted. 

General  words  at  condnsioa 
of  stating  deeds,  **  as  in  and  b^ 
the  said  indentures  when  pro- 
duced, &c.  will   appear;"  and, 

as  by  reference  thereunto  had 
will  appear." 

An  admission  ^  of  custody  and 
possession,  &c.  set  forth  in  the 
schedule  to  answer  annexed,  and. 
which  defendants  pray  may  be 
taken  as  part  thereof." 

There  does  not  appear  to  be 
any  submission  to  the  Court,  » 
to  whether  deeds  ought  to  be 
produced,  &c. 

Tylers,  Brayton^^  Sim,  4rStn.509, 

Indentures  fully  set  out,  shewing 
title,  &c. 

General  words  at  conclusion,^ 
"  craves  leave  to  refer  when  prcv 
duced/*  &c ;  but  no  prayer  that 

tbey 
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Lord  Commissioner  Shadwell  delivered  the  judg- 
ment of  the  Court 

The  object  of  the  present  application  is  to  discharge 
an  order  made  by  the  Master  of  the  Rolls  upon  the 
Defendant  for  the  production  of  certain  indentures  ad- 
mitted by  the  Defendant  to  be  in  his  possession.  The 
Defendant  has  by  his  answer  in  part  set  forth  the  deeds 
in  question,  which  are  comprised  in  a  schedule  annexed 
to  the  answer,  as  being  documents  in  his  possession,  and 
he  has  for  greater  certainty  craved  leave  to  refer  to  the 
indentures  themselves  when  produced.  If  by  so  doing 
the  Defendant  has  made  the  indentures  a  part  of  his 
answer,  it  seems  to  follow  as  a  necessary  consequence 
that  the  Plaintifi^  having  a  right  to  read  the  whole  of 
the  Defendant's  answer,  has  a  right  to  read  the  docu- 
ments so  made  a  part  of  his  answer. 


18S5. 


The  question  which  arises  in  this  case  has  been  in- 
volved in  some  confusion  on  account  of  its  having  been 
mixed  up  with  questions  of  a  different  kind.  There 
are  three  cases  which  may  arise;  the  documents  may 
not  be  referred  to,  but  they  may  be  admitted  to  be  in 
the  Defendant's  possession;  they  may  be  referred  to, 
and  not  admitted  to  be  in  the  Defendant's  possession ; 
or  they  may  be  in  part  set  forth  or  shortly  stated  in 

the 


they  may  be  taken  as  part  of 
answer. 

Admission  of  custody,  and  pos* 
session,  and  schedule. 

DePendant  submits  he  ought 
not  to  produce,  &c. 

Marsh  v.  Sibbaid,  2  Ves.  j-  B.  375. 
Cannot  be  found. 


Roper  ▼.  Roper,  before  the 
Vice-Chancellor,  afterwards  af- 
firmed on  appeal,  and  in  which 
production  was  refused :  the  de- 
fendants referred  to  the  instru- 
ments in  the  usual  way. 

Bolton  V.    The   Corporation    of 
Liverpool,  3  Sim,  467. 

The  same  as  the  preceding  case. 
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ihe  aofiwert  a^d  referred  tc^  as  ia  Um  pireseiU 
the  Defendant's  greater  certainty  whw  produced* 


for 


Where  the  documents  are  not  referred  to,  but  are 
admitted  to  be  in  the  defendant's  possession,  there  the 
^e^tion  whether  the  Defendant  shall  produce  them  or 
not  is  determined  by  considering  whether  the  docii- 
ments  do  or  do  not  relate  to  the  title  of  the  PlaintifL 
If  they  relate  solely  to  the  title  of  the  Defendant,  in  that 
cese  the  order  for  production  is  not  made;  this  appears 
from  the  csm  of  Bligh  v.  Berton  (a) :  on  the  other  hand, 
if  they  are  material  to  the  PhuntifPs  case,  the  Court 
will  order  their  production,  as  in  the  case  of  Firkins 
V.  I^anoe.  (6)  In  both  of  those  cases  the  documents  were 
admitted  to  be  in  the  defendant's  possession,  aod  in 
neither  of  diem  were  the  documents  so  referred  to  as 
to  be  made  part  of  the  defendant's  answer.  In  BurUm 
V,  Neville  {c),  where  the  plaintiff  claimed  under  a  settle- 
ment apd  the  defendant  under  recoveries,  and  the 
defendant  admitted  the  deeds  to  be  in  his  possession, 
but  did  not  submit  to  produce  them,  a  motion  for  their 
production  was  refused,  the  Lord  Chancellor  observing 
that  plaintiffs  qould  only  call  for  those  papers  in  which 
they  had  shewn  that  they  had  a  common  interest  with 
the.  defendant. 

Secondly,  in  the  case  where  the  documents  are  re- 
ferred to  and  not  admitted  to  be  in  the  defendant's 
possession,  it  is  perfectly  clear  that  the  Court  cannot 
order  production  unless  it  turns  out  that  the  document 
alslad  not  to  be  in  the  possession  of  tiie  defendant 
happen  to  be  in  the  hands  of  some  person  over  whom 
the  Defendant  evidently  has  control.  Thus,  in  the 
case  of  Darwin  v.  Clarke  {d)j  where  the  answer  ad- 
mitted 

(a)  7  Price,  205.  (e)  2  Cox,  242. 

(*)  13  Price,  193.  (d)  8  Ves,  158. 
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nitted  the  execution  of  an  instrument^  but  did  ncC 
admit  it  to  be  in  the  Defendant's  possession,  castodjr^ 
or  power,  the  motion  for  production  was  refused. 

A  third  class  of  cases  is  where  the  contents  of  instrii* 
ments  are  in  part  stated  in  the  answer,  and  referred  to  for 
greater  certainty.  In  Alkynsv.  Wright  {ajj  a  motion  was 
made  for  the  production  of  a  document  which  appeared  to 
be  in  the  possession  of  the  defendant  Graham^  and  Lord 
Eldan  was  of  opinion,  under  the  particular  circumstanoet 
of  that  case,  that  the  plaintiff  could  not  compel  the  pro- 
duction of  the  deed,  but  he  observes  that  where  a  de- 
fendant had  in  a  great  measure  set  forth  the  contents 
of  an  instrument,  and  for  the  truth  of  what  he  set  forth 
referred  to  the  instrument,  there  was  no  question  of 
production,  as  he  made  the  instrument  part  of  his 
answer.  This  appears  from  the  case  of  Herbert  v.  Tke 
Dean  and  Chapter  nf  Westminster  {b)^  where  Lord  Macded^ 
Jleld  says,  that  **  as  to  the  motion  that  the  plaintiffs  should , 
produce  the  vestry  books  before  a  master,  since  they  in 
their  answer  to  a  cross  bill  refer  thereto,  and  by  that 
means  make  them  part  of  their  answer,  referring  to 
them  (as  it  is  said)  for  fear  of  a  mistake;  for  that  reason 
the  Court  ought  to  let  the  defendants  see  them."  So  in 
Bettison  v.  Farringdon  (c)  Lord  Talbot  says,  '*  the  de- 
fendants, by  referring  to  the  deeds  in  their  answer,  have 
made  them  part  thereof.''  There  is  a  query  in  the  note 
to  that  case,  whether  the  bare  referring  to  a  deed  without 
setting  it  forth  in  hiec  verba^  will  make  it  part  of  the 
answer,  and  Hodson  v.  The  Earl  of  Warrington  in  the 
same  book  is  referred  to ;  but  I  may  take  this  oppor^ 
tunity  of  observing  that  the  cases  in  the  third  volume 
oiFeere  Williams  are  not  of  equal  authority  with  those 


ia35. 


m 


(a)  l^  Fes, ill. 
(6)  I  P.  Wm.  775. 

Vol.  II. 


(c)  3  P.  Wmt.  563. 
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in  the  two  preceding  volumes  which  were  pablished  in 
his  lire^time.  In  Marsh  v.  Sibbald  (a)  Lord  Eldon  says 
that  every  book,  letter,  memorandum,  &c^  referred  to 
by  the  answer,  is  a  part  of  the  answer ;  and  in  Evans  v. 
Richard  [b)  the  same  learned  Judge  says,  that  when 
the  Conrt  orders  letters  and  papers  to  be  produced,  it 
proceeds  upon  the  principle  that  those  docuoients  are 
by  reference  incorporated  in  the  answer  and  become 
apart  of  it. 

It  appears  therefore^  upon  a  review  of  the  cases,  to 
be  perfectly  settled  that  where  a  defendant  in  his  answer 
states  a  document  shortly  or  partially,  and  for  the  sake 
of  greater  caution  refers  to  the  document  in  order  to  shew 
that  the  effect  of  the  document  has  been  accurately  stated, 
in  such  a  case  the  Court  will  order  the  document  to  be 
produced.  It  was  said,  in  the  present  case,  that  the  docu- 
ment ought  not  to  be  produced,  because  it  only  maDifests 
the  Defendant's  title ;  but  the  answer  to  that  is,  in  the  first 
place,  that  it  may  by  possibility  do  something  more 
than  merely  manifest  the  Defendant's  title.  It  would 
be  a  strange  thing  to  say  that  the  Defendant  should  at 
the  hearing  have  the  advantage  of  other  parts  of  the 
deed  than  those  set  forth  in  the  answer,  and  that  the 
Plaintiff,  who  looks  to  the  answer  for  information, 
should  not  be  at  liberty  to  avail  himself  of  a  knowledge 
of  the  deed.  It  seems  to  be  consistent  witli  justice,  that 
if  the  Defendant  makes  a  document  a  part  of  his  answer, 
the  Plaintiff  is  entitled  to  know  what  that  document  is, 
because  he  has  a  right,  at  the  hearing,  to  read  such 
parts  of  the  Defendant's  answer  as  he  thinks  fit.  It  is 
to  be  observed,  also,  that  if  the  Plaintiff  should  think 
proper  to  amend  his  bill,  and  require  the  deed  to  be 
set  forth  at  length,  it  would  be  a  matter  of  course  that 
the  deed  should  be  so  set  forth. 


(a)  S  Fm.  4r  B.  Z16. 


(h)  1  SwMtkl. 
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GOODMAN  i;.  EDWAED&  r^. 

g AMU  EL  GOODMAN,  by  his  will  duly  attested  to  if  upon  the 

pass  real  estate,  save  and  devised  all  those  his  two  ^.^p'f  ^i"  it 
1  ...  plainly  appear 

several  messuages,  cottages,  or  tenements,  with  the  ou&-  that  the  te»- 

buildings,  yards,  gardens,  orchards  and  appurtenances  ^tor  meant 

thereto  belonging,  situate,  and  being  in  Everdon  in  the  hold  property 

county  of  Northampton^  and  also  all  his  messuage,  tene-  ^iptlJoQ  ^f 

ment,  or  dwelling-house,  with  the  outbuildings,  yard,  real  estate,  ^ 

gardens,  orchards,  and  appurtenances  thereto  belonging,  ^^^  ^^^^  ^^ 

and  also  all  his  several  closes  or  inclosed  ground  of  ^^  intention. 

arable  and  pasture  land,  containing  by  estimation  100 

acres  or  thereabouts,  were  the  same  more  or  less,  situate 

and  being  at  Everdon  aforesaid,  unto  and  to  the  use  of 

his  wife,  then  Mary  Goodman,  and  afterwards  the  wife 

of  the  Defendant  John  Edwards,  and  her  assigns  during 

the  term  of  her  natural  life,  provided  she  should  so  long 

continue  the  testator's  widow,  but  not  otherwise;  and 

from  or  immediately  after  her  decease  or  second  marriage^ 

he  gave  and  devised  all  the  said  hereditaments  and  real 

estates  unto,  and  to  the  use  of  his  nephew,  the  Plaintiff, 

and  his  heirs  for  ever,  subject  to  the  mortgage  debt  or 

debts  then  due  from  the  testator  and  secured  thereon; 

and  the  testator  declared  it  to  be  his  will  and  desire^ 

that  no  part  of  his  personal  estate  should  be  applied  tn 

pay  off  any  part  of  the  principal  or  interest,  then  or 

thereafter  to  become  due  in  respect  of  such  mortgage 

debt  or  debts* 

The  testator,  after  giving  several  pecuniary  legadeit 
bequeathed  the  residue  of  his  personal  estate  to  his 
wife^  Mary  Goodman;  and  he  appointed  bis  wife  and 
two  other  persons  his  executors. 

3D  2  Of 
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Of  the  100  acres  mentioned  in  the  testator's  will, 
forty  acres  were  leasehold,  held  under  the  college  of 
Eton ;  and  the  question  in  the  cause  was,  whether  open 
the  intermarriage  of  Mary  Goodman  with  the  Defendant 
Edwardsy  those  forty  acres  passed  under  the  devise 
over  to  the  nephew,  or,  under  the  residuary  gift  of  the 
testator's  personal  estate,  to  the  Defendant  Mofy 
Edvoards. 


Mr.  Pemberton  and  Mr.  W.  C.  L.  Keencj  for  the  Plain- 
tiff. 

If  it  be  the  clear  intention  of  the  testator  to  include 
the  leasehold  with  the  freehold  in  the  gift  of  the  100 
acres,  that  intention  will  prevail,  although,  in  describing 
and  disposing  of  the  100  acres,  he  has  used  words  which 
are  applicable  only  to  real  estate ;  Hobsan  v.  Slack- 
bum,  (a)  It  is  not  disputed,  that  of  the  100  acres 
mentioned  in  the  will,  forty  acres  consist  of  land 
held  under  a  renewable  lease  from  the  college  of 
Eton.  That  fact  is  of  itself  sufficient  to  shew  that  the 
testator  intended  to  include  the  leasehold  with  the  free- 
hold, and  the  case,  therefore,  resolves  into  one  of  mis- 
taken description.  The  leasehold  part  of  these  100 
acres  has  been  long  united  in  occupation  and  enjoy- 
ment with  the  freehold  part,  and  would  pass,  according 
to  all  the  authorities,  under  a  limitation  in  its  nature 
applicable  only  to  freehold  property,  even  if  the  tes- 
tator's intention  were  less  clearly  indicated  than  it  is  in 
the  present  case,  and  if  the  inference  of  intention  were 
not  strengthened,  as  it  is  here,  by  the  great  probability 
that  the  testator  considered  the  property  which  he  held 
under  the  college  to  be  real  estate. 


Mr. 


(a)  1  Miflne  4"  Keen,  571. 
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Mr.  Bickersteth  and  Mr.  CrombiCf  contra. 

The  present  case  falls  within  the  rule  established  ever 
since  the  case  of  Rose  v.  Bartlett  {a)  that  a  devise  of  lands, 
tenements,  and  hereditaments,  where  the  testator  has  both 
freeholds  and  leaseholds  in  the  same  place,  will  not  pass 
Uie  leaseholds.  All  the  testator  devised  to  his  nephew 
was  ^^his  said  hereditaments  and  real  estates  subject  to 
the  mortgage  debt  due  from  the  testator  and  secured 
thereon,"  and  the  freehold  part  of  the  100  acres 
was  the  property  upon  which  alone  the  mortgage  debt 
was  secured.  The  words  *^  said  hereditaments  and  real 
estates"  must  be  referred  to  the  100  acres  men- 
tioned in  the  previous  devise,  so  far  only  as  those 
100  acres  are  capable  of  answering  the  description 
of  real  estate.  There  is  another  circumstance  which 
strengthens  the  conclusion  that  the  testator  did  not 
mean  to  devise  the  college  lease  to  his  nephew,  and  that 
is  the  condition  on  which  the  lease  was  granted.  The 
testator,  two  years  before  the  date  of  his  will,  obtained 
a  renewal  of  the  lease  for  a  term  of  twenty  years,  and 
one  of  the  provisoes  in  the  lease  was  that  the  testator 
should  not  alienate  it  otherwise  than  by  will  to  his  widow 
and  children. 


1833. 


Mr.  G.  RickardSf  for  an  incumbrancer. 


The  Master  of  the  Rolls. 

Upon  the  whole  will  it  is  plain  that  the  testator  meant 
to  comprise  the  forty  acres  of  leasehold  under  the  de- 
scription of  real  estate.  It  was  held  under  a  renewable 
lease  from  a  college,  and  had  been  long  in  his  family  and 
united  in  occupation  with  the  freehold  land.  After 
devising  the  100  acres  of  land,  there  follow  the  words 

<'all 

(fl)  Cro.  Car.  292. 
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I99S.       **  all  the  said'  hereditaments  and  real  estates'*  dearly 

' '-  -^     indicating  that  he  considered  Uie  whole  100  acres  to 
Goodman  ^ 

V.  be  part  of  his  real  estate^  and  this  misconoeptioo  of  the 

Ei^WAiot.  nature  of  his  property  runs  through  all  the  sabsequent 
expressions  relating  to  it*  The  widow  entered  upon  the 
100  acreSf  as  being  devised  to  her  for  life^  and  the  whok 
is  expressly  given  over  in  case  of  her  second  marriage. 
It  would  be  repugnant  and  contrary  to  the  testatot^s 
express  intention  that  she  should  take  the  leasehold 
under  the  description  of  general  personal  estate^  not  (oir 
life  only  but  absolutely.  I  am  of  opinion  therefore,  that 
the  Plaintiff  is  entitled  to  the  forty  acres  of  leasdiold 
property}  part  of  the  100  acres. 
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IfSS. 


JlOLLS* 

ANDERSON  v.  GAUNTER.  n^.  9. 

THE  bill  was  filed  by  the  residuary  legatees  of  the  -^^onaof  Aa 
*  ^  ^       t         m    •   .         •  t»  executors  of 

testator,  James  Camegy^  for  the  administratioa  of  the  will  of  H^ 

his  estate.    The  testator  died  in  Penang^  and  bis  will  j^^'^  '^\^ 
had  been  proved  there  by  the  defendant  CaunUr^  aod  the  will,  and 
Clubla/y  two  of  the  executors  named  in  the  will,  and  ^^^^^^ '  * 
hb  personal  estate  io  India  had  been  possessed  by  them.  asteuin/iidiMi. 
CiuUejf  died,    leaving  his   widow  his   executrix,  who  and  executrix 
proved  his  will  in  India,  and  had  possessed  his  assets  ?^^:  p^^^[ 

,  ,      her  husband  8 

there.    Mrs.  Clubley  was  at  the  time  of  the  filing  of  tha  will,  and  po»- 

bill  in  Enelandf  and  she  was  made  a  co-defendant  in  the  *c**^.hi* 

^     ^  assetsin/mno, 

suit     The  bill  charged  that  Gaunter  and  Clubley  had  and  having 
improperly  employed  the  testator's  estate  in  In^  in  ^oI^toJBiw- 
trade,  and  that  considerable  loss  had  been  Uiereby  sua**  ^"^  >he  was 
tained,  and  the  bill  sought  to  charge  Counter  and  the  to^^uit^'for 

estate  of  Clubley  with  that  loss.     A  personal  represent-  ^®  adminis- 

/.    I  e    t  ^  .     «     ,      ,  trationof^'s 

ative  of  the  estate  of  the  testator  Camegy  m  England  estate:  Held, 

was  a  party  to  the  suit,  and  the  bill  prayed  a  general  ^•^ "  ^"^ 

account  of  the  testator's  estate.  that  an  ad- 

ministrator of 
J*s  estate  in 
On  the  opening  of  the  case  It  was  objected  by  Mr.  England 

Bolfemi  Mr.  G.Richards  on  the  part  of  the  Defendant  f  J^^y  u  thU 

Caunter^  that  a  personal  representative  in  England  of  tutt. 

Clubley  ought  also  to  be  before  the  Court;   and  they 

cited  Jaunty  v.  Sealey  {a),  Logan  v.  Fairlie  (6),  Sandi^ 

lands  V.  Innes.  (c) 

Mr.  Pemberton^  contra^  said  that,  in  an  action  at  law 
against  an  executor,  all  that  was  necessary  was  to  prove 
that  he  had  possessed  the  assets  of  the  testator,  and  the 

Defendant 

(a)  I  Fem.  397.         {b)  2  Rm.  ^  Siu.  9S4.         (c)  5  Sim.  865. 
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I85S.        Defendant  could  only  discharge  himself  by  succeeding  in 

Amdeason     ^  P'^  ^'  ^^  unques  executor^  or  flene  adminishraoii.  It  was 

«.  not  necessary  at  law  to  allege  a  probate,  and  it  would  be 

*     singular  if  a  stricter  rule  should  be  insbted  upon  in  m 

court  of  equity.     There  was  no  out-standing  estate  of 

the  testator  in  this  country,  and  no  account  was  sought 

against  Clvhlejfs  estate  in  this  suit,  except  in  so  fiir  as 

it  was  liable  for  the  assets  of  the  testator  possessed  by 

him  in  India. 

The  Master  of  the  Rolls  over-ruled  the  ol:gect]on, 
stating  that,  in  the  present  suit,  the  estate  of  CbAley 
could  not  be  administered,  and  that,  according  to  the 
course  of  the  Court,  the  decree  against  his  execatrix 
would  not  be  for  the  general  administration  of  his  estate, 
but  would  only  require  from  her  an  account  of  what  she 
had  received  and  paid  as  his  executrix,  and  would  charge 
her  with  the  balance. 
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Rolls. 

WHYTALL  V.  KAY.  J^^i^. 

^HOMAS  EWBANK  by  his  will  duly  executed  and  A  testator 

attested  so  as  to  pass  real  estate,  after  specifically  ^|°duly^^- 
bequeathing  to  his  wife  his  household  furniture,  and  ecuted,re8er?e 
some  other  part  of  his  personal  estate,  and  after  giving  power  to 

several  leiracies,  devised  and  bequeathed  all  his  real  chaige  his  real 
°  .  ^  .      estate  for  the 

estate  whatsoever,  and  all  his  personal  estate  not  therein  payment  of 

bequeathed,  to  trustees,  &c.  upon  trust  out  of  the  per-  [^^^other 
sonal  estate  to  discharge  all  his  just  debts,  funeral  and  purpose,  by 
testamentary  expenses  and  legacies;  and  out  of  the  ^^^ii^i^ 
income  of  the  personal  estate  to  pay  to  his  sister,  Ann 
WhytaU^  an  annuity  of  20U  for  her  life,  and  upon  further 
trust  to  permit  his  wife,  during  her  life,  to  occupy  and 
enjoy  his  real  estates,  and  to  authorise  her  to  receive 
and  take  to  her  own  use  the  rents  and  profits  thereof 
during  her  life;  and,  as  to  his  remaining  personal 
estate,  after  such  payments  and  provisions  thereout  as 
aforesaid,  upon  trust  to  permit  his  wife  to  receive  to  her 
own  use  during  her  life,  the  yearly  income  and  produce 
thereof;  and  upon  further  trust,  as  soon  as  conveniently 
might  be  after  the  decease  of  his  wife,  to  sell  and  dis- 
pose of  the  whole  of  his  real  estate,  and  to  get  in  and 
receive  his  personal  estate,  and  to  pay,  apply,  and 
dispose  of  the  monies  so  arising  from  his  real  and  per- 
sonal estates,  together  with  all  rents,  income,  and  pro- 
duce thereof,  respectively  from  and  after  the  decease 
of  his  wife,  to  such  person  and  persons  whether  by 
way  of  l^;acy,  annuity,  or  otherwise,  and  for  such  pur- 
loses  as  he  the  testator  by  any  codicil  or  codicils, 
^tamentary  schedule  or  schedules  to  his  will  should 
iom  time  to  dme  give,  bequeath,  direct,  or  appoint  the 
stne. 

The 
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I6SS.  The  testator  afterwards  made  a  codicil  which  was 

attested  by  two  witnesses  onlyy  and  he  thereby  gaie 
certain  legacies  and  annuities  out  of  his  residuary  per- 
sonal estate,  and  the  produce  of  hb  real  estate  directed 
to  be  sold  by  his  will,  and  as  to  all  the  residue  of  his 
personal  estate^  and  the  monies  arising  from  tile  sale  of 
his  real  estate,  after  paying  the  legacies  and  aiiMutie% 
he  gave  the  same  to  hb  nephew,  Octaxms  Ijetfk* 


The  bill  was  filed  by  the  widow  and  ths  %oAm%  al 
law  of  the  testator  against  the  executors^  the  kgatsss 
named  in  the  codicil,  and  the  residoary  legatee. 

The  question  in  the  cause  was^  whether  the  will  and 
codicil  taken  together  would  operate  so  as  to  chaijpe  hb 
real  estate  with  the  payment  of  the  legacies  and  an- 
nuiti^  given  by  the  codicil. 

Mr.  Pcmbeiiofif  for  the  Flaintifis. 

The  testator  has  directed  a  conversion  of  hia  real 
estate,  for  purposes  to  be  thereafter  declared    by  a 
codicil,  or  testamentary  instrument;  and  as  the  codicil 
was  not  duly  attested,  the  purposes  fail,  and  the  hew  al 
law  b  entitled  to  the  benefit  of  the  fiiilure.     If  a  testator 
chai^  his  real  estate  generally  with  the  payment  of 
debts  and  legacies,  it  is  now  undoubtedly  settled,  though 
it  is  difficult  to  reconciie  the  doctrine  with  principle^ 
that  such  charge  will  extend  to  future  debts,  and  te 
legacies  given  by  an  unattested  codicil.     The  reasoa 
assigned  for  this  doctrine  is,  that  debts  and  legaoier 
are  of  a  fluctuating  nature.     '^  It  b  impossiMe,**  eay 
Sir  W.  Grant  in  Base  v.  Cunyr^hame{a)  previously  ^ 
ascertmn  what  debts  a  man  may  owe  at  the  time  of  la 
death ;  and  it  b  difficult  to  ascertatn,  when  he  ia  makirg 
hb  formal  and  regular  will,  what  legacies  he  may  thik 

St, 

(«)  1«  Fei.87. 
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&tf  or  hit  fbrtane  will  enable  bim  to  give.    The  Court 
has  therefore  raid  that,  when  be  baa  by  a  will  doly 
executed,  charged  debts  and  legacies,  it  is  only  necessary 
to  shew  that  there  is  a  debt,  or  that  there  is  a  Iqpicy  m 
order  to  constitnte  a  charge ;  for  the  moment  that  cha* 
meter  is  shewn  to  belong  to  the  demand,  yon  shew  that  it 
is  already  charged  upon  the  estate.    Then  an  unattested 
instrument  is  itself  perfectly  competent  to  give  a  legacy; 
and,  when  given,  you  predicate  of  it  that  it  is  a  l^acy; 
and  then  the  charge  immediately  attaches  by  virtue  of 
the  eKecttted  wilL     But  here  the  testator  says  he  does 
not  now  determine  that  all  annuities  and  all  iegacifea 
he  shall  hereafter  give,  shall  be  charges ;  but  only,  that 
if  at  some  future  period  be  shall  think  proper  to  declare 
legacies  and  annuities  to  be  charges  upon  his  real 
estate,  then  the  trustees  shall  pay  them  out  of  the  real 
estate.    Therefore,  not  only  the  legacy  is  to  be  found, 
but  also  the  will  of  the  testator  to  make  it  a  charge 
upon  hb  estate,  without  which  it  is  not  a  ohaige. 
That  is  only  an  attempt  to  reserve  by  a  will  duly 
executed,  a  power  to  charge  by  a  will  not  duly  tte- 
cuted.   It  b  the  case  of  Habergham  v.  Vincent/*  (a)  The 
distinction  here  taken  by  Sir   fV.  Chrmtt  is  predsdy 
applicable  to  the  present  case.    The  testator  does  not 
charge  bis  real  estate,  or  the  produce  of  it  with  the 
payment  of  all  l^acies  to  be  thereafter  given,  but  be 
dlrecta  his  trustees  to  pay  the  produce  in  such  manner 
as  be  shall  by  any  codicil  or  testamentary  instrument 
;  in  other  words,  he  reserves  to  himsdf  a  power  of 
of  his  proper^  in  a  manner  contrary  to  law. 


ism. 


Mr.  Jacobs  for  the  residbiary  legatee. 

The  testator  has  here  indicated  an  intendon  to  eon- 
vert  his  real  estate  out  and  oal  into  personalty,  end  to 

give 

(a}  s  ^sf.  jun.  S04. 
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1853.  give' the  surplus  of  the  mixed  fund  consisting  of  his  per- 
sonal estate  and  the  real  estate  so  converted  into  persaiH 
alty,  after  payment  of  his  debts  and  legacies,  to  his 
residuary  legatee.  If  that  intention  is  to  be  collected 
from  the  will,  the  residue  will  pass  by  an  unattested 
codicil.  In  Sheddon  v.  Goodrich  (a)  this  principle  is  re- 
cognised by  Lord  Eldon. 

Mr.  Kinderslet/f  lor  a  legatee  named  in  the  codicily 
contended  that  the  words  of  the  will  amounted  to  a 
general  charge  of  legacies  upon  his  real  estate,  and  in 
that  case  the  legacies  given  by  the  unattested  codicil 
would  be  supported.  It  was  true  that  real  estate  could 
not  be  converted  into  personalty  by  will  so  as  to  give 
validity  to  a  direct  disposition  of  it  by  an  unattested 
codicil ;  but  the  testator  had  in  this  case  charged  what- 
ever he  had  given  or  might  thereafter  give  by  way  of 
legacy,  in  other  words,  all  his  legacies  upon  the  pro- 
duce of  his  real  estate. 

Mr.  Bickersteth  and  Mr.  fVilbraham^  for  the  trustees. 

27ie  Mast£r  of  the  Rolls. 

With  respect  to  the  first  point  raised  in  this  case, 

m 

there  can  be  no  conversion  out  and  out,  unless  it  ap- 
pears upon  the  will  to  have  been  the  intention  of  the 
testator  that  the  produce  of  his  real  estate  should  at  his 
death  have  the  same  quality  as  personal  estate.  Much 
confusion  and,  as  I  think,  error  have  been  introduced 
into  some  of  the  cases  in  consequence  of  not  attending 
to  this  simple  principle.  There  is  in  this  will  nothing 
to  indicate  an  intention,  on  the  part  of  the  testator,  that 
the  produce  of  his  real  estate  should  have  all  the 
qualities  of  personal  estate. 

Ai 

(a)  8  Ves,4Sl 
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As  to  the  second  point,  it  is  now  settled,  though  not 
upon  a  very  satisfactory  principle,  that  a  testator  may,  by 
will  duly  executed,  charge  his  real  estate  with  the  pay* 
ment  of  all  legacies,  which  will  include  future  legacies 
given  by  an  unattested  codicil,  thus  placing  debts  and 
legacies  upon  the  same  footing;  but  he  cannot  by  a 
will  duly  executed  reserve  to  himself  a  power  to  charge 
bis  real  estate,  or  the  produce  of  his  real  estate,  with  l^a- 
cies  given  by  an  unattested  codicil.  This  plain  distinction 
is  expressed  in  the  case  of  Rose  v.  Cum/nghame ;  and  the 
produce  of  the  real  estate  in  this  case  is,  therefore,  un- 
disposed of^  and  descends  to  the  Plaintiffs  as  the  testator's 
co-heirs  at  law. 


1BS3. 
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WHYtALL 

Kay. 


LOMAS  V.  WRIGHT. 


Rolls. 

Nov,  7,  8. 

Dec.  9.  12. 


B 


Y  a  settlement  dated  the  9th  oi  October^  1811,  Na-  Creditors  bv 
thaniel  Wright  conveyed  and  covenanted  tosurrender  a^^ere  vo-^ 
certain  leasehold  and  copyhold  estates  to  trustees,  upon  the  lunteers,  are 
trusts  therein  mentioned,  for  the  benefit  of  Mary  LomaSf  compete  with 

with  whom  he  cohabited,  and  of  his  four  natural  children  creditors  on 

simple  COD- 
by  her,  and  also  of  any  after-bom  child  that  Mary  Lomas  tract  for 

might  have  by  him.  The  settlement  contained  a  covenant  Jijerodon^b^^ 
on  the  part  of  Nathaniel  Wright^  for  himself,  his  heirs,  and  as  i^aiast  the 
executors,  for  the  quiet  enjoyment  of  the  premises  com-  thJ'Jj^t^r 
prised  in  the   settlement,   as  against  himself  and  his  haveari^t 
legitimate  son  John  Wright^  and  a  covenant  for  further  the  place  of 

assurance.  mor^a««» 
who  have  ex- 
hausted the  fund  provided  by  the  testator  for  the  payment  of  debts. 
Where  by  deed  an  estate  was  lunited  to  an  after-bom  illegitimate  son  in  fee,  and 
if  he  should  die  before  he  attained  twentv-one,  then  in  fee  to  a  living  illegitimate 
child,  who  died  an  infant,  and  an  after-born  illegitimate  son  attained  the  age  of 
twenty-one,  it  was  held  that  the  last  limitation  failed,  and  that  the  devised  estate 
resulted  to  the  heir  of  the  grantor. 
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ItSS*  aasnnmoe.  Some  time  after  the  date  of  the  setdementy 
Maty  Lomas  bad  another  child,  of  which  Nathanid 
Wright  was  the  reputed  father. 

Natkamd  Wright  by  his  will  dated  the  29th  of  Nov. 
1817,  after  directing  all  his  just  debts,  and  the  legacies 
thereinafter  given  by  him,  to  be  paid  out  of  his  personal 
estate,  gave,  devised,  and  bequeathed  to  trustees,  &c  all  bis 
personal  estate,  and  a  part  of  his  real  estates  situate  in  the 
counties  of  Chester  and  Lancaster  upon  trust,  in  the 
first  place  to  sell  and  dispose  of  such  parts  thereof  as 
were  saleable,  and  with  the  produce  of  sale  to  pay  all  hb 
debts,  including  debts  on  mortgage,  and  his  legacies 
thereinafter  given.     He  then  gave  a  number  of  legaries, 
and  directed  his  trustees  to  invest  the  residue  of  the 
produce  of  sale  in  the  purchase  of  stock,  to  be  applied 
to  the  purposes  thereinafter  mentioned.    The  testator 
then  devised  certain  estates  in  the  county  of  Leicester, 
which  were  subject  to  mortgages,  to  his  trustees,  &c 
npon  trust  for  his  only  legitimate  son  John  Wright^  and 
his  issue,  in  strict  settlement,  with  remainders  over.   The 
testator  then  recited  the  settlement  of  the  9th  of  October, 
1811,  and  proceeded  as  follows :  —  **  Being  satisfied  that 
the  Btiid  settlement  is  not  consistent  with,  but  contrary  to 
the  true  intent  and  meaning  of  my  marriage  settlement, 
therefore  I  do  expressly  will,  order,  and  direct,  that  my 
said  son  and  his  heirs  shall  and  do,  not  only  release  nil 
his  and  their  right,  title,  and  interests  to  and  in  the  said 
leasehold  and  copyhold  estates,  but  shall  give  such  further 
assurance  as  may  be  necessary  for  the  ratifying  and 
confirming  of  the  said  settlement.     And  in  case  my  said 
son  or  his  heirs  shall  refuse  to  ratify  the  same,  or 
commence  or  prosecute  any  suit  or  suits  at  law  or  in 
equity  for  or  concerning  the  Same,  then  my  will  is,  that 
the  5000/.  S  per  cent  consols,  by  me  hereinafter  directed 
to  be  paid  to  my  said  son,  shall  belong  to  the  trustees  of 

the 
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the  said  settlement,  in  trust  for  the  use  and  benefit  of 
the  persons  named  therein  as  of  the  third  part.  And  I 
give  and  bequeath  to  my  said  son,  50002.  stock,  to  be 
hereafter  invested  in  the  8  per  cent,  consolidated  Bank 
annuities,  to  be  paid  to  him  from  and  out  of  the  money 
to  be  invested  in  government  securities,  when  he  shall 
attain  his  age  of  twenty-one  years,  upon  the  express 
condition  that  he  ratify  and  confirm  the  said  settlement." 

The  testator  died  on  the  IGih  of  Jubf^  1818,  and 
John  Wright  the  son,  upon  his  coming  of  i^e  in  1887» 
refused  to  confirm  the  settlement*  The  original  bill  wm 
filed  by  Emma  Lomas^  the  survivor  of  the  testator's  four 
natural  children  mentioned  in  the  settlement,  and  by 
the  trustees  of  the  settlement,  against  John  fVHgti, 
Peter  Lamasy  the  afterbom  natural  child,  the  trostees 
and  executors  under  the  will  of  the  testator,  and  the 
Attorney-General,  for  the  purpose  of  having  it  de^ 
dared  that  the  trusts  of  the  setdement  should  be 
carried  into  execution,  or,  if  not,  that  the  PlaintM^ 
Etnma  Lomas^  might  be  declared  to  be  entMed  to  tks 
benefit  of  the  5000/.  3  per  cent  consols  given  by 
the  will  to  J<An  Wright  upon  the  oondition  therein 
expressed.  At  the  original  hearing  of  (he  oasse  io  JUjf 
1830,  It  was  declared  that  the  defondant  JbAn  WrigUf 
having  elected  to  take  the  settled  estate,  bad  forfeited 
hb  right  to  the  legacy  of  50002.  S  per  cent,  consols,  and 
that  the  Plaintiffs,  the  trustees  of  the  settknent,  HFcre 
entitled  to  that  sum  in  trust  for  such  of  the  Ulegitimaie 
children  of  the  tesutor  as  were  born  previowly  to  the 
execution  of  the  setUemeot. 

The  testator^s  peraonal  estate  was  fennd  to  ba  in* 
8u£Bcient  for  the  payment  of  his  debts,  and  at  the 
hearing  on  further  directions,  a  question  was  made 
whether  the  Plaintiffii  were  entitled  to  be  oonsklered 
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as  legatees  or  creditors,  and  whether  they  wer^  entitled,in 
either  character,  to  any  and  what  satisfaction  out  of  the 
estates  devised  to  John  Wright  in  respect  of  mortgages 
which  had  been  paid  out  of  the  fund  provided  by  the 
testator  for  the  payment  of  debts. 


For  the  Plaintifis  it  was  argued  that  if  they  were  to  be 
considered  as  l^^tees,  they  would  be  entitled,  as  against 
the  devised  estates,  to  stand  in  the  place  of  the  mortgagees 
of  those  estates  to  the  extent  to  which  tlie  mortgage  debts 
had  been  paid   out  of  the  testator's  personal   estate; 
Foiresier  v.  Leigh,  (a)     But  the  question  in  which  the 
Plaintiffs  had  a  greater  interest  was,  whether  they  were 
not  entitled  to  be  considered  as  creditors  by  reason  of 
the  covenant  into  which  the  testator  had  entered  in  the 
settlement.      That  was  a  covenant  which  the   testator 
was  incapable  of  performing,  and  which  was  in  effect 
broken   from   the  very   moment  it   was  entered    into. 
It  was  true  that  the  statute  of  fraudulent  devises  (A) 
gave  no  remedy  against  the  devisee  of  a  debtor  except 
in  the  form  of  an  action  of  debt ;  Wilson  v.  KntAley  (c)  / 
and  the  remedy  had  only  been  extended  to  covenants 
by  a  recent  act  {d)     But  in  this  case  the  testator  had 
himself  fixed  and  ascertained  the  damages  for  breach  of 
thecovenant  at  the  sum  of  5000/.  three  per  cent,  consols. 
If  the  Court  should  be  of  opinion  that  the  Plaintifl&  were 
entitled,  by  reason  of  the  breach  of  covenant,  to  be  con- 
sidered as  creditors,  but  that  the  damages  were  not  ascer- 
tained by  the  testator,  an  inquiry  before  the  Master  would 
be  necessary  to  ascertain  the  amount  of  the  damages. 
Where  a  covenant  was  broken,  though  the  damages  were 
unliquidated,  the  covenantee  was  a  specialty  creditor,  and 
it  had  been  held  that  even  an  administrator  could  not  re- 
tain 


(a)  AnM.n\. 
{b)3W.iM.  C.14. 


{c)  7  Etui,  12S. 
{d)  1  fF.4.  C.4?. 
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tain  bis  own  simple  contract  debt  against  such  a  creditor :  189S. 
Musson  V.  May.  {a)  But  it  must  be  admitted  that  the.per- 
sons  beneficially  entitled  under  the  settlement  could  claim 
only  as  volunteers,  and  were  not  entitled  to  compete  even 
with  simple  contract  creditors  for  valuable  consideration. 
They  were  voluntary  creditors  occupying  a  middle  sta- 
tion inferior  to  creditors  for  value  of  the  lowest  class,  and 
superior  to  legatees.  Sneed  v.  Culpepper  (b)  was  a  case 
which  shewed  the  extent  to  which  the  Court  would  sup- 
port a  voluntary  settlement  made  in  favour  of  children ; 
and  the  natural  obligation  a  man  was  under  to  pro- 
vide for  his  children,  upon  which  the  Court  insisted  ia 
that  case,  was  equal,  whether  the  children  were  legiti- 
mate or  illegitimate.  In  that  case,  &  having  several 
children,  and  being  much  in  debt,  conveyed  part  of 
his  lands  in  trust  for  payment  of  his  debts ;  and  by 
another  deed,  conveyed  other  part  to  trustees  for  the 
maintenance  of  his  children.  This  last  conveyance  being 
voluntary  was  declared  void  as  to  creditors,  but  good 
against  S.  himself;  and  therefore^  it  was  held,  that  if 
his  creditors  should  fall  upon  those  lands  for  a  satis- 
faction of  their  debts,  and  thereby  strip  the  children  of 
their  maintenance,  the  children  should  have  a  recom- 
pence  out  of  the  residue  of  the  estate  which  5.  bad 
reserved  to  himself  for  his  own  maintenance;  and  the 
Court  compared  it  to  the  case  where  creditors,  that  have 
a  lien  upon  the  land,  take  their  satisfaction  out  of  the 
personal  estate  which  was  liable  to  other  creditors  of  an 
inferior  nature,  who  have.no  lien  upon  the  land;  these  , 
creditors  in  equity  shall  stand  in  the  place  of  the  other 
creditors  who  had  a  lien  upon  the  land,  and  have  a 
satisfaction  out  of  that  in  their  stead.  This  case  was 
the  same,  for  though  the  conveyance  was  voluntary  in 

the 

(a)  SF.^B.1 94.  (b)  S  Eq,  Co.  Ahr.  %SS. 
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the  father,  yet  he  was  bound  by  nature  to  provide  for 
his  children,  and  it  was  a  sort  of  debt. 

On  the  other  side  it  was  contended,  that  the  gift  of 
the  5000/.  three  per  cent  consols  was  not  a  general 
pecuniary  legacy;  that  it  was  given  separately  and 
distinctly  from  the  legacies  enumerated,  as  such,  in  the 
testator's  will,  and  roust  be  taken  to  be  a  gift  payable 
out  of  the  surplus,  if  any,  of  the  produce  of  the  property 
directed  to  be  sold  for  the  payment  of  the  debts  and 
legacies  thereinafter  enumerated,  which  did  not  inclode 
the  gift  in  question.  There  being  no  surplus  of  the 
produce  of  the  property  directed  to  be  sold,  the  gift 
of  the  5000/.  which  was  to  be  paid  out  of  that  specific 
fund  and  no  other,  wholly  failed.  Neither  was  there 
any  debt  or  breach  of  covenant  at  the  death  of  the 
testator,  in  respect  of  which  the  Plaintiffi  could  daim 
as  creditors ;  for  the  trustees  were  actually  in  possessioii 
of  the  estates,  and  applied  the  rents  and  profits  to 
the  trusts  of  the  will  from  the  year  1818,  when  the 
testator  died,  until  1827^  when  John  Wiight  came  of 
age,  and  entered,  as  he  was  entitled  to  do,  upon  the 
settled  estates,  without,  however,  calling  for  past  rents, 
or  in  any  manner  disturbing  what  had  been  previously 
done  by  the  trustees.  To  argue  that  a  covenant  for 
quiet  enjoyment,  which  enjoyment  was  not  actually 
disturbed  until  nine  years  after  the  death  of  the  cove- 
nantor, was  broken  at  the  very  moment  it  was  entered 
into,  was  a  subtlety  which  could  not  prevail  for  any 
purpose  in  that  Court,  much  less  for  the  purpose  of 
assisting  volunteers. 


Mr.  Bickersteth  and  Mr.  Lxwat^  for  the  Plaintifis. 


Mr.  Tinney,  Mr.  Kindersley^  Mr.  fVigraniy  and  Mr. 
Duckworthf  for  several  Defendants. 

Mn 
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Mr.  Wrajf^  for  the  Crown,  which  claimed  the  interests 
of  the  deceased  illegitimate  children. 


1889. 


The  Ma8T£r  of  the  Rolls. 

It  is  unnecessary  to  consider  the  questions  which 
were  raised  on  the  supposition  that  the  PlainUfis  were 
entitled  to  claim  as  legatees ;  because  I  am  of  opinion 
that,  under  the  covenants  contained  in  the  settlement, 
the  Plaintiffs  are  to  be  considered  as  creditors.  The 
Plaintiffs,  however,  being  volunteers,  are  not  entided 
to  compete  with  creditors,  even  on  simple  contract,  for 
valuable  consideration ;  but,  as  against  the  devisees  of 
the  testator,  they  are  entitled  to  stand  in  the  place  of 
the  mortgagees  who  have  been  satisfied  out  of  the  fund 
provided  for  the  payment  of  debts.  And  let  it  be 
referred  to  the  Master  to  inquire  into  the  amount  of  the 
damage  sustained  by  their  eviction  from  the  estate. 


Da;.  9. 


Another  question  was  afterwards  raised  in  this  case. 
The  testator,  by  the  setdement  made  in  &vour  of  his 
natural  children,  limited  certain  estates  to  the  use,  intent, 
and  purpose  that,  in  case  Mary  Lomas  should  happen 
to  have  another  child  by  him,  Nathaniel  fVrightj  then 
that  such  after-born  child  should  out  of  the  said  pre- 
mises have,  receive,  and  take  during  his  natural  life  an 
annual  rent  or  sum  of  25/.,  and  subject  to  such  charge, 
and  certain  other  charges  therein  mentioned,  to  the  use 
of  Henry  Lomasj  his  heirs  and  assigns  for  ever;  but  in 
case  Henry  Lomas  should  happen  to  die  under  age,  and 
without  issue,  then,  subject  as  aforesaid,  to  the  use  of 
such  after-born  child  as  aforesaid,  if  a  son,  his  heirs  and 
assigns  for  ever ;  but  in  case  there  should  be  no  after- 
born  son  as  aforesaid,  or*  in  case  there  should  be  one 
and  he  should  die  under  age  and  without  issue,  then, 

3  E  2  subject 
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subject  and  charged  as  aforesaid,  to  the  use  of  OUtr 
IiomaSf  his  heirs  and  assigns  for  ever.  Henry  Ixnnas 
and  OUer  Lomas  both  died  under  age,  and  without 
isssue;  Peter  Lomas^  the  after-bom  son,  attained  his 
age  of  twenty-one ;  and  the  question  was,  whether  the 
executory  devise  over  was  void,  being  dependent  on  the 
death  of  a  devisee  incapable  of  taking,  or  whether  it 
was  accelerated  by  reason  of  the  incapacity  of  that 
devisee. 

Mr.  Wrat^  for  the  Crown,  which  represented  the 
interest  of  OUer  Lomas. 

It  was  decided  in  Blodmell  v.  Edwards  (a),  that  a  limit- 
ation to  a  bastard,  before  he  be  born,  is  bad ;  ^<  (or  the 
law  hath  not  any  expectancy  that  any  such  should  be, 
nor  will  give  liberty  or  scope  to  provide  for  such  before 
they  be."  The  limitation  to  the  after-bom  illegitimate 
child,  therefore,  in  the  present  case  being  void,  the  next 
limitation  takes  effect  as  if  the  prior  one  were  entirely 
struck  out  of  the  deed.  In  CarricJc  v.  Errington  (6),  it  is 
laid  down  that  if  lands  be  limited  to  A.  for  life,  re- 
mainder to  B.^  a  papist,  for  life,  remainder  to  C,  a 
protestant,  and  A.  dies,  in  such  case  the  remainder  to 
J3.,  the  papist,  being  void,  the  next  remainder  to  C 
shall  take  effect  presently,  in  the  same  manner  as  if  a 
remainder  were  limited  to  a  monk  for  life,  or  to  one  who 
refuses  to  take,  or  if  such  remainder-man  were  dead, 
and  there  had  never  been  such  limitation. 

Mr.  Tinney  and  Mr.  Kindersley^  contrd. 

In  Carrick  v.  Errington^  where  there  was  a  remainder  in 
a  settlement  to  A.^  a  papist,  for  life,  remainder  to  trustees 
to  preserve  contingent  remainders  during  the  life  of  A.^ 

remainder 

{a)  Cro,  Eik.  509.  (b)  2  P.  Wms.  361. 
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remainder  to  A.^s  first  and  other  sons,  remainder  to  B.^        18SS. 
a  protestant,  for  life;  and  the  question  was,  whether  the 
heir  at  law  of  the  grantor,  or  the  remainder-man  B. 
should  take  the  profits  during  the  life  of  the  papist, 
the  point  actually  decided  was,  not  that  the  remainder  of 
B.  was  accelerated,  which  would  undoubtedly  have  sup- 
ported the  argument  on  the  other  side,  but  that  the  heir 
at  law  of  the  grantor  should  take  the  estate  so  long  as  the 
same  was  undisposed  of.      The  Lord  Chancellor  ex- 
pressly said   that  the   next  protestant  remainder-man 
was  not  to  be  let  in  before  his  time,  so  as  to  prejudice 
or  endanger  a  third  person,  the  son  or  sons  of  the  papist. 
In  Robinson  v.  Hardcastle  (a),  the  very  point  was  raised 
whether,  where  the  first  use  is  illegal,  it  shall  defeat  the 
limitations  over,  or  accelerate  their  coming  into  posses- 
sion ;  and  the  Court  of  King's  Bench,  to  which  a  case 
was  sent,  was  of  opinion  that  a  void  use  does  not  ac- 
celerate the  limitations  over.     Mr.  J.  BvUerj  upon  the 
argument  of  that  case,  observed  that  if  a  subsequent 
limitation  depended  upon  a  prior  estate,  which  was  void, 
the  subsequent  one  must  fall  together  with  it;  but  if  the 
subsequent  limitation  did  not  depend  upon  the  other,  it 
might  then  take  place  notwithstanding  the  first  was  bad* 
Here  the  subsequent   limitation   is  wholly  dependent 
upon  that  which  precedes  it,  inasmuch  as  it  was  to  take 
effect  upon  a  contingency  which  was  to  happen  to  the 
person  intended  to  take  under  the  prior  limitation.     The 
remainder  over  was  to  take  effect  in  the  event  of  an  after-* 
born  illegitimate  child  dying  under  twenty-one,  and  as 
an  after-born  illegitimate  child  has  attained  twenty-one, 
the  remainder  over  is  absolutely  void,  and  the  gift  will 
result  to  the  heir  of  the  grantor. 

Mr. 

(a)  2  Bro.  C.  C.  82.  544.  and  8  T.  12.  241. 
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Where  m  Eaiacioa  k  ntplj  «ad!>  the 
CBCided  ia  remaioder  v2I  be  let  ic  Thos 
k  m  Kiittfinn  to  m  BKnk  for  uiisy  vidi 
ibeetfite  will  not  rurit  to  tike  giimuf  dnxBc  tbe  fife 
of  the  OMXik,  fast  the  next  Emicadoo  wi3  take  cJLu ; 
far  a  BKnk  k  for  aD  crfl  pmpoats  cSead;  T&jpa£y  ▼• 
HfcfBDodL  (a)  It  k  imposible,  for  the  fjuuMjaea  at 
dm  argmncm,  to  &diigiikfa  the  caKof  mt 
daU  not  n  rnr  from  that  of  a  mook:  the 
the  mook  to  be  a  penoo  crdliUr  mar/mn»  and  k  will 
■oc  rrrogimr  the  posiUe  birth  of  a  bastard,  fiar, 
oording  to  BUtdmdl  ▼.  Edwards  'b\  k  hath  i>o 
macjidwoA  aa  ercnt.  Whatcrertbe  feet  marbe^ 
fcrc^  as  to  an  after-born  illegitimate  child  who  •>»»S^*rd 
twent j-ooe,  the  Coort  cannot  recognise  the  existeooe  of 
sochapenooybot  will  let  in  OlUr  Lomas  ms  if  there  had 
been  no  prior  limitation  in  the  aecdement.  In  {^arrick 
T.  EmngUm^  the  tmslees  to  prcacrre  contiiigent  re* 
mainden  were  the  persons  next  in  remainder  miter  the 
Toid  limitation  to  the  papist,  and  thej  were  eotitled  to 
hold  the  estates  dorii^  the  life  of  the  papist,  whether 
he  had  issoe  or  not.  That  case,  ther^Ke,  is  ik>  ex- 
ception to  the  role  contended  for  on  the  part  of  the 
Crown. 

The  Masteb  (fthe  Rolls. 

If  in  a  grant  or  derise  there  be  a  limitatioQ  in  fee 
which  k  wholly  roid,  no  estate  passes,  and  the  use  re* 
mains  in  the  grantor,  or  results  to  the  heir  of  the 
testator.  So,  if  the  roid  limitation  be  not  of  the  fee, 
bat  of  a  partial  interest  only  as  an  estate  for  life,  the 
nse  of  soch  partial  interest  in  like  manner  remains  in 

the 


(a)  1  Am.  318.  (&)  Cro,  Elk.  509. 
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the  grantor,  or  results  to  the  heir  of  the  testator.  The 
use  in  this  case  to  the  after-born  child  in  fee,  resulted 
to  the  grantor,  and  the  subsequent  gift  to  Oiler  Lomas 
being  to  take  effect  only  in  case  the  after-born  child 
died  before  he  attained  twenty-one,  and  such  after-born 
child  having  in  fact  attained  twenty-one,  the  limitation 
to  Oiler  Lomas  could  never  take  effect,  and  the  Crown, 
standing  in  his  place,  can  have  no  claim.  The  heir  of 
the  grantor  is,  therefore,  entitled  to  the  estate  limited 
to  the  after-born  son,  and  his  heirs. 
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There  is  a  case  in  the  books  which,  at  first  sight,  seems 
to  militate  against  the  principle  which  I  have  stated.  If 
there  be  a  devise  to  a  monk  for  life,  with  remainder  over, 
it  has  been  held  that  the  devise  to  the  monk  is  void,  and 
the  remainder  over  takes  effect  upon  the  death  of  the  tes- 
tator. The  reason  given  for  that  decision  is,  that  a  monk  is 
civiliter  mortttus^  and  that  the  effect  is  the  same  as  if 
the  devise  had  been  to  a  person  who  had  died  in  the 
lifetime  of  the  testator ;  that  reason  has  no  application 
here,  and  is,  indeed,  somewhat  quaint.  It  appears  by 
reference  to  the  Registrar's  book,  that  the  point  in 
Carrick  v.  Errington  was  not  ultimately  decided,  the 
settlement  on  which  it  depended  being,  on  the  hearing 
of  the  cause  upon  further  directions,  declared  to  be 
fraudulent  and  void* 


3E  4 
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ELMSLEY  V.  YOUNG. 


Before  thc^ 
Lords  Com- 
msBiONxas. 

"^    A       T^  ^^^^  ^*^  (^^  P'  ®^'  s^P^^)^  ^^^  Plaintiffs  appealed 
fund  to  trus-  from  tlie  decision  of  the  Master  of  the   Rolls  on 

teet,  upon        ^|,g  g^^  „|„j .  ^^ j  ^^e  Defendants  appealed  from  his 
tnwt  to  pay  r         '  i        .  ▼  ^j 

the  interest  to  Honor's  decision  on  the  second  point.     It  was  agreed 

iife^wid  after    '^^^  ^^^  ^^^  appeals  should  be  considered  and  ai^ed, 

his  decease  to   as  if  they  were  a  single  appeal  from  the  whole  decree, 
pay,  transfer, 
and  assign  the 
same  among 
B,*t  children, 
and  if  no  child 
of  B.f  from 
and  imme- 
diately after 
the  decease 
of  B,  upon 
trust  to  pay, 
transfer,  and 
assign  the 
same  as  A. 
should  ap- 
point, and  in 
default  of 
appointment, 
to  pay  trans- 
fer, and  as- 


Mr.  Wigi^am  and  Mr.  Campbell^  for  the  Plaintiffs. 

In  the  first  place,  we  contend  that  Alexander  JElmsUy 
was  excluded,  by  the  terms  of  the  settlement,  from  taking 
under  the  ultimate  limitation  to  the  settlor's  next  of  kin. 
In  HoUcfway  v.  HoJUmay  (a),  it  was  held  that  the  tenant 
for  life  of  a  fund,  who  was  also  one  of  the  testator's  co* 
heiresses  at  law,  was  not  excluded  from  a  share  of  the 
fund  which  was  given  over,  in  the  event  which  happened^ 
to  such  person  or  persons  as  should  be  the  testator's 
heir  or  heirs  at  law.  in  that  case  there  was  not,  as  in 
the  present,  a  direction  to  the  trustees  to  pay  and  assign 
sign  the  same  the  fund  to  the  persons  filling  the  character  of  a  parti- 
son  or  persons  cular  class,  a  direction  absolutely  inconsistent  with  the 

supposition  that  Alexander  was  to  be  included  under  the 
ultimate  limitation.  In  Jones  v*  Colbeck{b)^  there  was  a 
gift  of  the  residue  of  the  testator's  estate  to  his  daughter^ 

and 

(«)  5  Vet.  399.  {fi)  8  Vet.  33. 


as  should  at 

the  time  of 

the  decease 

of  i4.  be  A*% 

next  of  kin. 

A,  died  in  the 

lifetime  of  B, 

without 

having  made  any  appointment;  and  j9.died  without  issue.     B.  is  not  excluded  from 

the  benefit  of  the  hmitation  to  i4.'s  next  of  kin. 

Affirmed  on  appeal. 

B,  was  the  only  surviving  brother  of  A,^  and  there  were  children  of  a  deceased 
brother  of  A,i  Held,  by  we  Lords  Commissioners,  over-ruling  PAt%)i  ▼.  Oartk, 
Hinckley  y.  Maclarem^  and  the  decision  in  the  present  case  at  the  Rolls,  that  the 
words  •*  next  of  kin,"  used  timpltciter^  are  to  be  taken  to  mean  **  nearest  of  kin," 
and  that  consequently  B,*%  personal  representatives  were  entitled  to  the  whole  fund. 
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and  a  gift  over,  in  the  events  which  happened,  among 
the  testator's  relations  in  a  due  course  of  administration, 
and  Sir  William  Grant  was  of  opinion  that  the  personal 
representatives  of  the  daughter  were  excluded,  assigning 
as  one  of  his  reasons,  that  it  was  next  to  impossible  that 
the  testator  would  have  taken  that  strange  circuitoui 
method  of  giving  her  the  whole  residue,  in  the  event  df 
her  dying  without  children,  instead  of  directly  saying- 
so.  In  the  present  case  it  is  no  less  extravagaot 
to  suppose  that  the  settlor  meant,  in  the  event'  oC 
Alexander  dying  without  issue,  to  give  to  Alexander  a 
benefit  under  the  designation  of  his  ^^  next  of  kin."  It 
was  said  that  in  order  to  support,  the  construction  for 
which  we  contend,  there  must  be  added  to  the  words 
*^  next  of  kin,"  the  words  ^*  exclusive  of  my  brother 
Alexander  \^*  but  there  would  be  much  more  force  in  the 
argument  that  if  the  settlor  under  the  words  ^'next  of 
kin  "  had  intended  to  include  a  dead  person,  he  would 
have  used  the  words  }^  inclusive  of  or  not  excluding  my 
brother  Alexander**  In  Briden  v,  Hewlett {a\  where 
the  testator  gave  his  property  to  his  mother  for  life, 
and  after  her  decease  to  such  persons  as  she  should 
by  will  appoint,  and,  in  case  she  should  die  without 
a  will,  to  such  persons  as  would  be  entitled  to  the  same 
by  virtue  of  the  statute  of  distributions,  the  same  Judge 
who  decided  the  present  case  said  it  was  clear  the  testator 
meant  to  exclude  his  mother  from  the  class  who  were  to 
take  in  the  event  of  her  intestacy.  In  Bird  v.  Wood  (&), 
it  was  held,  under  similar  circumstances,  that  the  tenant 
for  life,  the  testatrix's  daughter,  was  excluded  from  a 
limitation  to  the  next  of  kin  of  the  testatrix.  The  case 
of  a  settlement  is  much  stronger  than  that  of  a  will.  In 
a  will  the  testator  alone  speaks,  and  where  property 
is  limited  to  a  class  who  are  to  take  upon  a  contingency, 
though  a  person  belonging  to  the  class  may  die  before 

the 


\M6i 


(a)  p.  90.  Muprd, 


{b)  3  Sim,  4  Siu,  400. 
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the  property  vests  in  possession,  the  benefit  of  the  con- 
tingency will  go  to  his  representative.  But  in  a  settle- 
ment both  parties  speak ;  the  intention  of  both  parties 
must  govern  the  construction  of  the  instrument ;  and  it 
is  impossible  to  hold  that  Alexander^  being  one  of  the 
parties  to  this  contract,  should  have  meant  that  a  benefit 
should  go  to  himself  after  his  own  decease;  and  further, 
that  the  trustees  should  assign  and  transfer  the  proper^, 
which  was  the  subject  of  the  settlement,  to  him,  Alexander^ 
after  his  own  decease.  In  Pearce  v.  Vincent  (a),  a  case 
sent  to  law  from  the  Rolls,  where  estates  were  given  to  A. 
for  life,  with  a  power  of  appointing  to  an  estate  in  fee  a 
person  answering  a  particular  description,  with  remaindar 
in  defiiult  of  appointment  to  such  person,  and  the  tenant 
for  life  himself  answered  that  description,  and  made  no 
appointment,  it  was  held  by  the  Court  of  Exchequer 
that  the  tenant  for  life  was  not  excluded,  but  the  late 
Master  of  the  Rolls  was  dissatisfied  with  that  c^inion, 
and  sent  the  case  to  another  Court. 


If  the  Court  should  decide  against  us  on  this  point, 
the  words  ^*  next  of  kin,  *'used  simpHciter^  must  be  hdd 
to  mean  next  of  kin  according  to  the  statute  of  distri- 
butions; and  the  Plaintifl&  will  be  entided  to  a  moiety  of 
the  fund  as  the  children  of  the  deceased  brother  of  the 
settlor.  The  only  two  cases  which  exactly  hit  this  point 
are  Phillips  v.  Garth  (6),  and  the  late  case  of  Hinckley  ▼• 
Madarens  (c),  where  the  late  Master  of  the  Rolls,  after 
fiilly  examining  all  the  authorities,  came  to  the  cxm- 
elusion  that  Mr.  J.  BuUer's  decision,  as  to  the  meaning 
of  the  words  **  next  of  kin,''  without  more,  had  never 
been  impeached,  except  perhaps  in  the  case  of  JBramiam 
V.  Bramdom ;  and  that  the  dicta,  which  had  fidlen  from 
Judges  in  disapprobation  of  that  case,  applied,  not  to  his 


(«}  1  Cramp,  ^  Meet,  59S ; 
and  see  tlie  next  case. 


(*)  5  Bra.  C,  C  64. 

(e)  1  Mflme^Ke€m^  97. 
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decision  upon  the  effect  of  the  words  ^'  next  of  kin,"  but 
to  his  distribution  of  the  property  per  capita  -*-  a  dis- 
tribution inconsistent  with  the  construction  which  he  put 
upon  the  words  ^^  next  of  kin,"  because  he  thereby  sup- 
ported the  statute  for  one  purpose,  and  rejected  it  for  ano- 
ther. It  is  true  that  in  Brandon  v.  Brandon  (a),  Sir  Thomas 
Plumer  considers  the  weight  of  authority  to  be  against 
Phillips  V.  Garthj  as  to  the  construction  of  tlie  words 
<<  next  of  kin ; "  but  in  Brandon  v.  Brandon^  the  words 
were  <' nearest  and  next  of  kin ;"  and  what  is  said  by 
Sir  T.  Plumer,  as  to  the  effect  of  the  words  ^*  next 
of  kin,"  taken  simpiiciter,  must  be  considered  as  extra- 
judicial. The  only  question  is,  whether  the  words  ^*  next 
of  kin  "  are  to  be  considered  as  technical  words,  to  be 
understood  in  the  sense  of  next  of  kin  according  to  the 
statute  of  distributions ;  for  if  they  be  technical  words, 
and  there  is  nothing  to  explain  or  control  the  sense  in 
which  they  are  to  be  understood,  the  settlor  will  be  bound 
by  them.  That  they  are  words  of  art,  familiar  to  lawyers, 
and  used  by  them  in  the  sense  of  next  of  kin  accord- 
ing to  the  statute^  every  day's  expierience  demonstrates. 
In  references  to  the  Master  to  inquire  who  are  the  next 
of  kin,  and  in  minutes  of  decrees  and  other  forms  of 
proceedings  in  this  Court  where  that  expression  is  used, 
is  it  ever  doubted  whether  the  next  of  kin  as  in  case  of 
intestacy,  or  the  nearest  in  blood,  are  intended ;  or  does 
the  Master,  upon  such  a  reference,  ever  understand  the 
words  ^'  next  of  kin  "  in  any  other  sense  than  that  of  next 
of  kin  according  to  the  statute?  Mr.  J.  BuUer,  so  long 
ago  as  the  year  1790,  was  of  opinion  that  the  words  had 
acquired  a  well-ascertained  technical  meaning ;  his  deci- 
sion has  never  been  over-ruled,  or  disapproved  in  any 
case  where  the  same  point  came  before  the  Court;  and 
it  has  been  followed  in  Hitickley  v.  Madarens,  in  the 

case 
(a)  5  Swanti.  318. 
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case  now  under  consideration,  and  in  many  other  cases 
where  the  point  has  been  considered  too  thoroaghly 
settled  to  require  argument  In  Slantp  v.  Cooke  {a\  it 
is  expressly  laid  down  by  Lord  Kenyouj  that,  if  a  tes- 
tator makes  a  bequest  to  his  **  next  of  kin,"  and  stops 
there,  the  statute  is  certainly  the  rule  to  go  by. 

Lord  Commissioner  Shadwell  observed,  that  as  to 
the  first  point,  it  appeared  both  to  him  and  his  brother 
Commissioner  to  be  too  clear  to  render  any  argument  on 
the  other  side  necessary.  Had  he  (Lord  Commissioner 
Shadwell)  been  called  upon  to  settle  the  deed  in  such  a 
manner  as  that,  in  the  event  of  Alexander  Elmdcy  being 
dead  without  children,  Alexander  should  be  included  in 
the  class  of  next  of  kin  to  whom  the  fund  was  ulti- 
mately limited,  he  should  have  used  the  words  in  this 
deed,  and  none  other.     The  counsel  on  the  other  side 

would,  therefore,  confine  themselves  to  the  second  point 

Mr.  Tinney  and  Mr.  Ixrcat^  for  the  Defendants. 

The  Court  having  decided  that  Alexander  Blmsley 
was  not  excluded  by  the  terms  of  the  settlement,  we 
have  next  to  contend  that  the  representatives  of  Alex- 
ander,  as  the  nearest  in  blood,  are  entitled  to  the  whole 
fund.  This  must  be  considered  as  a  question  of  in- 
tention, and  it  is  clear  that,  according  to  the  common 
understanding  of  mankind,  the  next  of  kin  mean  nearest 
in  blood.  If  a  man,  having  a  brother,  and  a  nephew 
the  son  of  a  deceased  brother  or  sister,  had,  before  the 
statute,  been  asked  who  was  his  next  of  kin,  would  he  have 
hesitated  in  designating  his  brother  ?  So,  if  he  had  two 
sons  living,  and  grand-children,  descendants  of  a  deceased 
son,  would  he  have  included  his  grand-K^hildren  in  the  de- 
scription of  his  next  of  kin?    There  can  be  no  doubt  as 

to 

(a)  1  Cox,  234. 
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to  the  natural  sense  of  the  expression  **  next  of  kin,"  18S5. 
and  that  natural  sense  is  recognised  by  the  statute  of 
distributions  itself.  The  sixth  section  of  the  act  (a) 
enacts,  that  ^Hn  case  there  be  no  children,  nor  any 
legal  representatives  of  them,  then  one  moiety  of  the 
said  estate  is  to  be  allotted  to  the  wife  of  the  intestate, 
the  remainder  of  the  said  estate  to  be  distributed 
equally  to  every  of  the  next  of  kindred  of  the  intestate, 
who  are  in  equal  degree,  and  those  who  legally  repre- 
sent them/'  The  next  of  kindred,  therefore,  are  re- 
cognised as  the  nearest  of  kin,  and  those  who  legally 
represent  them  are  expressly  distinguished  from  such 
nearest  of  kin.  The  decision  of  Mr.  J.  BuUer  in 
Phillips  V.  Garth  (b)  has  been  successively  disapproved 
by  Lord  Thurlowy  Lord  Eldoriy  and  Sir  William  Grant ; 
and  in  Brandon  v.  Brandon  {c)  it  was  expressly  over- 
ruled by  Sir  Thomas  Plumer.  It  is  true,  that  the  words 
in  Brandon  v.  Brandon  were  **  nearest  and  next  of  kin," 
but  those  words  are  not  capable  of  being  distinguished 
from  "  next  of  kin."  With  the  exception  of  Phillips 
V.  Garthi  and  HincJdey  v.  Maclarens,  which  followed  it, 
there  is  no  case  in  which  an  interpretation  has  been 
given  to  the  words  ^*next  of  kin,"  other  than  their 
natural,  which  is  also  their  legal  sense.  All  the  other 
cases,  in  which  the  statute  of  distributions  has  been 
resorted  to,  are  cases  in  which  the  expressions  used 
by  the  testator  have  been  of  so  vague  a  nature,  such  as 
**  relations,"  and  the  like,  that  the  Court  has  felt  itself 
compelled  to  resort  to  some  rule  in  order  to  give  a 

* 

definite  meaning  to  the  words  used  by  the  testator,  and 
under  such  circumstances  has  considered  the  statute  as 
the  most  equitable  guide :  Thomas  v.  Hole  (d).  Green  v. 
Howard {e)j Lowndes  v.  Stone {g\  Harding  v.  Glyn{h\ 

Wright 

{a)  SS  &  S3  C,  9.  c.  10.  {e)  1  Bro.  C,  C.31. 

(^)  3  Bro.  C,  C,  64.  (g)  4  Vet.  649. 

(c)  3  Swantt.  312.  (A)  1  Aik.  460. 
^//)  Ca,temp.  Talh,25\. 
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Wright  V.  Ath/ns.  (a)  Even  Stamp  v.  Cooke  (6),  where 
Lord  Kenyon  uttered  the  dictum  relied  upon  by  the 
the  other  side,  was  a  case  of  that  description. 

Mr«  tVigram^  in  reply. 


-^«y  9.  Lord  Commissioner  Shadwell. 

By  the  instrument  which  is  the  subject  of  the  suit, 
the  settlor,  Peter  Elmdey^  in  the  event  of  the  death  of 
his  brother  Alexander  Eimsleyj  and  failure  of  his  issuer 
gives  a  sum  of  stock  to  trustees  upon  trust  to  pay, 
assign,  and  transfer  the  same  to  himself  Peter  ElmsUy^ 
if  he  should  be  living,  and  if  he  should  not  be  living,  as 
he  should  appoint;  and  in  default  of  appointment  to 
such  person  or  persons  as  should  at  the  time  of  the 
decease  of  the  said  Peter  Etmsley  be  the  next  of  kin  of  him 
the  said  Peter  Elmsle^f  and  to  and  for  no  other  use, 
trust,  intent,  or  purpose  whatsoever.  Peter  Elmsley  died, 
leaving  his  brother  Alexander^  and  children  of  a  deceased 
brother  JbA/s,  surviving  him ;  and  the  question  is,  whether 
the  children  of  the  deceased  brother  shall,  by  virtue  of 
the  words  **  next  of  kin,"  participate  in  the  fund  with 
the  setdor's  brother.  It  was  said  that  the  term 
^*  next  of  kin  "  means,  by  force  of  its  own  natural  im* 
port,  the  persons  who  take  as  next  of  kin  by  the  statute 
of  distributions;  but  that  this  is  not  so  is  manifest  upon 
the  face  of  the  statute  itself,  in  the  sixth  section  of  which 
it  is  enacted,  **  that  in  case  there  be  no  children,  nor  any 
legal  representatives  of  them,  then  one  moiety  of  the 
estate  is  to  be  allotted  to  the  wife  of  the  intestate,  the 
remainder  of  the  said  estate  to  be  distributed  equally  to 
every  of  the  next  of  kindred  of  the  intestate,  who  are 
in  equal  degree,  and  those  who  legally  represent  them ;" 
so  that  the  statute  does  emphatically,  in  directing  a  dis- 
tribution 

(a)  1  Turn.  ^  Ruts.  143.  (6)  1  Cox,  234. 
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tribution  in  a  particular  case^  take  notice  that  the  per- 
sons who  are  to  take  shall  be  the  next  of  kin,  and  some 
other  persons,  besides  the  next  of  kin  of  the  intestate. 
It  is  perfectly  true  that  for  the  purposes  of  decrees  and 
orders  in  this  Court,  the  term  *^next  of  kin"  is  under- 
stood, as  a  matter  of  course,  to  signify  those  persons 
who  would  be  entitled  under  the  statute  of  distributions ; 
a  fact  which  will  be  manifest  upon  examination  of  the 
forms  given  in  Mr.  S^/on's  Valuable  book  on  decrees. 
It  is  by  no  means  true,  however,  as  a  general  pro- 
position, that  the  term  <<  next  of  kin"  is  taken  to  signify 
those  who  are  entitled  under  the  statute  of  distributions ; 
and  I  say  so,  because,  from  my  own  personal  knowledge, 
in  marriage  settlements,  where  a  limitation  is  to  be  made 
of  personal  property  brought  in  by  the  husband  or  wife 
in  the  event  of  the  party  bringing  it  in  dying  without 
leaving  children,  the  limitation  is  never  in  any  well- 
drawn  settlement  made  to  the  next  of  kin,  but  it  is 
always  couched  in  these  words,  or  words  tantamount 
to  them,  that  the  property  shall  go  to  the  person  or 
persons  who  would  be  entitled  to  the  clear  residue  of 
the  personal  estate  of  the  party  deceased,  in  case  that 
party  had  died  unmarried  and  intestate.     This,  or  some 
such   form   of  words  is   always  found  in  every  well- 
drawn  conveyance,  and  this  form  of  words  shews  that, 
in  the  opinion  of  conveyancers,  a  clear  distinction  exists 
between  next  of  kin  and  those  persons  who  are  entitled 
under  the  statute  of  distributions. 


1 835. 


It  appears  that  a  doubt  was  first  created  upon  this 
point  by  a  dictum  which  fell  from  a  most  eminent  and 
learned  Judge,  Lord  Kenyonj  in  the  case  of  Stamp  v. 
Cooke  (a) J  which  was  decided  in  1786.  It  is  to  be 
observed,  that  the  only  point  which  it  was  necessary 
to  decide  in  that  case  was  the  construction  to  be 
put  upon  the  words   ^*  next  relations,"  coupled   with 

words 

(a)  1  Cox,  S34. 
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words  which  went  to  interpret  the  testator's  meaning, 
^^as  sisters,  nephews,  and  nieces."  It  was  not  ne<:es- 
sary  to  the  decision  of  that  point,  that  Lord  Kemfoa 
shpuld  use  the  expressions  which  are  found  in  the 
report.  Lord  Kemfon^  however,  certainly  does  say  that, 
^'  if  the  residue  had  been  given  to  the  *  next  of  kin,' 
and  the  testator  had  stopped  there,  the  statute  would 
have  been  the  rule  to  go  by;  and  although  nephews 
and  nieces  are  not  in  fact  so  near  as  brothers  and 
sisters,  yet  the  fund  would  have  been  distributable  per 
stirpes  according  to  the  statute."  But  though  this 
opinion  was  expressed  by  Lord  Kenyan^  if  the  re- 
port be  correct,  one  cannot  at  the  same  time  but 
think,  with  great  humility,  that  the  very  words  of  the 
statute  were  not  present  to  his  Lordship's  recollection, 
especially  as  it  was  not  necessary  for  the  decision  of 
the  case  that  any  such  proposition  should  be  laid  down. 
In  1790,  the  case  of  Phillips  v.  Garth  (a)  came  before 
Mr.  Justice  BuUerj  sitting  for  the  Lord  Chancellor.  In 
that  case,  the  testator  bequeathed  the  residue  of  his 
estate  and  effects  to  be  equally  divided  to  and  amongst 
his  next  of  kin,  share  and  share  alike.  Mr.  Justice 
Buller  goes  at  some  length  into  the  cases,  and  he  says, 
<*  I  cannot  distinguish  this  case  from  Thomas  v.  HoU ; 
that  case  is  in  point,  except  that  there  the  word  is 
<  relations,'  which  being  to  be  construed  next  of  kin, 
makes  it  this  case."  It  is  not  necessary  for  the  decision 
of  the  present  case,  to  advert  to  the  construction  which  has 
been  put  upon  the  word  "  relations;"  true  it  is  that  in 
some  of  the  cases,  in  order  to  give  some  certainty  to 
a  word  in  itself  of  vague  and  indefinite  signification,  it 
has  been  held  that  those  should  take  under  the  de- 
scription of  <<  relations "  who  would  have  been  entitled 
to  take  under  the  statute  of  distribution.  The  decision  in 
Phillips  V.  Garlh  was,  that  the  residue  should  be  divided 
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into  thirteen  parts,  of  which  the  brothers,  nephews,  and 
nieces  were  each  to  take  one  share.  The  cause  after- 
wards came  before  Lord  ThurlaWf  upon  a  petition  of  re- 
hearing presented  by  one  of  the  testator's  nephews ;  but 
Lord  Thttrlcfw,  inclining  much  in  favour  of  the  right 
of  the  brothers,  directed  the  case  to  stand  over  to  enable 
the  brothers  to  present  a  petition,  and  the  cause  was 
subsequently  compromised. 


ElmblsV 

YOUNO. 


In  Garrick  v.  Lord  Camden  (a).  Lord  Eldon  says,  he 
had  always  great  doubt  upon  the  case  of  Phillips  v.  Garth; 
he  states  the  reasoning  upon  which  Lord  Thurlow  went  in 
disapproving  of  Mr.  JusiiceBuller's  decision,  namely,  that 
*^next  of  kin,"  being  the  only  description,  withontthe  addi- 
tion which  is  in  the  statute  of  those  who  represent  them, 
the  children  of  the  deceased  brothers  and  sisters  ought 
not  to  take  under  such  a  bequest ;  and  it  appears  that  he 
coincided  in  opinion  with  Lord  Thurlow.  In  Smith  v. 
Campbell  (6),  Sir  William  Grant  says,  •*  even  if  the 
testator  in  this  case  had  made  use  of  the  words  *  next 
of  kin,*  instead  of  his  *  nearest  surviving  relations,'  yet 
if  there  had  been  nothing  in  the  will  to  shew  that  he  meant 
the  next  of  kin  according  to  the  statute  of  distributions, 
I  should  have  thought  the  brothers  and  sisters  would 
have  been  exclusively  entitled ; "  and  he  proceeds  to  notice 
Mr.  Justice  Btdler^s  decision  to  the  contrary  in  Phillips 
V.  Garthj  and  Lord  Thurlow*s  disapprobation  of  that 
decision.  Then  we  have  the  case  of  Brandon  v.  Bran- 
don (c)  before  Sir  Thomas  Plumer,  where  the  limitation 
was  to  the  "  nearest  and  next  of  kin  of  Abigail  Brandon  ;** 
and  the  question  was,  whether  the  brother  of  Abigail 
Brandon  was  exclusively  entitled,  or  whether  children 
of  two  deceased  sisters  were  entitled  to  participate ;  so 
that  the  case  is  in  ei!ect  the  same  as  the  present,  with 

th(^ 
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ibe  addition  only  that  the  words  were  **  nearest  and  next 
of  kin,"  instead  of  the  words  "  next  of  kin"  by  them- 
selves. Sir  Thomas  Plumer  notices  the  disapprobation  of 
the  decision  in  Phillips  v.  Garth  expressed  by  Lord 
Thurlow^  Lord  Eldon^  and  Sir  JV.  Grant  i  and  he  arrives 
at  the  conclusion,  that  the  weight  of  authority  is  against 
the  doctrine  of  Phillips  v.  Garth.  The  Master  of  the 
Rolls  took  further  time  to  consider  the  case ;  and  when 
he  delivered  his  final  judgment,  he  adhered  to  the 
opinion  which  he  had  before  expressed. 


We  have  therefore  the  authority  of  Sir  Thomas 
Plumer  overruling  Phillips  v.  Garth  in  a  case  which  is 
in  terms  the  same,  except  as  to  the  addition  of  the  word 
^*  nearest,"  which  appears  to  me  to  make  no  difierence  in 
the  case.  We  have  the  disapprobation  of  Lord  ThtarlaWf 
the  disapprobation  of  Lord  Eldon^  the  disapprobation  of 
Sir  W.  Grant  s  all  these  Judges  concurring  in  the  opinion 
expressed  by  Sir  Thomas  Plumer.  It  appears,  therefore, 
to  me,  and  my  brother  Commissioner,  who  will  state  bis 
own  opinion  upon  the  point,  that  it  is  impossible  to  get 
over  the  weight  of  these  authorities;  that  Sir  Thowuis 
Pltimer*s  decision  was,  both  on  principle  and  in  point 
of  authority,  the  right  one ;  and  that  the  decision  of  the 
late  Master  of  the  Rolls  was  wrong.  His  Honor's 
decree,  therefore,  as  to  this  part  of  the  case^  must  be 
reversed. 


Lord  Commissioner  Bosanquet. 

As  the  judgment  pronounced  by  the  Court  is  a  judg- 
ment of  reversal,  I  think  it  my  duty  to  assign  my  reasons 
for  concurring  in  that  judgment.  The  question  is,  whe- 
ther the  doctrine  laid  down  by  Mr.  J.  Bulier,  in  the  case 
of  Phillips  V.  Garth,  respecting  the  meaning  of  the 
words  *'  next  of  kin,"  and  adopted  by  the  late  Master 
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of  the  Rolls  in  Hinckley  v.  MaclarenSj  can  be  supported. 
In  Phillips  V.  Garthy  Mr.  J.  Buller,  referring  to  a  rule 
laid  down  by  himself  inHodgsony.  Ambrose{a\  sets  out  by 
saying  that,  where  the  testator  uses  technical  phrases,  the 
Court  is  bound  to  understand  them  as  such,  unless  the 
testator  uses  other  expressions  in  other  parts  of  the  will 
which  shew  that  he  did  not  mean  to  use  those  phrases 
technically;  and  he  says  that,  if  the  words  *'  next  of  kin" 
are  technical  words,  they  must  prevail  in  the  case  before 
him.  He  afterwards  says,  **  I  cannot  distinguish  this 
case  from  that  of  Thomas  v.  Hole.  That  case  is  in 
point,  except  that  there  the  word  is  *  relations,'  which 
being  to  be  construed  *  next  of  kin,'  makes  it  this  case." 


18S5. 


The  two  grounds,  then,  upon  which  the  decision  of 
Mr.  J.  Buller  proceeds,  are  first,  that  the  words  "  next 
of  kin  "  have,  since  the  statute,  acquired  a  particular 
meaning ;  and,  secondly,  that  the  case  of  Thomas  v.  Hole 
was  a  decision  in  point  to  govern  that  case.     Now  how, 
and  when,  and  to  what  extent  did  the  words  ^^  next  of 
kin  "  acquire  any  particular  meaning  distinct  from  their 
known  legal  meaning?     That  before  the  statute   the 
meaning  of  those  words  was  clear  and  intelligible,  and 
that  there  was  no  difficulty  in  applying  them,  as  they 
had  been  applied  on  former  occasions  and  according  to 
the  language  of  Lord  Coke,  to  the  next  in  blood,  there 
can  be  no  doubt.    How,  then,  did  they  acquire  a  different 
meaning;  and  how  can  that  meaning  be  applied  to  an 
instrument  which  does  not  profess  to  relate  to  the  statute 
of  distributions  —  which  does  not  profess  to  relate  to  an 
intestacy — but  which,  on  the  contrary,  professes  to  point 
out  the  particular  persons  who  are  to  take  the  property, 
and  which,  as  it  appears  to  me,  indicates  an  anxiety 
not  to  leave  any  part  of  the  settlor's  property  undisposed 
of?    Do  the  words  *^  next  of  kin  "  imply  that  a  distri- 
bution 

(a)  Dotig,  537. 
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18S5.  bution  is  to  be  made  according  to  the  directions  of  the 
statute,  or  are  they  to  be  construed  *^  next  of  kin  "  as 
described  in  the  statute?  That  they  do  not  imply  a  distri- 
bution according  to  the  provisions  of  the  statute,  is,  I 
think,  clear  from  this  circumstance,  that  they  do  not  ex- 
tend to  the  wife ;  for  it  is  not  argued  that  they  extend  to 
the  wife.  Mr.  J.  BuUer,  in  his  judgment,  considered  them 
not  as  determining  the  manner  in  which  the  proper^ 
was  to  be  distributed,  but  as  a  descrtptio  personarum; 
and  having  used  the  words  for  the  purpose  of  determining 
what  persons  were  to  take,  he  then  availed  himself  of 
the  words  of  the  particular  instrument,  namely,  ^<  share 
and  share  alike,"  for  the  purpose  of  determining  the  mode 
of  distribution,  and  he  accordingly  directed  a  distribution 
per  capita. 

If  the  words  ^'  next  of  kin"  are  to  be  understood 
according  to  the  description  of  the  statute,  it  is  necessary 
to  consider  what  the  descriptioil  of  the  statute  is.  The 
statute  says,  '^  to  every  of  the  next  of  kindred  to  the 
intestate,  who  are  in  equal  degree,  and  those  who  legally 
represent  them;"  so  that  next  of  kin  described  by  the 
statute  are  those  in  equal  degree,  to  which  the  statute 
superadds  other  words,  describing  the  representatives 
as  distinct  from  the  next  of  kin.  If  the  words  ^^next  of 
kin"  have  acquired  any  particular  meaning,  I  would  ask 
how  far  does  that  meaning  extend,  and  where  is  the 
ground  for  saying  that  they  import  more  or  less  than 
their  natural  legal  sense?  If  they  include  the  represent- 
atives of  deceased  persons,  at  what  period  does  that 
representation  stop  ?  Do  the  words  "  next  of  kin," 
used  simply  and  absolutely,  and  without  reference  to 
any  intestacy,  or  to  the  statute,  include  not  merely 
representatives,  but  representatives  limited  by  a  parti- 
cular description  afterwards  to  be  found  in  the  statute? 
I  find  great  difficulty  in  saying,  even  supposing  this  to 
be  a  case  devoid  of  all  authority,  that  the  words  *^  next 
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of  kin/'  used  as  they  are  in  an  instrument  having  no 
reference  to  the  disposition  of  property  in  case  of  in- 
testacy, and  that  instrument  being  not  a  will,  but  a  deed, 
can  possibly  be  construed  in  a  different  sense  from  that 
which  the  law  ascribes  to  them. 
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As  to  the  second  ground  upon  which  Phillips  v.  Gatik 
was  decided,  namely,  that  Thomas  v.  HoUf  where  the 
word  *^  relations"  was  held  to  mean  next  of  kin  accord- 
ing to  the  statute,  was  a  case  in  point,  it  is  to  be  ob-^ 
served,  that  the  ground  upon  which  in  Thomcts  y.  Hok^ 
and  many  other  cases,  the  words  **  relations''  and 
*^  family"  have  been  held  to  import  next  of  kin  accord- 
ing to  the  statute,  is  this,  —  that  those  expressions, 
being  in  themselves  vague  and  indefinite,  must  of 
necessity  receive  some  limitation;  and  the  statute  has 
been  taken  as  the  criterion  of  the  limitation  to  be 
imposed  upon  them.  The  words  ^*  next  of  kin"  are  in 
themselves  definite;  the  word  *<  relations"  is  in  itself 
indefinite;  the  reason,  therefore,  which  applies  for  im- 
posing this  limitation  in  the  one  case  does  not  apply  in 
the  other. 

The  case  of  Phillips  v.  Garth^  however,  is  not  devoid 
of  authority  to  support  it. 


In  Slamp  v.  Cookcj  which  was  decided  two  years 
before  the  case  of  Phillips  v.  Garthj  Lord  Kenyon  ex- 
presses himself  in  terms  which  directly  apply  to  this 
case.  It  is,  however,  an  extra-judicial  opinion,  and  not 
necessary  for  the  decision  of  the  case  before  him.  The 
testator  in  that  case  gave  the  residue  of  his  estate  to  his 
*^  next  relations,  as  sisters,  nephews,  and  nieces."  The 
state  of  the  testator's  family  is  necessarily  to  be  attended 
to;  there  were  three  sisters,  and  one  child  of  a  deceased 
sister,  and  another  child  of  a  deceased  brother,  living  at 
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his  death.  The  distribution  was  made  into  five  partS) 
each  of  the  sisters  taking  one  part,  and  the  two  repre- 
sentatives  of  the  deceased  brother  and  sister  taking 
respectively  another  part.  It  will  be  observed  that,  in 
this  case,  admitting  that  representation  was  to  take 
place  with  reference  to  the  shares  of  the  deceased 
parents,  the  question  did  not  arise  whether  the  children 
were  to  take  per  capita^  or  per  stirpes,  because  there 
was  but  one  child  of  each  parent ;  and  I  believe  it  frill 
be  found  that  there  is  no  case  in  which  such  a  distri- 
bution has  been  directed  as  that  made  by  Mr.  J.  Btdler 
in  PhiUips  v.  Garth. 


In  ZjOfwndes  v.  Stone,  the  words  were,  ^^  to  the  next 
of  kin,  or  the  heir  at  law."  These  words  are  either 
alternative  words,  or  they  are  ambiguous ;  either  the 
bequest  was  void  for  uncertainty,  in  which  case  the 
property  would  go  according  to  the  statute  of  distribu- 
tions ;  or  it  was  to  be  construed  so  as  to  give  effect  to 
all  the  words  employed,  in  which  case  they  might 
reasonably  be  taken  to  mean  the  nearest  kindred  endded 
to  take  by  legal  succession,  and  consequently  to  import 
a  distribution  according  to  the  provisions  of  the  statute. 
This  case,  therefore,  is  not  applicable  to  one  in  which  the 
words  *'next  of  kin"  are  employed  without  context  to  ex- 
plain them ;  and  I  only  refer  to  it  that  I  may  not  be 
supposed  to  have  passed  it  over. 

If  the  case  decided  by  Mr.  J.  BuUer  were  unopposed 
by  any  authority,  the  Court  would  be  extremely  un- 
willing to  disturb  an  opinion  pronounced  so  long  ago, 
and  which  had  been  acquiesced  in ;  nor  can  we  fail  to 
regard  the  dictum  of  Lord  Kenyon,  in  Stamp  v.  Coole^ 
with  that  reverence  to  which  every  thing  which  fell, 
either  judicially  or  extra-judicially,  from  a  person  so 
eminently  learned,  is  entided  ;  but  we  must  also  look  at 
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the  opinions  pronounced  by  distingaished  judges  upon 
the  other  side  of  the  question,  and  we  are  bound  to 
examine  the  weight  of  opposing  authorities. 

In  the  first  place,  it  appears  to  me  that  the  case  of 
Phillips  V.  Garth  cannot  strictly  be  considered  as  an 
authority,  because  the  judgment  of  Mr.  J.  Btdler^  who 
sat  for  Lord  ThurloWi  was  not  carried  into  effect.  The 
decision  of  that  learned  Judge  was,  that  the  next  of  kin 
were  to  be  considered  as  the  persons  described  in  the 
statute  of  distributions;  but,  instead  of  giving  effect  to 
that  decision,  he  directed  that  the  property  should  be 
divided  into  thirteen  parts,  thus  giving  only  one 
thirteenth  to  each  of  the  surviving  brothers,  and  one 
thirteenth  to  each  of  the  nephews  and  nieces.  It  is 
clear,  from  what  Lord  Eldan  said  in  Garrick  v.  Lord 
Camden^  that  Lord  Thurkrafs  doubt  was  not  merdy 
as  to  the  distribution  per  capita^  but  that  he  objected 
to  letting  in  the  nephews  and  nieces  at  all  to  par* 
ticipate  with  the  surviving  brothers.  In  the  result,  the 
suit  was  compromised,  and  a  distribution  per  stirpes 
took  place  by  agreement  between  the  parties.  Now,  I 
am  by  no  means  satisfied  that  if  Mr.  J.  Buller  had  not 
felt  himself  bound  to  decide  that  the  distribution  should 
be  per  capita^  he  would  have  come  to  the  same  con- 
clusion that  he  did,  or  that  he  might  not  in  that  case 
have  reasoned  thus :  —  *Mf  these  words  are  not  to  be 
taken  as  a  descriptio  personarum  including  all  these 
persons,  and  consequently  involving  a  distribution  per 
capita^  then  I  must  revert  to  the  true  and  legal  meaning 
of  the  words  ^  next  of  kin,'  and  confine  the  bequest  to 
those  who  are  really  the  next  of  kin.''  In  Garrick  v« 
Lord  Camdeuj  Lord  Eldon  not  only  states  the  ground  of 
Lord  Thurlaafs  objection  to  the'^decision  in  Phillips  v. 
Garthf  but  he  says  that  he  himself  had  <^  always  great 
doubt  of  the  case  before  Mr.  J.  Buller  J*     And  why  ? 
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1S35.  Because  Mr.  J.  Duller  thought  that  those  who  weie  to 
take  per  stirpeSi  as  well  as  those  who  were  to  take  -per 
capita^  were  included.  Now,  those  who  were  take  per 
stirpes  are  the  representatives,  and  those  who  were  to 
take  per  capita  are  the  kindred  in  equal  degree ;  and 
Lord  EUUm'8  doubt  of  the  propriety  of  Mr.  J.  BuUet^s 
decision  was,  that  it  included  those  who  were  to  take 
by  representation  as  well  as  those  who  were  to  take 
per  capita,  because  they  were  in  equal  degree.  That, 
as  it  appears  to  me,  was  a  distinct  disapprobation  of 
the  principle  of  including  representatives  in  the  words 
"  next  of  kin."  Lord  Eldon  observes,  in  the  case  before 
the  Court  {Garrick  v.  Lord  Camden),  that  it  would  be 
very  difficult  to  say  that  representatives  would  not  take 
under  that  will.  By  that  will  the  testator  directed  the 
property  to  be  divided  among  his  next  of  kin,  as  if  be 
had  died  intestate ;  Lord  Eldon,  therefore,  imports  into 
his  view  of  the  particular  case  the  words  *'  as  if  he  had 
died  intestate ;  ^  and  there  being  a  distinct  reference  to 
the  case  of  intestacy,  he  was  of  opinion  that  the  dis- 
tribution should  be  made  according  to  the  statute^  with 
this  qualification,  however,  that,  regard  being  had  to  the 
context  of  the  whole  will,  there  was  iio  intention  that 
the  widow  should  be  included. 

In  addition  to  the  opinion  of  Lord  Thurhrm  and  Lord 
Eldon  with  respect  to  Mr.  J.  Buller^s  decision  in  Phillips 
V.  Garth,  there  is  the  opinion  of  Sir  William  Grant,  which 
certainly  was  not  confined  to  that  part  of  Mr.  J.  Buller*s 
judgment  which  relates  to  the  distribution  per  capita.  In 
Smith  V.  Campbell  Sir  W^.  Grant  says,  **  Even  if  the 
words  were  *  next  of  kin,'  yet  if  there  was  nothing  to 
shew  that  the  testator  had  reference  to  the  statute  of 
distributions,  or  to  a  division,  as  in  the  case  of  intestacy, 
the  inclination  of  my  opinion  would  be  that  the  nearest 
in  kindred   only  are  entitled,  and  that  brothers  and 

sisters 


CASES  IN  CHANCERY. 


79T 


sisters  would  exclude  nephews  and  nieces  from  partici- 
pating in  such  a  bequest.  I  know  the  contrary  was 
determined  by  Mr.  J.  BuUer^  in  Phillips  v.  Garih^  who 
held  that,  under  the  words  '  next  of  kin/  two  surviving 
brothers  were  not  alone  entitled,  but  nephews  and  nieces 
were  included  with  them.  That  case  came  before  Lord 
TAurlcWj  but  not  upon  that  point,  the  brothers  not  appeal-* 
ing  from  Mr.  J.  Buller^s  decision ;  but  the  inclination  of 
Lord  ThwUmfs  opinion  was  so  strong  against  that  of 
Mr.  J.  Bulier,  that  his  lordship  directed  the  cause  to 
stand  over,  that  the  brothers  might  have  an  opportunity 
of  applying  to  rehear  the  cause.  It  was,  however, 
compromised ;  and  there  was  no  decision  of  that  point." 
Sir  fV,  Grant  goes  on  to  say,  *^  In  the  case  of  Garrick 
V.  Lord  Camdai^  the  Lord  Chancellor,  referring  to  Lord 
Thurlow^s  doubt,  states  his  own  also,  with  regard  to  that 
decision  of  Mr.  J.  BtdUerJ*  Now,  the  letting  in  of  the 
representatives  was  the  part  of  the  decision  which  Sir 
fV.  Grant  had  himself  been  objecting  to. 
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Then,  there  is  the  distinct  and  positive  opinion  of  Sit 
T.  PlumeTy  in  Brandon  v.  Brandon^  who  says  expressly 
the  case  of  Phillips  v.  Garth  is  directly  in  point,  yet 
decides  against  it.  He  says  that  it  was  not  approved  by 
Lord  Thurlaw  ;  that  it  was  doubted  by  Lord  Eldon  s  that 
Sir  W.  Grant  would  have  decided  in  favour  of  the  brothers; 
and  adds,  that  Sir  W.  Grant's  *^  opinion  was  uttered  after 
a  review  of  all  the  authorities,  and  affords  the  third  instance 
of  a  judicial  disapprobatiop  of  the  doctrine  of  Mr.  J.  j5fi/« 
ler"  And  Sir  T.  Plumcr  himself,  after  a  full  examination 
of  the  cases,  comes  to  the  conclusion  that  the  weight  of 
authority  is  against  the  doctrine  of  Phillips  v.  Garth. 


The  decision  of  Mr.  J.  Btdler  has,  however,  been  fol« 
lowed  by  the  late  Master  of  the  Rolls,  whose  opinion  is  un« 
doubted  ly  entitled  to  great  respect,  in  the  case  oi  Hinckley  v. 

Maclarens ; 
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Madarens  :  and  be  adhered  to  the  opinioo  caqireased  hj 
him  io  that  case  in  the  case  now  mider  oooMderatioD. 
In  Hindkyr.  3£iclarens  his  Honor  said  ^'tlie  inciiiiatioB 
of  bis  opinion  was  eztremel  j  strong  that,  where  the  vordi 
*  next  of  kin '  were  used  siw^iciUr  in  a  gift  orer,  and 
without  explanatory  context,  shewing  a  diflferent  intCD* 
tion  on  the  part  of  the  testator,  they  must  be  taken  ta 
mean  next  of  kin  according  to  the  statute  of  dia- 
tribotions.  The  decision  in  Phillips  t.  Garih  had  noC 
been  impeached  except  as  to  the  distribation  of  the  pro- 
per^,  which  Mr.  J.  BuUer  divided  per  capUa^  and  not 
per  stirpes^  thereby  supporting  the  statute  for  one 
purpose,  and  rejecting  it  for  another.  This  was  di» 
rectly  the  effect  of  Lord  EldofCs  objection  to  that  (k- 
cision ;  it  might  also  be  the  effect  of  Sir  William  Granf% 
objection  to  it  in  Smith  t.  Campbell;  and  if  not  the  effect 
of  Sir  Thomas  Plwner's  objection  to  it  in  Brandon  r. 
Brandon,  the  words  of  the  settlement  in  that  case  were 
such  as  to  render  the  decision  not  inconsistent  with 
Phillips  V.  Garth.  In  fact,  the  appeal  against  Mr.  J. 
Buller^s  decision  was  abandoned  upon  a  compromise 
among  the  next  of  kin,  by  which  the  property  was  di- 
vided between  them  per  stirpes,  and  not^^r  capita  ^  which 
shews  the  ground  of  the  objection  taken  to  the  decision, 
and  the  opinion  entertained  of  that  part  of  it  which  di- 
rects the  mode  of  distribution.'' 


If  the  observations  I  have  made  upon  this  subject,  and 
the  view  which  I  take  of  the  case,  be  correct,  the  objection 
to  Mr.  J.  Bidler*s  judgment  was  not  to  the  distribution 
per  capita,  but  to  the  foundation  itself  of  the  judgment. 
The  objection  was,  that  Mr.  J.  Btdler  had  not  given  the 
property  exclusively  to  the  two  brothers.  If  that  be  so, 
the  observation  made  by  the  late  Master  of  the  Rolls  for 
the  purpose  of  getting  rid  of  the  effect  of  the  subsequent 
cases  appears  not  to  be  well  founded. 

Un- 
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Undoubtedly  there  are  very  great  authorities  on  the  1895. 
one  side,  and  on  the  other;  and  it  is  the  duty  of  the 
Court  to  weigh  these  authorities.  We  are  called  upon 
by  our  duty  to  decide  according  to  the  best  opinion 
which  we  are  able  to  form ;  and,  having  reviewed  the 
authorities  with  the  best  diligence  I  could  apply  to  the 
subject,  I  think  myself  bound  to  come  to  the  conclusion)  ^ 
that  the  weight  of  authority  is  against  the  decision  of 
Mr*  Justice  Bullerj  with  respect  to  the  meaning  of  the 
words  '^  next  of  kin,"  when  used  simpliciier,  and  against 
the  opinion  of  the  late  Master  of  the  Rolls  in  Hinckley  v. 
Maclarensj  and  in  the  case  now  before  the  Court. 


soo 
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Rolls. 

Jam.  17. 

1833. 
Jwne  10. 

A  testator 
devised  bis 
real  estates  to 


PEARCE  V.  VINCENT. 


jnCHARD  PEARCE,  by  hU  will,  dated  the  SOth  of 

March  1813,  after  devising  certain  estates   to  be 

sold  For  the  payment  of  debts  and  legacies,   and  giTiog 


f?*'^*"* .  the  surplus  of  the  produce  of  sale,  after  such  payment^ 
ThomoM  to  his  cousin,  Thomas  Pearce,  and  after  bequeathing  an 

^^^d^i^  annuity  of  200/.  to  Mary  Heywoodj  to  be  paid  out  of 
71  P.'s  de-  his  freehold  and  copyhold  estates,  not  thereinbefore  de- 
vised'all  bis'  vised,  gave  and  devised  his  manors  of  Flamstead  and 
estates, as  well  St.  AgneUsy  in  the  county  of  Hertford^  and  bis  manor  of 
sonal,  to  Starrwicky  in  the  county  of  Northampton^  and  also  all  and 

such  of  his  every  his  lands,  real  estates,  and  hereditaments,  both  free* 
the  name  of  hold  and  copyhold,  situate  in  the  counties  oT  Hertjbrd^ 
anMdl'as  "*  Leicester,  and  Northampton  (except  the  estates  before 
T.  P,  should    devised  to  be  sold,  and  the  advowson  of  the  rectory  of 

Husbands  Bosrjcorth),  or  elsewhere,  unto  his  said  cousin, 
Thomas  Pearce  and  his  assigns,  for  and  during  the  term  of 
his  natural  life ;  and  he  gave,  devised,  and  bequeathed  all 
his  said  manors,  and  his  advowson  of  Husbands  Bosrsoortk 
aforesaid,  and  all  his  lands  and  hereditaments  situate  in 
the  counties  o{  Hertford,  Leicester,  Northampton^  and  else- 
where, 
approve  of  or 

adopt,  if  he  should  be  living  at  the  death  of  71  P.,  and  his  heirs,  executors.  Sec 
And  in  case  T,  P.  should  not  adopt  any  sui-h  male  relation,  or  no  such  male 
relation  should  be  living  at  the  death  of  T,  P.,  then  to  the  next  and  neare&t  re- 
lation or  nearest  of  kin  of  him  the  testator  of  the  name  of  Pearce^  being  a  male, 
or  the  elder  of  such  male  relations  in  case  there  should  be  more  than  one  of  equal 
degree,  who  should  be  living  at  the  testator's  decease,  his  heirs,  executors,  ad- 
ministrators, or  assigns,  for  ever." 

The  testator  had  a  brother  Z.  who  had  gone  to  sea,  and  had  not  been  heard  of 
for  many  years ;  and,  supposing  Z,  to  have  died  without  issue,  the  nearest  relation 
of  the  testator  at  his  decease  was  the  tenant  for  life  T,  P, ;  and  next  to  him,  i?.  p 
the  Plaintiff. 

T,  P,  died  without  issue,  and  without  having  exercised  the  power  of  appointment 
or  adoption  given  to  him  bv  the  will. 

Qwere,  as  to  the  right  of  T,  P,  to  take  under  the  ultimate  limitation. 


by  deed  or 
will  appoint ; 
and  in  de- 
fault of  such 
appointment, 
to  such  of  bis 
relations  of 
the  name  of 
Pearee,  being 
a  male,  as 
T,  P,  should 
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where,  and  all  his  stocks,  funds,  and  securities  for  money, 
and  all  and  singular  other  his  real  and  personal  estate 
(save    and  except  as  thereinafter   was  specifically   be* 
queathed  or  mentioned) ;  and  also  all  his  copyhold  lands 
and  hereditaments,  except  the  estates  before  devised  to  be 
sold,  subject,  nevertheless,  to  the  life  estate  thereinbefore 
given  to  his  said  cousin  Thomas  Pearce  of  and  in  the  said 
manors  and  manorial  rights,  lands,  and  hereditaments, 
and  to  the  payment  of  the  annuity  therein  mentioned,  to 
the  uses,  upon  the  trusts,  and  for  the  intents  and  pur* 
poses,   and  with,   under,   and    subject   to  the  powers, 
provisoes,    conditions,    declarations,    and    agreements 
thereinafter   mentioned,  expressed,  and  declared ;  and 
from  and  after  the  decease  of  his  said  cousin  Thomas 
Pearcej  he  devised  all  and  singular  the  said  premises,  as 
well  his  real  estate,  as  personal,  to  such  of  his  relations  of 
the  name  o(  Pearce,  being  a  male,  as  his  cousin  the  said 
TTiomas  Pearce  should  by  deed  or  will  in  manner  therein 
mentioned  give,  devise,  or  bequeath,  or  nominate,  or 
appoint  the  same  to;  and  in  default  of  any  such  gift,  de- 
vise, bequest,  or  nomination,  or  appointment  by  hfs  said 
cousin  Thomas  Pearce  to  or  in  favour  of  any  such  male 
relation  of  him  the   testator  of  the   name   of  Pearce 
as  aforesaid,  then  he  devised  the  said  estates  and  pre* 
niises  to  such  of  his  the  testator's  relations  of  the  name 
of  Pearce,  being  a  male,  as  the  said   TTiomas  Pearce 
should  approve  of  or  adopt  for  the  purposes  of  education 
(which   the  testator   authorised   and   directed  the  said 
Thomas  Pearce  to  do  as  soon  as  he  could  conveniently 
after  his  the  testator's  decease),  if  he  should  be  living  at 
the  time  of  the  decease  of  his  said  cousin  Thomas  Pearce, 
and  his  heirs,  executors,  administrators,  and  assigns,  for 
ever;  and  in  case  the  said  Thomas  P^arc^ should  not  have 
approved  of  or  adopted  any  such  male  relation  as  afore- 
said, or  in  case  he  should  have  made  such  approval  and 
adoption,  and  there  should  not  be  any  such  male  relation 

livinir 


1632. 
Pearce 

V, 

Vincent. 
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1 882.  living  at  the  time  of  the  decease  of  the  said  Thomas  Pearee^ 
then  he  devised  the  said  estates  and  premises  unto  the  next 
or  nearest  relation,  or  nearest  of  kin  of  him  the  testaUnr 
of  the  name  of  Pearce^  being  a  male,  or  the  elder  of  such 
male  relations,  in  case  there  should  be  more  than  one  of 
equal  degree  who  should  be  living  at  his  the  testator^! 
decease,  his  heirs,  executors,  administrators,  or  assigns, 
for  even  And  as  to  the  advowson  of  Husbands  Bofwortk 
aforesaid,  the  testator  gave  the  first  and  next  presents- 
tion  to  the  same  rectory  which  should  happen  after  his 
decease  to  certain  persons  therein  mentioned  in  suc- 
cession; and  in  case  none  of  them  should  choose  to 
present,  or  refuse  the  same,  then  he  directed  that  the 
presentation  to  his  said  rectory  should  at  all  times  go 
and  belong  to  his  said  cousin  Thomas  Pearccj  to  present 
to  at  all  times  during  the  life  of  the  said  Thomas  Pearee* 
And  the  testator  gave  all  his  plate,  books,  8ca,  and 
household  furniture^  to  his  executors,  in  trust  to  permit 
his  said  cousin  Thomas  Pearce  to  have,  use,  and  enjoy  the 
same  during  his  life;  and,  after  his  decease,  then  in 
trust  for  the  persons  who  should  succeed  to  or  inherit 
the  testator's  real  estates  under  and  by  virtue  of  his 
will;  and  the  testator  declared  his  will  to  be^  and  he 
thereby  ordered  and  directed  the  said  Thomas  Pearct  to 
pay  and  apply  so  much  of  the  rents  and  profits  of  his  said 
estates,  so  given,  devised,  and  bequeathed  by  the  testator 
to  him  for  his  life  as  aforesaid,  not  exceeding  the  annoal 
sum  of  2002i,  as  he  in  his  judgment  and  discretion 
should  think  proper,  for  and  towards  the  maintenance 
and  education  of  such  person,  being  a  male  relation  of 
him  the  testator,  of  the  name  of  Pearce^  whom  his  said 
cousin  should  approve  of  and  adopt  in  manner  aforesaid, 
in  case  such  male  relation  should,  at  the  time  of  such 
adoption,  be  a  minor  under  age,  until  such  person  shoald 
have  attained  his  age  of  twenty*one  years ;  and  invest  the 
residue  of  the  said  annual  sum  of  200/.  (not  expended 

in 
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in  such  maintenance  and  education)  at  interest,  to  accu- 
mulate, in  the  name  of  his  said  cousin  Thomas  Pearce^ 
in  some  of  the  public  funds,  or  upon  government  or  real 
securities,  during  the  minority  of  such  male  relation  erf* 
the  name  of  Pearcei  and  the  testator  declared  and 
directed  that  his  said  cousin  Thomas  Pearce,  his  exe- 
cutors and  administrators,  should  stand  possessed  of 
such  accumulations  in  trust  foi^  the  benefit  of  such  male 
relations  of  the  name  of  Pearce^  and  the  same,  with  the 
dividends  and  interest,  should  be  assigned  to  him  at 
such  times  and  in  such  proportions,  after  he  should 
have  attained  the  age  of  twenty-one  years,  as  his  said 
cousin  Thomas  Pearce^  his  executors  or  administrators, 
should  think  most  to  his  advantage ;  and  in  case  of  his 
death  before  attaining  twenty-one  years  of  age,  then  in 
trust  for  the  benefit  of  such  male  relation  of  the  name  of 
Pearce  as  should  upon  the  decease  of  his  the  testator's 
said  cousin  become  entitled  to  his  the  testator's  estates 
by  viitue  of  his  will ;  and  in  case  such  male  relation  of 
the  name  of  Pearce^  so  approved  of  and  adopted  by  his 
said  cousin  Thomas  Pearce  as  aforesaid,  should,  in  the 
lifetime  of  his  said  cousin,  attain  twenty-one  years  of 
age,  then  the  testator  willed  and  directed  his  said  cousin 
Thomas  Pearce,  during, his  life,  to  pay  and  allow  out  of 
the  rents  and  profits  of  the  estates  so  devised  to  him  for 
his  life  as  aforesaid  unto  such  male  relation,  from  the  time 
of  his  attaining  twenty-one  years  of  age,  the  whole  of  the 
said  annual  sum  of  200/. ;  provided  also,  and  the  testator 
declared,  that  it  should  be  lawful  for,  and  he  did  thereby 
authorise  and  empower  his  said  cousin  Thomas  Pearce  to 
demise  or  lease  all  or  any  part  of  his  said  manors,  farms, 
lands,  and  tenements  for  any  term  of  years  not  exceed- 
ing seven  years,  to  take  effect  in  possession,  and  at  the 
best  and  most  improved  annual  rent,  presently  payable^ 
and  without  taking  any  fine  or  premium  as  therein  men- 
tioned. 

The 
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1SS2.  The  testator  died  on  the  3d  of  January  1814,  leaving 

hb  sutter  bU  heiress  at  law,  who  afterwards  died  with- 
out issue,  Thomas  Pearce,  the  son  of  the  testator's  unde 
Robert  Pearce,  who  was  the  person  named  as  the  testa- 
tor's first  cousin  in  the  will,  and  who  was,  at  the  testator's 
death,  sixty-seven  years  of  age;  Richard  Pearce^  the 
PlaintiflT  in  this  suit,  who  was  the  son  of  the  testator's 
uncle  William  Pearce^  and  who  was  sixty-six  years 
of  age  at  the  testator's  death;  and  William  Pearce^ 
brother  of  the  PlaintiiF,  who  was,  at  the  decease  of  the 
testator,  fifty-nine  years  of  age.  Thomas  Pearce  died 
without  issue,  on  the  ISth  of  May  IBS?,  having  never 
exercised  his  power  of  appointment  or  adoption  in  favour 
of  any  relation  of  the  testator,  and  having  made  his  will, 
by  which  he  devised  all  his  real  estate  to  a  stranger. 
The  question  in  the  cause  was,  whether  the  Plaintifl^ 
or  Thomas  Pearce^  took  any,  and  what,  interest  under  the 
ultimate  limitation  contained  in  the  will  of  the  testator. 


Mr.  Dickersteth  and  Mr.  Wright ^  for  the  PlaintifiT. 

The  question  in  this  case  is,  whether  the  testator 
meant  that  Thomas  Pearce^  in  the  event  of  his  making  no 
appointment  or  adoption,  should  take  under  the  ultimate 
limitation  in  the  will  as  his  nearest  of  kin  being  a  nuale^ 
or  whether  the  testator  intended  his  nearest  of  kin,  ex* 
elusive  of  Thomas  Pearce^  to  take  under  that  limitatkMi. 
It  seems  perfectly  clear  that  the  testator  meant  to  give 
no  benefit  to  Thomas  Pearce  beyond  the  life-estate 
expressly  devised  to  him  ;  to  which  life  estate  was  added 
a  power  of  appointing  or  adopting  a  person  answering 
a  particular  description,  who  was  to  take  absolutely. 
The  whole  scope  of  the  will  is  inconsistent  with  the  sup- 
.position  that  the  testator  meant  to  include  Humas 
Pearce  under  the  description  of  a  person  who  was  to 
take  by  virtue  of  the  ultimate  limitation.  In  case  there 
should  be  .no  such  male  relative  as  he  had  -  described 

Jiving 
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living  at  the  death  of  Thomas  Pearce^  then  the  testator 
directs  his  trustees  to  stand  possessed  of  the  trust 
estates  in  trust  for  his  nearest  male  relation,  of  the  name 
ot  Pearce  who  should  be  living  at  the  time  of  his  own 
decease.  This  language  amounts  almost  to  an  express 
exclusion  of  Thomas  Pcarce^  and  it  is,  at  any  rate,  im- 
possible to  give  a  sensible  construction  to  the  ultimate 
disposition  of  the  testator's  estates,  except  on  the  suppo- 
sition that  the  tenant  for  life  was  meant  to  be  excluded. 
It  will  scarcely  be  contended  that,  when  the  testator  gave 
to  Thomas  Pearce  the  power  of  nominating  a  person 
answering  a  particular  description,  who  should  take 
under  the  ultimate  limitation,  he  meant  to  give  him  the 
option  of  nominating  himself;  and  yet,  where  is  the 
difference,  if  Thomas  Pearce  could  in  effect  accomplish 
the  same  object,  by  abstaining  from  the  exercise  of  his 
power  of  nomination  ?  In  Cholmondelet/  v.  Clinton  (a), 
where  the  ultimate  limitation  in  the  conveyance  was  to  the 
right  heirs  ofSamttel  Rolle^  the  grantor  being  himself,  at 
the  date  of  the  conveyance,  the  right  heir  o(  Samuel  Rolle^ 
Mr.  J.  Bayley,  and  Sir  T  Plumer  were  of  opinion  that  the 
ultimate  remainder  vested  in  the  person  who  happened  to 
be  the  right  heir  o{  Samuel  Rolleai  the  expiration  of  the 
estates  previously  limited.  On  the  same  principle  the  per- 
son answering  the  description  of  the  testator's  nearest  of 
kin  at  the  date  of  the  will  must  be  intended  to  have  been 
excluded  from  his  contemplation.  Bird  v«  Wood  (6),  ex- 
cept that  the  estate  there  in  question  was  personal  estate, 
is  a  case  similar  to  the  present.  In  that  case  the  testatrix 
gave  a  sum  of  stock  in  trust  for  her  daughter  for  life,  and 
after  her  death  as  she  should  appoint,  and  in  default  of 
appointment,  to  the  testatrix's  next  of  kin,  to  be  consi- 
dered as  a  vested  interest  at  the  testatrix's  deatli,  except 
only  as  to  any  child  afterwards  bom  of  her  daughter. 

The 
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The  daughter  died  without  having  had  ai^  child,  ind 
without  having  made  any  appointmenty  and  it  was  hdd 
that  the  persons  who  would  be  the  testatrix's  next  of 
kin  at  her  dealh^  if  her  daughter  had  then  been  dead 
without  issue,  were  entitled.  The  intention  to  exclode 
the  daughter  was  manifest,  because  the  interest  of  the 
persons  taking  as  next  of  kin  under  the  ultimate  limit- 
ation was  to  vest  at  the  death  oC  the  testatrix,  except 
only  as  to  an  after-bom  child  of  the  testatrix's  daughter. 
Such  an  exception  would  have  been  altogether  insensibie^ 
if  she  had  not  meant  next  of  kin  other  than  her  daagh- 
Cer,  or  such  persons  as  would  be  her  next  of  kin  at  her 
death,  if  her  daughter  had  then  been  dead  without  ii 


In  the  present  case,  the  intention  to  exclude  Tkamtt 
Pearce^  or  rather  not  to  include  him  in  the  descriptioB 
of  the  person  who  is  to  take  under  the  ultimate  linA- 
ation  is,  throughout  the  will,  no  less  manifest.  The 
testator  gives  his  plate,  furniture^  iScc.  to  his  executors, 
in  trust  to  permit  Thomas  Pearce  to  hare  and  enjoy  the 
€ame  during  his  life,  and  '^  after  his  decease,  in  trust  for 
the  person  who  should  succeed  to  or  inherit  the  testator's 
real  estates  under  and  by  virtue  of  his  will."  He  also  gives 
the  next  presentation  to  the  living,  in  the  event  of  the  per- 
sons mentioned  in  his  will  declining  to  exercise  the  right 
given  to  them,  and  all  future  presentations,  to  his  ooosia 
Thomas  Pearce,  at  all  times  during  the  life  of  him,  the 
said  Thomas  Pearce.  These  dispositions  of  the  testalor^s 
•chattels,  and  of  the  advowson,  as  well  as  the  provisions 
made  for  the  application  of  the  fund  to  be  applied  by 
Thomas  Pearce  to  the  maintenance  of  a  person  answer- 
ing the  description  of  the  testator's  nearest  male  lelatkm, 
jmd  the  power  of  leasing  for  seven  years,  ai^  all  iacoa- 
aistent  with  an  intention  on  the  part  of  the  testator  to 
give  to  Thomas  Pearce  any  thing  beyond  a  life-idterest 
in  any  part  of  bis  property. 
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The  Master  of  the  Rolls.  1882* 

There  are  many  cases  besides  Bird  v.  Wood^  where 
the  tenant  for  life,  though  next  of  kin,  has  been  held 
incapable  of  taking  under  an  ultimate  limitation  to  the 
next  of  kin,  which  are  extremely  pertinent  to  the  present 
case,  and  which  I  could  have  wished  to  hear  cited. 

Mr.  Pemberton  and  Mr.  Preston^  contrd. 

One  of  the  established  rules  for  the  construction  of 
wills  is,  to  give  to  the  wprds  used  by  a  testator  their 
ordinary  and  legal  meaning;  and  the  Court  is  bound  to 
give  to  sji^ch  words  their  ordinary  and  legal  meaning, 
ynless  it  plainly  appears  from  the  context  that  the  tes- 
tator meant  to  use  them  in  a  different  sense.  There* 
^n  be  no  diflSculty  as  to  the  ordinary  meaning  of  the 
words,  "  my  next  and  nearest  relation,  or  nearest  of 
^in,  of  the  name  oiPearce^  being  a  male,  or  the  elder  of 
such  male  relations,  in  case  there  should  be  more  thar 
pne  of  equal  degree,  who  shall  be  living  at  my  decease.'' 
)t  is  indisputable  that  Thomas  Pearce  is  the  on\y  persoL 
answering  this  description ;  and  it  is  not  pretended  that 
jthere  are  any  words  in  the  will  expressly  excluding 
Thonias  Pearce*  But  it  is  argued  that  he  is  excluded  by 
implication;  and  it  is  asked,  why  did  the  testator  give 
)axm  an  estate  for  life,  with  a  power  of  appointment  or 
^adoption,  and  introduce  provisions  for  the  maintenance 
.of  the  person  adopted,  if  he  meant  that  Thomas  Pearce 
should  take  in  fee?  The  answer  to  this  is,  that  the 
testator  did  not  use  the  words  in  the  ultimate  limitation 
as  a  description  of  Thomas  Pearce^  but  as  a  description 
pf  a  person,  to  which  description  it  has  by  accident 
happened,  and  by  an  accident  which  might  not  be,  and 
probably  was  not  in  the  contemplation  of  the  testator, 
^bat  Thomas  Pearce  answers.    It  is  only  necessary  to  bear 
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JlS52.       in  mind  this  distinction,  and  the  whole  argument  fonnd- 
ed  upon  the  inconsistencies  of  other  parts  of  the  will 
o.  with  Thomas  Pearc(?s  title  under  the  ultimate  limitatioo 

VufcsNT.     gjjjg  ^^  ^j^g  ground.     If  the  testator  had  known  that 

Thomas  Pearce  would  be  the  individual  answering  the 
description  in  that  limitation,  it  would  undoubtedly  haTe 
been  nugatory  to  introduce  a  number  of  complicated 
provisions  in  his  will,  instead  of  giving  him  at  once  the 
fee.  But  the  testator  did  not  and  could  not  know  who 
would  answer  the  description.  Thomas  Pearce  does  not 
take  as  persona  designata ;  he  does  not  take  as  the  io- 
dividual  intended  by  the  testator ;  but  as  the  individual 
who  by  accident  answers  the  description  of  the  |)ersoo 
who  becomes  entitled  at  the  time  when  the  ultimate 
limitation  is  to  take  effect. 

The  distinction  is  most  essential  and  important  be- 
tween a  devise  to  a  person  as  persona  designata^  intended 
by  the  testator  to  take  in  his  individual  character,  and  a 
devise  to  a  class  or  description  of  persons,  that  class 
being  necessarily  uncertain  when  the  will  is  made^  aod 
during  the  lifetime  of  the  testator,  and  ascertainable  only 
at  the  time  when  the  devise  is  to  take  effect.  No  au- 
thority can  be  produced  to  shew  that  a  gift  to  a  class  can 
be  invalidated,  because  a  person  who  answers  the  de- 
scription of  the  donee  under  the  gift  to  the  class  takes 
an  estate  under  the  will,  which  is  inconsistent  with  the 
notion  that  the  testator  intended  him  to  take  the  benefit 
given  to  the  class.  Yet  that  is  the  proposition  which 
must  be  made  out  on  the  other  side,  before  the  title  of 
Thomas  Pearce  can  be  defeated. 

With  respect  to  Cholmondelcy  v.  Clinton  (a),  it  is  to  be 
recollected  that  there  were  the  opinions  of  three  common 
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law  judges  to  one  against  the  opinion  which  is  supposed 
to  support  the  view  of  the  present  case  taken  on  the 
other  side;  and  though  the  opinion  of  Sir  Thomat 
Plwner  coincided  with  thnt  of  the  single  judge,  Sir 
William  Grant  was  clearly  of  opinion  that  the  limitation 
to  the  right  heirs  of  Samuel  TtoUe  vested  the  estates  in 
the  person  who  answered  that  description  at  tlie  time 
when  the  limitation  was  made.  The  case  of  Doe  dem» 
Bailey  v,  Pfigh  (a),  cited  by  Sir  William  Grant  in  his 
judgment  in  Cholmofidelei/  v.  Clinton  [b\  has  a  strong 
application  to  the  present  case.  In  that  case  a  testator, 
having  but  one  son,  introduced  into  his  will  an  ulti- 
mate limitation  to  ^^  my  right  heirs,  my  son  ex« 
cepted;  it  being  my  will  that  he  shall  have  no  part 
of  my  estates  either  real  or  personal.''  .The  Court 
of  King's  Bench  was  of  opinion  in  that  case,  that  the 
words  were  to  be  interpreted  as  if  the  testator  had  said, 
**  those  who  would  be  my  right  heirs,  if  my  son  was 
dead ;"  but  that  opinion  was  reversed  in  the  House  of 
Lords,  where  it  was  the  unanimous  opinion  of  the 
Judges,  that  no  person  took  any  estate  under  the  devise 
in  question,  the  limitation  being,  in  fact,  *^  to  the  tes* 
tator's  right  heirs,  his  right  heir  excepted,"  and  conse- 
qnently  repugnant  If  Thomas  Pearce^  therefore,  had 
been  expressly  excluded  in  the  devise  to  the  testator's 
nearest  of  kin,  there  might,  upon  this  authority,  be 
ground  for  contending  that  the  limitation  was  repugnant, 
and,  consequently,  inoperative;  but  there  can  be  no 
ground  for  disputing  the  right  of  Thomas  Pearce  under 
the  ultimate  limitation,  when  there  is  no  direct  exclusion, 
and  when  it  is  admitted  that  he  is  the  person  answering 
the  description  in  that  limitation. 

The 
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The  Master  of  the  Rolls  said,  that  as  this  was  a 
legal  question  affecting  real  estate,  the  best  course  would 
be  to  send  a  case  to  a  court  of  law. 

A  case  was  accordingly  directed  to  be  sent  to  the 
Court  of  Exchequer.  It  appeared  from  a  pedigree  an- 
nexed to  the  case  sent  to  the  Exchequer  that  the  testator 
had  a  brother  of  the  name  of  Zachary  Pearce^  who  had 
gone  to  sea^  and  bad  not  been  heard  of  for  many  years. 
The  questions  for  the  opinion  of  the  Court  were^  first, 
whether,  under  the  circumstances  stated,  Thomas  Peam 
took  any,  and  what  estate  under  the  ultimate  limitation 
contained  in  the  will  of  the  testator ;  secondly,  whether 
the  Plaintiff^  Richard  Pearce,  took  any,  and  what  estate 
under  the  ultimate  limitation  in  the  will. 

The  following  certificate  was  sent  by  the  Judges  of 
the  Court  of  Exchequer:  — 

This  case  has  been  argued  before  us  by  coonsel; 
we  have  considered  it,  and  are  of  opinion  that,  under 
the  circumstances  here  stated^  if  Zachary  Pearce^  the  tes- 
tator's brother,  died  without  issue  in  the  lifetime  of  the 
testator,  Thomai  Pearce  took  under  the  ultimate  limits 
ation  in  the  testator's  will,  an  estate  in  fee-simple  in 
the  testator's  real  estates^  and  an  absolute  interest  in 
hb  personalty. 

Lyndhurst. 
J.  Batley* 
J.  Vaughah. 

W.  BOLLAND. 
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On  the  cause  coming  back  to  be  heard  upon  this  cer- 
tificate, 

Mr. 
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Mr.  BicJcersteth  and  Mr.  Wright  contended  that  the 
opinion  of  the  Judges  of  the  Court  of  Exchequer  was 
inconsistent  with  the  plain  intention  of  the  testator,  to 
be  collected  from  the  whole  will  and  which  intention 
must  govern  its  construction ;  that  that  opinion  was  not 
binding  upon  the  Court,  and  that  if  the  case  were  one 
which  necessarily  called  for  the  assistance  of  a  court  of 
law,  which,  they  submitted,  it  was  not,  the  cause  ought 
not  to  be  disposed  of  without  further  investigation. 


Mr.  Pemberion^   Mr.  Predon^   and   Mr.  Kindershj/f 
canireL 


The  Master  of  the  Rolls. 

The  opinion  of  the  Judges  of  the  Court  of  Exchequer 
may  be  capable  of  being  supported  by  some  strict 
technical  rule  of  law,  which  it  would  be  difficult  to 
reconcile  to  a  plain  understanding,  though  I  am  not 
at  present  aware  that  there  is  any  such  rule  of  law.  If 
TTiomat  Pearce  is  to  take  under  this  gift,  he  must  take 
because  it  appears  from  the  will  to  have  been  the 
intention  of  the  testator  that,  in  the  events  which  have 
happened,  he  should  take.  This  is  not  the  case  of  an 
heir  at  law,  who  cannot  be  excluded  unless  there  is 
an  expressed  intention  to  exclude  him,  but  we  must 
here  find  an  intention  on  the  part  of  the  testator  that 
Thomas  Pearce  should  take.  Now,  what  is  this  will? 
The  testator  gives  to  Thomas  Pearce  an  estate  for  life, 
with  a  power  of  appointing  to  an  estate  in  fee,  after  his 
death,  some  person  who  should  fill  the  character  of 
a  male  relation  of  the  testator,  bearing  the  name  of 
Pearce,,  This  power  of  appointment,  therefore,  is  so 
limited  according  to  the  expressed  intention  of  the 
testator,  that  the  donee  of  the  power  can  appoint  the 
fee  to  no  person  except  to  a  male  relation  of  the 
testator  of  the  name  of  Pearce :  and  the  testator  gives 
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the  Tee,  id  case  no  uich  ^appoiotment  should  be  madci 
to  such  male  retaiion  of  the  name  of  Pearte  as  should 
be  in  the  nearest  degree;  and  if  iliere  were  severai 
relations  in  equal  degree,  then  to  the  eldest  of  sw^ 
relations  living  at  bis  death. 

It  is  said  that  Thomas  Pearce  was  the  nearest  male  reU- 
tion  of  the  testator  living  at  his  death,  and  that,  ther^rr, 
the  testator  must  have  intended  that  Thomai  JPearcty  to 
whom  he  had  given  an  estate  for  life,  witii  alitiiited  poirei 
of  appointment  in  fee,  should  be  ihe  person,  in  the  event! 
which  have  happened,  entitled  to  take  under  this  Ae- 
■cription.  What  would  be  the  effect  of  such  a  con- 
struction ?  Why,  that  the  power  of  appointment  shoulc 
not  be  limited  to  a  male  relation  of  the  testator  of  th< 
name  of  Pearce,  but  that  the  estates  mij;ht  be  given  u 
a  mere  stranger.  Is  there  then  to  be  found  in  this  wil 
a  clearly  expressed  intention  on  the  port  of  the  testatoi 
that  the  remainder  should  extend  to  Tiomat  I'earce, 
or  woald  not  nny  man  of  plain  understanding  say,  that  ii 
is  the  clear  intention  of  the  testator  that  TliomaM  Peam 
should  not  take  under  this  limiiatioo?  It  is  quiu 
inconsistent  with  the  limited  power  given  to  Thoma: 
Pearce  of  appointing  to  a  male  relation  of  the  nnroe  o 
Pearce,  tliat  the  testator  should  have  intended  to  iiv 
elude  Thomas  Pearce  in  the  description  contained  id 
the  ultimate  limiutiun,  and  thereby  give  him  the  powei 
of  defeating  the  object  of  the  appointment  It  is  my 
duty,  therefore,  to  submit  this  case  to  further  investiga- 
tion, end  the  only  question  ts,  in  what  manner  it  is  to 
be  further  investigated.  AIYer  the  decision  to  which  tb« 
'Court  of  Exchequer  has  come,  I  cannot  again  send  the 
esse  to  that  Court,  and  I  rather  regret  having  sent  it 
'at  id)  I  but-baving  once  sent  the  case  to  a  court  of  law, 
I  shall  direct  a  second  case  to  be  sent  to  the  Comrtol 
ComoKU  Fleas.- 
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The  case  was  argued  before  the  Judges  of  the  Court  Pbakob 

of  Common  Pleas  on  the  12th  of  June  1835,  and  the  v,kci„. 
Judges  took  time  to  consider  tlieir  certificate. 


JUDD  V.  WARTNABY.  Ro^"- 

18S5. 

AMOTION  was  made,  on  the  part  of  the  Plainti£&,  The  twenty- 
that  the  Defendant  might  be  ordered,  within  four  S^w'oJdei? "^ 

days,  to  enter  his  appearance  with  the  registrar,  and  does  not  alter 

.  .  •       ^    .  •      *u  e  **>«  former 

consent  to  a  serjeant-at-arms  as  m  the  case  of  a  com-  practice  in 

mission  of  rebellion  returned  non  est  inveiUuSf  in  pur-  ^J^^  of  the 
suance  of  an  oprder  made  by  the  Master,  dated  the  14th  tion  for  time, 

of  May,  and  that  the  answer  of  the  Defendant  to  the  jJ'®'*  ***? 

•^'  Master  gives 

Phuntifis'  amended  bill  might  not  be  received  by  the  nospeiiai 
Defendant's  clerk  in  Court  until  such  appearance  was  ^''^"^°* 
entered  accordingly. 

On  the  14th  of  May  the  Defendant  made  a  special 
application  under  the  3  8c  4  ^.  4.  c.  94.  and  the  orders 
of  the  Court,  for  further  time  to  answer  the  amended 
bill,  the  second  order  for  time  expiring  on  the  following 
day.  The  li^aster  was  of  opinion  that  no  case  was  made 
for  granting  further  time  except  upon  the  terms  imposed 
upon  defendants  on  accepting  the  third  order  for  time; 
and  he  accordingly  ordered  that  the  Defendant  should 
be  allowed  a  fortnight's  time  to  put  in  his  answer  to  the 
amended  bill,  the  Defendant  entering  his  appearance 
with  the  registrar,  and  consenting  to  a  seijeant-at-arms 
as  in  the  case  of  a  commission  of  rebellion  returned  non 
est  inventus.    On  the  same  day  on  which  tbi9  order  was 

made. 
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ISSS.       made,    the   Defendant's   golicitor  gave^  notiee  to  tlie 

*  _ii  g   a"-     pinintiffa'  solicitor,  that  the  Defendant  would  not  accept 
JoiM>  , 

9.  of  the  conditional  order  for  further  time.    The  Plaintiff 

WAifif^Bv.   themselves,  on  the  22d  of  Jlfoy,  drew  up  the  conditional 
order. 

Mr.  Pemberton  and  Mr.  O.  Rusadl^  in  support  of  the 
motion. 

Pending  the  eooditional  order  giving  a  fortnight's 
time,  winch  was  made  on  the  Defendant's  application, 
it  was  impossible  for  the  Plaintiffs'  clerk  in  Court  to 
issue  an  attachments  It  became  necessary,  therefore^ 
for  the  Plaintitib  to  draw  up  the  order  upon  the  Di- 
fendant's  refusal  to  do  so,  for  otherwise  the  Defendant 
would  obtain  all  the  benefit  of  the  indulgence  without 
performing  the  condition  upon  which  further  time  was 
granted^  namely,  entering  his  appearance  with  the 
registrar,  and  consenting  to  a  serjeant-at-arms.  This 
was  an  order  made  upon  notice  to  the  other  side^  which 
gave  a  benefit  to  the  Defendant,  subject  to  a  condition, 
and  it  was  not  competent  to  the  Defendant  to  refuse  to 
comply  with  that  order,  and  to  take  the  benefit  while  be 
escaped  the  performance  of  the  condition.  By  tlie  dd 
practice,  upon  the  third  application  for  time,  the  party 
obtaining  the  indulgence  was  required,  within  four  days, 
to  enter  an  appearance  with  the  registrar,  and  consent 
to  a  serjeant-at-arms;  and  if  he  did  not  do  so,  an  attach- 
ment might  issue,  as  if  no  order  for  further  time  had 
been  made.  Under  the  twenty-first  of  the  last  New 
Orders,  no  time  is  fixed  for  the  performance  of  the  con- 
dition, and  at  which  the  attachment  may  issue;  and  the 
Court  is  bound,  therefore,  to  take  care  that  the  terms 
upon  which  the  indulgence  was  granted  are  complied 
with. 


Mr. 
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Mr.  Blunt,  contra^  ISSSm 

The  order,  being  conditional,  implies  the  alternative  of 
a  refusal  to  accept  it,  and  that  refusal  was  communicated 
to  the  Defendant  before  the  time  for  answering  under 
the  former  order  for  time  had  expired.  The  Plaintiffi 
were  at  liberty  if  they  thought  proper,  as  soon  as  the 
time  for  answering  had  expired,  to  issue  an  attachment; 
but  they  precluded  themselves  from  so  doing  by  their 
own  irregularity,  in  having  drawn  op  the  ord^  which 
the  Defendant  refused  to  accept.  If  the  order  had 
not  been  drawn  up,  it  would  have  been  no  bar  to 
the  issuing  of  the  attachment :  Oayler  v.  lit^ffoin  (0)* 
The  Court  is  called  upon  by  this  appUcaCion  to  make  a 
conditional  order  an  absolute  oae^  and  to  compel  the 
Defendant  to  do  an  act  by  which  he  may  be  deprived 
of  his  liberty;  a  proceeding  for  whidi  the  practica  of 
the  court  furnishes  no  preoedeal* 

Mf.  Pemberton,  in  reply. 

The  effect  of  the  New  Orders  cannot,  from  the  nature, 
of  the  thing,  be  determined  by  reference  to  precedeati^. 
and  where  a  difficulty  arises  in  acting  under  them,  the 
Court  must  make  a  precedent  for  the  regulation  of 
future  practice.  It  is  clear  that  it  was  not  intended  by 
the  twenty-first  order,  to  give  tlie  benefit  of  further  time 
to  the  Defendant,  unless  he  complied  with  the  condition. 
The  third  order  for  time  under  the  old  practice,  was  an 
ev  parte  order,  and  it  was  open  to  the  Defendant  to 
avail  himself  of  it  or  not  as  he  thought  proper.  Here 
the  order  was  made  upon  notice^  and  was  binding  upon 
both  parties. 

The 

(a)  1  Sm,3%e. 
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18AS.  The  Master  tfihe  Rolls.  • 

Joott  ■  It  is  clear  that  the  twenty>first  of  the    new    ordi 

WAiniAiT.  ^^''^  ""^  "''^^  ^^^  ^^'^  practice,  but  that  it  leaves  to  t 
Master  the  tame  jurisdiction  in  respect  of  the  three  app 
cations  for  time,  unless  under  any  special  circumstant 
the  Master  shall  otherwise  direct  By  the  (brmer  prs 
tice,  four  days  were  allowed  to  the  Defendant  for  ti 
performance  of  the  condition,  nnd  it  cannot  possibly  1 
intended  by  the  New  Order  to  place  the  Defendant  in 
much  worse  situation,  as  he  would  be,  if  he  were  entitli 
to  no  time,  and  the  conditional  order  might  be  mai 
an  imperative  one.  There  mny  be  a.  defect  in  the  fras 
of  the  Order,  bat  I  am  clearly  of  opinion  that  the  Plai 
tiffs  cannot  compel  the  Defendant  to  enter  an  appearanc 
and  consent  to  n  seijeanl-at-arms,  and  that  a  compulso 
consent,  indeed,  cannot  be  the  effect  of  any  condition 
order.  In  the  present  case,  there  is  the  less  ground  ( 
the  application,  as  the  Defendant,  before  the  order  f 
time  bad  expired,  and  consequently  before  the  Plainti 
could  have  adopted  any  proceeding,  informed  the  Plai 
lifTs  that  he  should  not  take  advantage  of  the  conditioi 
order. 

Motion  refused  with  cos 


'  Sir  C.  Pepy. 


CASES  IN  CHANCERY.  Hi 

ft 

18S5. 


ATTORNEY-GENERAL  v.  The  HABER-  ^^ 

DASHERS'  Company.      •  "'^*^* 

I^TR.  COOPER  applied  to  tlie  Court  to  vary  the  Theatteod- 
■*•  minutes  of  the  decree  by  which  it  had  been  Attoroey-* 
referred  to  the  Master  to  settle  a  scheme  for  the  admi-  General 
nistration  of  the  charity,  so  far  as  related  to  a  direction^  Master,  upon 

that  the  Attorney-General  should   attend  the  inquiry  « reference 

'  ,  ■     •    to  sctile  a 

before  the  Master.     That  direction  had  been  introduced  scheme  for  the 
by  the  Registrar  in  conformity  with  a  rule  laid  down  by  ^a'charitv*" 
the  late  Master  of  the  Rolls,  that  the  Attorney-General  may  be  d»- 
should  attend    before    the  Master  in    every  case  of  {^^^ertaia 
reference  for  tlie  settlement  of  a  scheme  for  the  admi-  ^^\ 
nistration  of  a  charity.    The  Attorney-General  attended  for  such  at- 
by  counsel,  and,  where  the  charity  fund  was  small,  the  ^^^^^"""^  *"  ■ 
expense  of  the  inquiry  was  considerably  and  unneces-  charity  fund 
sarily  increased  by  a  rigid  adherence  to  this  rule.     In  exceed  uoo/. 
the  present  case  the  fund,  which  had  been  given  for  was  struck  out 
the  benefit  of  poor  freemen  of  the  Haberdasher^  Cbm-  of  the  decree. 
panyf  did  not  mudi  exceed  1100/.     The  practice  of  the 
Vice-Chancellor  was,  not  to  require  the  attendance  of 
of  the  Attorney-General,  except  ^hen  it  was  absolutely 
necessary. 

The  Master  of  the  Rolls*,  after  conferring  with  the 
Registrar,  said,  he  was  of  opinion  that  in  this  case  the 
attendance  of  the  Attorney  General  was  not  necessary, 
and  that  the  direction  for  his  attendance  might  therefore 
be  struck  out  of  the  minutes. 


•  Sir  C.  Ftfyu 
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^605. 


Rolls.  BARKER  V.  WARDLE.  * 

Cotuaibe-  HPHE  biU  was  filed  by  simple  contract  creditors  to 
*|j2^2i2«f*^'  ^*^^  ^  testator's  estate  admioistered  and  their 

gifencNiiof  debts    paid.      Under    the    decree    specialty   creditors 

simple  son-*  came  in  md  proved  debts  to  an  amount  exceeding  tb« 

tTMi  cra^iiar  value  of  the  assets  received. 

PJaiatiritt 

*j||^^"^  The  cause  haying  come  on  for  further  directioiU} 

JMldBcmrd     Mr.  Barber^  for  the  specially  creditorst  objected  to  the 
^SbjmIS^A  ^^^^^^^^  being  allowed  their  costs,  and  he  referred  to 

the  wtetf  IM    Y<^f^  ^f  PvcrcU.  (a) 
proved  iiiiii& 
ndent  to 

<«^die  2fr.  Pembaim  u^  Mr.  Turner^  for  the  Plabtifi» 

cn^iton^         asked  for  their  jDosts  as  between  solicitor  and  dieDt 

Young  V.  Everest  had  been  overruled  by  Loarkins  t« 

The  Masteik  of  the  RoLLSf  directed,  that  the  Plaintifi 
ahould  have  their  costs  as  between  solicitor  and  cUeot 
^Ut  of  the  fund  in  Courl^ 

♦  Ex  rehahne  Mr,  Turner.  f  Sir  C.  Pepyt, 


{a)  I  Rutt  4*  MylnefA%6i  so         {fi)  p.  520.  supra;    and  see 
Rowlands  t.  Tucker^  find,  €S5. ;      Yootal  ▼.  Spicer,  4  Sim.  510. 
and  see  Chissum  t.  Dewes,  5  Rust* 
^9. 
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tEES  V.  NUTTALU  i«jA. 

TN  ibis  €as€^  which  is  reported,  upoa  tbe 'lii^4g^]J^J^2f'^ 
*^  at  the  RcMsi  in  1  EusseU  and  Myine^  53)  an  appeal  ^SfSEn^^-^ 
was  bnought  bj  the  Defendant,  Nutiall^  against  tike  ^^    ^ 
decree,  so  far  as  it  affected  bimc  the  other  DefiEodant,  purehsMr  <br 

mrtt^r,  did  not  appeal.  W^f,hsli 

^  rr  to  be  eon-  -' 


sta\ 

Mr.  Bdhell,  for  the  AppeHang  insisted  upon  his  right  ^^^  ^ 

to  begin^  on  the  ground  that  the  appeal  was  4Hily  partial.     Affimej  ^ 

^ppes). 

The  LoBo  Chamc£J.loe,  however,  decided  that  it 
was  to  be  considered  as  substantially  an  appeal  from  the 
whole  decree,  and  that  the  Plaintiff  was,  therefore, 
entitled  to  begin. 

Mn  Pejn^s  and  Mr.  K.  Parker  were  accordingly  heard 
for  the  Plaintiff;  the  Attomey^Generak  Mta  JVahefidd^ 
and  Mr.  BethMj  for  the  Appellant 

The  Lord  Chamcellou  considered  the  case  made 
by  the  bill  to  be  fully  established  by  the  evidencfl^  wA 
affirmed  ihe  decision  of  the  Court  helow^ 
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1855.  In  the  Matter  of  the  DE  CLIFFORD  Estates. 

Before  the     HPHIS  matter  having  afirain  come  before  the  Court  (a) 
CoifiMinioMrt.  on  a  petition  to  confirm  the  Master's  report  find- 

ing that  George  G.  Bladcwell  was  a  trustee  within  the 
meaning  of  the  act,  and  approving  of  a  person  to  convey 
the  estates  to  tlie  petitioners, 

Lord  Commissioner  Shadwell,  after  reading  and 
considering  the  petition,  made  the  order  as  prayed. 

(a)  See  p.  SS4.  #iipra. 


■  •  *  ^  .  ■ 
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ACCESS. 

Access  is  sucli  access  as  affords  an 
opportunity  of  sexual  intercourse ; 
and  where  there  is  evidence  of 
such  access  between  a  husband 
and  wife  within  a  period  capable 
of  raising  the  legal  presumption 
as  to  the  legitimacy  of  an  aflcr- 
born  child,  the  Court  will  not 
direct  an  issue  upon  evidence 
shewing  the  continued  adulterous 
intercourse  of  the  wife  with  an- 
other man,  and  the  improbability 
of  the  husband  being  the  father, 
but  will  declare  the  legitimacy  of 
the    child.       Burt/    v.    Phillpot. 

Page  349 
See  New  Trial. 

ACCOUNT. 
See  Corporation. 


Vol.  n. 


ADMINISTRATOR. 

Under  the  common  decree  against 
an  administrator,  directing  his 
intestate's  assets  to  be  applied  in 
a  due  course  of  administration, 
the  Master  is  not  entitled  to  go 
into  the  consideration  of  transac- 
tions between  the  administrator 
and  the  other  creditors  which 
might  affect  the  administrator's 
right  of  retainer  for  a  debt  due  to 
himself.  Spicerv.James.FageSS7 

See  Lunatic,  I. 

Separate  Estate,  1. 

AGENT. 

I.  An  order  for  the  taxation  of 
an  agent's  bill  cannot  be  obtained 
as  of  course  by  a  solicitor  ;  nor 
can  the  rule  for  bringing  the 
amount  of  the  agent's  bill  into 
court  upon  such  application  be 
dispensed  with,  except  under  spe- 
3  H  cial 
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cial  circumstances.  Lees  v.  Nutt- 
aU.  Page  284 

.  A  solicitor  may  practise  in  the 
name  of  an  attorney  as  his  agent 
in  the  courts  of  law ;  but  an  attor- 
ney-at-law  cannot  practise  in  the 
name  of  a  solicitor  as  his  agent 
in  the  courts  of  equity.  Hockley 
V.  Baniock,  437 

5.  If  an  agent,  employed  to  pur- 
chase an  estate,  becomes  the 
purchaser  for  himself,  he  is  to  be 
considered  as  a  trustee  for  his 
principal.  Lees  v.  NuttalL  819 
See  SoLiciTcJlt:  - 

AGREEMENT. 
See  Si>£CiFic  Performance. 

ALIENATION. 

See  Separate  Estate,  2,  3,  4. 

ALLOTxMENT. 

An  inclosure  act,  reciting  that  iS. 
was  entitled,  as  lord  of  a  manor, 
to  the  soil  and  royalties,  and,  as 
lay  rector,  to  all  tithes  within  the 
manor,  and  that  he  claimed  right 
of  common  on  the  waste  in  re- 
spect of  the  soil  and  royalties, 
directed  certain  allotments  to  be 
made  to  him  in  compensation  for 
his  right  to  the  soil  of  the  waste, 
and  to  the  tithes,  and  that  the 
residue  of  the  waste  should  be 
divided  among  5.  and  the  other 
persons  having  right  of  common 
upon  such  waste  in  proportion  to 
their  respective  claims ;  and  it 
reserved  to  the  lord  the  seignory 


and  royalties.  The  act  made  no 
mention  of  any  right  of  warren 
existing  in  the  lord  ;  but  there 
was  some  evidence  that  S,  had 
used  part  of  the  waste  as  a  rabbit- 
warren.  The  award  gave  an  al- 
lotment to  S.  for  his  right  of 
warren,  and  also  three  other  al- 
lotments, which  purported  to  be 
made  for  his  right  to  the  soil,  his 
right  to  the  tithes,  and  his  right 
of  common  and  other  rights  and 
interests  in  the  waste,  respect- 
ively ;  which  allotments  were  de- 
clared to  be  a  full  eompensatioa 
for  all  his  right  and  interest  in  the 
lands  directed  to  be  inclosed : 
Held,  that  S.'s  title  to  the  warren 
allotment  was  not  auch  as  a  pur- 
chaser could  be  compelled  to  take. 
Casamajor  v.  Strode.         Page  706 

AMENDMENT. 

1.  A  plaintiff  may  by  amended  bill 
introduce  new  matter  which  oc- 
curred prior  to  filing  the  original 
bill,  in  order  to  fortify  his  case, 
but  he  cannot  introduce  neir 
matter  which  occurred  subse- 
quently to  the  filing  of  the  origi- 
nal bill,  without  a  supplemental 
bill ;  and  the  defendant  having  in 
his  answer  to  the  amended  bill 
stated  this  objection  to  the  new 
matter,  and  insisted  upon  the 
same  advantage  as  if  he  had  de- 
murred or  pleaded  thereto,  and 
the  plaintiff  not  being  able  io 
support  his  case  upon  the  evi- 
dence which  referred  to  the  alle- 
gations  of  the   original  bill,  the 

bill 
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bill  was  dismissed  with  costs.  JVra^ 
V.  Hutchinson.  P^ge  235 

2.  If  af^er  replication  61ed,  the 
plaintiff  has  on  special  leave 
amended  his  bill  in  such  a  manner 
as  to  call  for  an  answer,  he  may 
afterwards  obtain,  as  of  course, 
a  further  order  to  amend  at  any 
time  before  the  answer  to  the 
amended  bill  is  put  upon  the  file. 
Wharton  v.  Swann.  362 


ANNUITY. 

J9.  by  his  marriage  settlement, 
made  in  1811,  covenanted  to  se- 
cure upon  certain  estates  an  an- 
nuity of  400/.  for  his  wife  for  her 
life,  in  case  she  should  survive 
him,  in  addition  to  the  provision 
made  for  her  by  the  settlement.  He 
afterwards,  by  a  deed,  executed 
in  1818,  and  intended  to  be  made 
in  pursuance  of  the  covenant, 
granted  an  annuity  of  4fOO/.  to  his 
wife,  which  was  made  payable  to 
her  afler  his  decease,  during  her 
widowhood.  By  his  will,  made  in 
1830,  afler  ratifying  and  confirm- 
ing the  settlement,  he  gave  an 
annuity  of  400/.  to  his  wife  during 
her  widowhood,  in  addition  to 
the  provision  made  for  her  by 
the  settlement :  Held,  that  the 
widow  was  entitled  both  to  the 
annuity  granted  to  her  by  the 
deed,  and  the  annuity  given  by 
the  will.  Douce  v.  Ladt/  Tor- 
rington*  600 

See  Will,  15. 


ANSWER. 

See  Charity,  1. 
Evidence. 
Infant,  3. 

ASSETS. 
An  admission  of  assets  for  the  pay- 
|i  ment  of  a  legacy  is  an  admission  of 
assets  for  the  purposes  of  the  suit, 
and  extends  to  costs,  if  the  Court 
thinks  fit  to  give  them.  Philan- 
thropic Society  v.  Hobson* 

Page  357 

See  Administrator. 
Marshalling. 

ASSIGNEE. 

A*f  as  assignee  of  B.,  a  bankrupt, 
gave  an  undertaking  to  C,  who 
was  the  mortgagee  of  one  farm, 
and  was  under  a  contract  to  pur. 
chase  another  farm,  both  the  pro- 
perty of  the  bankrupt,  and  who 
had  a  distress  upon  the  mortgaged 
premises,  that  if  the  distress  were 
withdrawn  he  would  pay  to  C.  the 
arrears  then  due  in  respect  of  the 
mortgage,  out  of  the  effects  on  the 
premises.     C.  withdrew  the  dis- 
tress accordingly,  and  aflerwards 
the  bankruptcy  was  annulled  be- 
fore A.  had  obtained  possession 
of  any   part  of   the    bankrupt's 
effects ;  whereupon  C»  brought  an 
action   on   the  undertaking,  and 
recovered  judgment    against    A* 
personally :  Held,  on  a  bill  filed 
by  A.  against  C,  to  which  B.  was 
no  party,  that  A.  could  have  no 
relief  in  equity  against  the  judg- 
ment at  law  ;  and  that  he  was  not 
entitled,  as  against   C,  to  claim 
3  H  2  re- 
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repayment  of  the  sum  thereby  re- 
i  uvered  out  of  the  price  which  C. 
|j3cl  contracted  to  pay  Tor  the 
other  farm.  Pell  v.  Stephens. 
Page  334 
See  Covenant,  1,  2. 

ATTORNEY-GENERAL. 
The  attendance  of  the  Attorney- 
General  before  itie  Master,  upon 
a  reference  to  settle  a  scheme  for 
the  administration  of  a  charity, 
may  be  dispensed  with  in  eertain 
ca<e*. 

A  direction  for  such  attendance 
in  a  case  where  the  charity  fund 
did  not  much  exceed  1100/.  was 
struck  out  of  the  minutes  of  the 
decree.  Attorney-General  v.  Hn- 
berdatheri   Company,  817 

AUTHOBITY  TO  SUE. 
See  Covenant,  1. 
Solicitor,  1. 

AWARD. 
See  Allotment. 


See  Assignee. 
Judgment. 

BARON  AND  FEME. 
By  the  marriage  8eltlera.ent  of  a 
widow,  her  property  was  assigned 
to  two  trustees,  upon  Crust  to  in' 
vest  and  pay  the  dividends  to  her 
for  her  life  for  her  own  sole  and 
separate  use,  and  aherher  decease 
upon  trust  to  pay  the  fund  to  her 
daughter  by   her   first  husband. 


"  for  her  own  use  and  beni 
The  daughter's  husband,  F. 
who  was  one  of  the  tniuee 
the  settlement,  became  baokr 
Held,  that  on  the  death  of 
tenant  for  life,  the  aasigoei 
F.  H-  was  entitled  to  the  f 
subject  to  the  wife's  equity  i 
settlement.  Kensin^on  v.  J 
hnd.  Page 

See  Evidence. 

Foreign  L.aw. 

Lunatic,  2. 

Separate  Est  at 

Stock. 

CANAL  ACT. 
See  Covenant. 

CATHOLIC  RELIGION. 
A  testatrix  directed  several  sun 
be  paid  to  certain  Koman  Call 
priests  and  chapels>  desiring 
they  might  be  paid  as  soot 
possible  after  her  decease, 
she  might  have  the  benefit  of  I 
prayers  and  masses  ;  and  she| 
the  residue  of  her  property 
trustees,  upon  trust,  to  pay 
each  to  the  ministers  of  cei 
specified  Roman  Catholic  cha] 
for  the  benefit  of  their  prayen 
the  repose  of  her  soul,  and  thf 
her  deceased  husband,  and  to 
propriate  the  remainder  in  i 
way  as  they  might  judge  best 
culaEed  to  promote  the  knowtt 
of  the  Catholic  Christian  reli 
among  the  poor  and  ignorant 
habitants  of  Swate  Dale 
IPemlon  Dale:  Held,  that 
gifts  to  priests  and  chapels  i 
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void,  and  that  the  next  of  kin  was 
entitled  to  the  benefit  of  the 
failure,  but  that  the  gift  of  the 
residue  was  valid  within  the  2  &  3 
fV.  4.  c.  11 5.  West  V.  Shuttle- 
worth.  Page  684 

CATHOLIC  SCHOOLS. 
A  testator  gave  two  legacies  to  the 
respective  trustees  of  certain  Ca- 
tholic schools,  upon  trust,  for  car- 
rying on  the  good  designs  of  the 
said  schools.  The  testator  died  in 
1823  :  Held,  that  the  2  &  3  IV.  4. 
c.  115.  for  securing  the  charitable 
donations  and  bequests  of  his 
Majesty *s  Catholic  subjects  is  re- 
trospective, and  that  the  trustees 
of  the  Catholic  schools  were  en- 
titled to  the  legacies.  Bradshaw 
V.  Tasker.  221 

CHARGE. 

1.  The  testator  began  his  will  by 
directing  that  all  his  just  debts, 
funeral  and  other  incidental  ex* 
penses,  should  be  paid  with  all 
convenient  speed  aderhisdecease. 
By  a  codicil  he  devised  a  particu- 
lar estate,  upon  trust,  in  the  first 
place,  to  pay  the  annuity  to  his 
wife,  and  to  apply  the  surplus  to 
the  payment  of  his  simple  con- 
tract debts :  Held,  that  the  real 
estate  was  not  charged  with  the 
payment  of  debts. 

QMi^re,  Whether  the  introduc- 
tory words,  without  more,  would 
have  charged  the  real  estate  ? 
Douce  V.  Lady  Torrington.     600 

2.  A  testator,  after  a  specific  be- 
quest of  part  of  his  personal  es- 
tate, devises  all  his  freehold,  copy* 


hold,  and  leasehold  estates,  and 
all  the  residue  of  his  personal 
estate  and  effects,  after  payment 
of  his  just  debts  and  funeral  ex- 
penses, to  trustees,  their  heirs, 
executors,  and  administrators,  up- 
on certain  trusts.  The  real  estate 
is  charged  with  the  payment  of 
debts.     Withers  v.  Kennedy. 

Page  607 

See  Executor,  1. 

Tenant  for  Life. 

CHARITY. 
1.  Where  a  corporation  follow  the 
practice  of  their  predecessors  in 
the  application  of  the  profits  of 
charity  estates,  and  no  wilful  breach 
of  trust  or  improper  motive  is  im- 
puted to  them,  the  account  will 
not  be  carried  back  beyond  the 
time  when  they  had  notice  that 
the  propriety  of  such  application 
was  questioned.  But  where  the 
charity  estates  have  been  alienated, 
though  at  a  very  distant  period, 
the  corporation  will  be  made  to 
compensate  the  present  value  of 
the  lands  so  alienated,  out  of  such 
general  property  of  the  corpora* 
tion  as  was  not  granted  or  devised 
to  them  upon  special  trust* 

It  is  the  duty  of  a  corporation, 
when  apprised  by  the  information 
of  the  nature  and  extent  of  the 
claims  made  upon  them,  to  cause 
a  diligent  examination  to  be 
made,  before  they  put  in  their 
answer,  of  all  deeds,  papers,  and 
muniments  in  their  possession  or 
power,  and  to  give  in  their  an- 
swer all  the  information  de- 
3  H  3  rived 
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rived  from  such  examination ;  and 
if  they  pursue  an  opposite  course, 
and  in  their  answer  allege  their 
ignorance  upon  the  subject,  and 
,  the  information  required  is  after- 
wards obtained   from  the   docu- 
ments scheduled  to  their  answer, 
the  Court  will  infer  a  disposition 
on  the  part  of  the  corporation  to 
obstruct  and  defeat  the  course  of 
justice,  and  on  that  ground  alone 
will  charge  them  with  the  costs  of 
the    suit.      Attomey'General    v. 
The  Bailiffs    and    Burgesses    of 
East  Retford.  Page  ^5 

2.  Where  annual  sums  were  be- 
queathed to  persons,  to  be  distri- 
buted in  charity,  at  the  discretion 
of  the  legatees,  either  to  private 
individuals  or  public  institutions, 
the  Court  declared  that  the  lega- 
cies did  not  fail,  but  that  a  scheme 
was  unnecessary  ;  leaving  any  of 
the  parties  at  liberty  to  apply,  as 
there  might  be  occasion.  Horde 
v.  The  Earl  of  Suffolk,  59 

3.  A  testator  gave  two  legacies  to  the 
respective  trustees  of  certain  Ca- 
tholic schools,  upon  trust,  for  car- 
rying on  the  good  designs  of  the 
said  schools.  The  testator  died  in 
1823 :  Held,  that  the  2  &  3  W.  4. 
c.  115.,  for  securing  the  charita- 
ble donations  and  bequests  of  his 
Majesty's  Catholic  subjects,  is  re- 
trospective, and  that  the  trustees 
of  the  Catholic  schools  were  en- 
titled to  the  legacies.  Bradshaxo 
V.  Tasker.  221 

4.  The  Court  has  jurisdiction  to 
extend  the  application  of  the  in-^ 
come  of  charity  property  beyond 


the  mere  literally  expressed  in- 
tention of  the  testator,  provided 
the  income  be  applied  to  subjects 
connected  with  that  intention. 
Attorney-General  v.  Dixie. 

Page  342 

5.  A  testator  gave  the  residue  of 
his  estate  to  trustees,  positively 
forbidding  them  to  diminish  the 
capital  thereof,  or  that  the  interest 
and  profit  arising  be  applied  to 
any  other  use  or  uses  than  there- 
inafter directed;  and  he  pro. 
ceeded  to  direct  one  moiety  of  the 
income  to  be  applied  to  a  chari- 
table purpose  which  failed;  and 
the  other  moiety  to  be  applied  to 
other  specified  charitable  pur- 
poses. Held,  upon  appeal,  that 
the  Court  had  jurisdiction  to  ap- 
ply cypres  the  income  of  the 
moiety  devoted  to  the  charitable 
purpose  which  failed.  Attorney- 
General  Vk  Ironmongers  Company. 

576 

6.  Where  the  surplus  of  the  rents 
and  profits  of  an  estate,  charged 
with  certain  stipulated  payments 
for  the  benefit  of  a  charity,  is  ex- 
pressly devised  by  the  will  of  the 
founder  to  his  executors  and  their 
heirs,  for  their  sole  use  and  bene* 
fit  for  ever,  the  charity  can  claim 
only  the  stipulated  payments,  al- 
though, by  the  change  in  the 
value  of  money,  such  payments 
have  become  inadequate  to  the 
charitable  intentions  of  the  foun- 
der^ 

The  teaching    of  writing  and 
arithmetic  may  be  well  introduced 
into  a  scheme  for  the  manage- 
ment 
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ment  of  a  free  grammar  school. 
Attomey'General    v.    Gascoigne. 

Page  64-7 
7.  Where  money  had  been  be- 
queathed for  the  purpose  of  being 
lent  out  without  interest,  in  sums 
not  exceeding  200/.,  and  the 
Master,  in  settling  a  new  scheme 
for  the  charity,  had  directed  the 
maximum  of  the  sums  so  lent  out 
to  be  500/. ;  it  was  held,  that  as 
the  latest  of  the  wills  was  200 
years  old,  the  increase  in  the 
amount  of  the  loans  was  not  in- 
consistent with  the  intention  of 
the  testators. 

The  costs  of  an  information 
must  be  paid  by  a  company  in 
which  a  charitable  fund  is  vested, 
if  the  charity  be  suffered  to  fall 
into  desuetude.  Attorney  ^General 
V.  The  Mercers*  Company.       654- 

See  Attorney  General. 
Catholic  Religion. 

COMMITMENT. 

See  Contempt. 

CONDITION. 

A  testator  gave  his  real  estates  to  his 
wife  for  life,  and  after  her  decease 
to  his  grand-daughter,  the  only 
child  of  his  deceased  daughter, 
her  heirs  and  assigns  ;  but  in  case 
she  should  die  under  twenty-one 
without  issue,  then  over:  Held, 
that  the  grand- daughter,  who  was 
the  testator's  sole  heir  at  law,  took 
at  the  death  of  the  tenant  for  life, 
by  descent,  and  not  by  purchase. 
Manhridge  v.  Plummer.  93 


CONSTRUCTION  OF 
STATUTES. 

See  Statutes. 

CONTEMPT. 

The  sheriff's  return  of  a  caption 
and  rescue  is  a  sufficient  ground, 
without  affidavit,  for  an  absolute 
order  of  commitment  for  con- 
tempt. 

Where  a  party  previously  \n 
contempt  for  disobeying  an  order, 
is  taken  into  custody  and  com- 
mitted to  the  Fleet  for  a  contempt 
in  effecting  a  rescue,  the  custody 
shall  be  held  to  apply  to  both 
the  contempts,  and  both  must  be 
cleared  before  the  party  can  be 
discharged;  and  subsequent  orders 
up  to  a  sequestration,  proceeding 
upon  such  commitment,  are  not 
vitiated  because  they  refer  to  the 
original  contempt  only.  Blacks 
well  V.  Tatlow.  Page  321 

CONTRIBUTION  BETWEEN 
TENANT  FOR  LIFE  AND 
REMAINDER-MAN. 

1.  Where  a  testator  provides  a  fund 
for  the  payment  of  fines  on  admis<« 
sion  to  copyholds,  or  on  renewals  of 
leases,  the  manner  of  raising  the 
fines,  and  the  question  of  contri- 
bution between  the  tenant  for  life 
and  the  remainder-man,  must  de- 
pend upon  the  intention  of  the 
testator,  to  be  collected  from  the 
whole   will.     Playters  v.   Abbott. 

97 

2.  Where  the  first  trust  of  leasehold 

3  H  4  pro- 
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propert}'  held  for  lives  and  years 
is  to  pay  the  fines  on  renewals  out 
of  the  rents  and  profits,  and  the 
next  trust  is  for  the  benefit  of 
those  who  in  strict  settlement  take 
freehold  and  copyhold  property 
under  the  same  will,  the  expenses 
of  renewal  are  incidental  to  the 
leasehold  property,  and  fall  upon 
those  who  from  time  to  time  are 
entitled  to  the  possession  of  it 
under  the  will.  The  Earl  of 
Shaftesbury  v.  The  Duke  of  Marl- 
borough.  P^gc  11^ 

See  Tenant  for  Life. 

COPYHOLD. 

L  Where  a  copyhold  was  sur- 
rendered to  a  mortgagee  and  his 
heirs,  and  no  condition  was  ex- 
pressed in  the  surrender,  and  the 
mortgagee  died  intestate  and  with, 
out  an  heir,  it  was  held  that  the 
lord  of  the  manor  was  entitled  to 
enter  upon  the  copyhold  as  an 
escheat.  Attorney  General  v.  The 
Duke  of  Leeds.  S4-3 

2.Tlie  right  of  the  equitable  owner 
of  a  copyhold  estate  to  dispose  of 
his  equitable  interest  by  will  can- 
not be  controlled  by  the  custom 
of  a  manor. 

A  custom  inconsistent  with  the 
doctrine  of  resulting  trusts,  as, 
that  a  person  named  by  the  pur- 
chaser of  a  copyhold  estate,  as 
the  second  life  according  to  the 
custom,  shall  take  beneficially,  is 
unreasonable.      Lewis    v.    Lane. 

449 

d.  The  Court  will   not  reform  att 


entry  on  the  court  rolls,  unless 
the  lord  be  a  party  to  the  suit,  or 
consent  to  such  order  as  the 
Court  shall  think  fit  to  make ;  but, 
the  lord  consenting  to  such  order, 
the  Court  decreed  that  a  sur- 
render and  admission  on  the 
court  rolls,  which  gave  an  interest 
to  the  wife  of  a  mortgagor  in 
fraud  of  the  mortgage,  should  be 
reformed.     Elston  v.  Wood. 

Page  678 

CORPORATION. 

Where  a  corporation  follow  the 
practice  of  their  predecessors  in 
the  application  of  the  profits  of 
charity  estates,  and  no  wilful 
breach  of  trust  or  improper  mo- 
tive is  imputed  to  them,  the 
account  will  not  be  carried  back 
beyond  the  time  when  they  had 
notice  that  the  propriety  of  such 
application  was  questioned.  But 
where  the  charity  estates  have 
been  alienated,  though  at  a  very 
distant  period,  the  corporation 
will  be  made  to  compensate  the 
present  value  of  the  lands  so 
alienated,  out  of  such  general 
property  of  the  corporation  as 
was  not  granted  or  devised  to 
them  upon  special  trust. 

It  is  the  duty  of  the  corporation, 
when  apprised  by  the  information 
of  the  nature  aud  extent  of  the 
claims  made  upon  them>  to  cause 
a  diligent  examination  to  be  made, 
before  they  put  in  their  answer, 
of  all  deeds,  paperst  and  muni- 
ments in  tbeir  poatMsioo  or  power, 

and 
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and  to  give  in  their  answer  all  the 
information  derived  from  such  ex- 
amination ;  and  if  they  pursue  an 
opposite  course,  and  in  their  an- 
swer allege  their  ignorance  upon 
the  subject,  and  the  information 
required  is  afterwards  obtained 
from  the  documents  scheduled  to 
their  answer,  the  Court  will  infer 
a  disposition  on  the  part  of  the 
corporation  to  cbstruct  and  defeat 
the  course  of  justice,  and  on  that 
ground  alone  will  charge  them 
with  the  costs  of  the  suit.  The 
Attorney-General  v.  The  Bailiffs 
and  Burgesses  of  East  Retford. 

Page  35 

COSTS. 

1.  Where  a  bill  contains  scandalous 
imputations  on  the  character  of 
the  defendant,  the  defendant  will 
not  subject  himself  to  the  payment 
of  costs  by  answering  such  impu- 
tations, although  he  objects  at  the 
same  time  to  the  introduction  of 
the  matters  so  answered  on  the 
ground  of  irregularity  in  point  of 
pleading.      Wray  v.  Hutchinson. 

285 

2.  A  person  named  a  trustee  in  a 
deed,  who  declines  to  accept  the 
office,  is  in  the  situation  of  any 
other  defendant  against  whom  a 
bill  is  dismissed,  and  can  only 
have  his  costs  as  between  party 
and   party,     Norway  v.  Nortoay. 

278 

9.  A  simple  contract  creditor,  who 

files  a  bill  for  the  administration 

of  a  testator's  assets*  is  entitled 


to  have  his  costs  out  of  the  estate, 
though  the  assets  prove  insuffi- 
cient for  the  payment  of  the 
specialty  creditors.  Larkins  v. 
Paxton.  Page  820 

4s  An  admission  of  assets  for  the 
payment  of  a  legacy  is  an  admis- 
sion of  assets  for  the  purposes  of 
the  suit,  and  extends  to  costs,  if 
the  Court  thinks  fit  to  give  them. 
Philanthropic  Society  v.  Hohson. 

857 

5.  A  plaintiff  who  is  a  peer,  and 
out  of  the  jurisdiction,  must  give 
the  usual  security  for  costs.  I^ord 
Alborough  V.  Burton.  401 

6.  Where  it  appears  upon  the  bill 
that  the  plaintiff  is  an  officer  in 
his  Majesty's  service,  and  out  of 
the  jurisdiction,  the  defendant 
will  be  entitled  to  the  usual  se- 
curity for  costs,  unless  it  be  dis- 
tinctly seated  that  the  plaintiff 
is  on  actual  service.  It  is  not 
sufficient  to  state  that  the  plaintiff 
is  an  officer  of  a  particular  regi- 
ment, and  residing  at  a  particular 
place  out  of  the  jurisdiction, 
although  the  regiment  may,  in 
fact,  be  stationed  at  that  place. 
Lillie  V.  LUlie.  404 

7.  Where  a  plaintiff  upon  his  bill 
misstates  his  place  of  residence, 
the  Court  will  order  him  to  give 
security  for  costs.  Sandys  v. 
Long.  487 

8.  The  costs  of  an  information  must 
be  paid  by  a  company  in  which  a 
charitable  fund  is  vested,  if  the 
charity  be  suffered  to  fall  into 
desuetude.  Attorney  General  v. 
The  Mercers^  Company.  654 

9.  CosU 
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9.  Costs  aa  between  solicitor  and 
-  client  giTen  out  of  tlie  fund  to 
a  simple  contract  creditor  who 
.  was  plaintiff  in  a  suit  to  administer 
his  deceased  debtor's  estate,  al- 
though the  assets  had  proved 
insufficient  to  satisfy  the  specialty 
creditors.       Barker    v.    fVardle. 

Page  818 

See  Charity,  1. 
Trostsb,  1. 
Vendor  and  Purchaser,  2. 

COUNSEL. 

The  Court  will  not  interfere  in 
questions  arising  upon  the  prac- 
tice of  retainer. 

A  motion  for  an  injunction  to 
restrain  a  particular  counsel,  who 
had  acted  for  the  defendants, 
from  acting,  at  a  subsequent  stage 
of  the  proceedings,  on  behalf  of 
the  plaintiffs  from  whom  he  had 
received  a  retainer,  was  refused. 
BaylU  Vk  Grout,  316 

COVENANT. 

1.  The  Monmouthshire  Canal  Act 
provided  that,  upon  auxiliary  rail- 
roads made  by  private  individuals 
under  the  authority  of  the  act, 
the  tolls  should  not  exceed  the 
rate  charged  by  the  canal  com- 
pany, which,  for  the  articles  of 
limestone  and  ironstone,  was  re- 
stricted to  2\d,  a  ton  per  mile; 
and  it  also  empowered  the  canal 
company,  by  agreement  with  the 
land-owners,  itself  to  construct 
auxiliary  rail-roads,  on  which 
tolls  not  exceeding  5d*  a  ton  per 
mile  might  be  charged.     Certain 


landowners  and  owners   of   iron 
works,   and,  among    others,    the 
lessees  of  the  Beaufort   Works, 
formed  a  joint   stock   company, 
and,  under  the  powers  given  by 
the  act,  constructed  a  rail-road 
connecting  a  lime  quarry,  called 
the  Trevil  Quarry,  i»ith  the  se- 
veral   iron  works  and   with   the 
rail -roads  of  the  canal  company. 
Li  the  partnership  deed  of  the 
rail-road  company,  the  lessees  of 
the  Beaufort  Works  covenanted 
for  themselves,  their  heirs,  exe- 
cutors,   administrators,    and    as« 
signs,  with  the  other  shareholders, 
their    executors,     administrators, 
and  assigns,  so  long  as  the  cove- 
nantors,   their  executors,    admi- 
nistrators, or  assigns,  should  oc- 
cupy   the    Beaufort    Works,     to 
procure  all  the  limestone  used  in 
the  said  works  from  the    Trevil 
Quarry,  and  to  convey  all  such 
limestone,  and  also  all  the  iron- 
stone from  the  mines  to  the  said 
works  along  the  Trevil  rail-road, 
and  to  pay  a  toll  of  5d.  a  ton  per 
mile  for  the  same. 

Upon  a  bill  filed  by  the  share- 
holders of  the  rail-road  to  enforce 
this  covenant  against  a  person 
who  had  purchased  the  Beaufort 
Works,  with  notice  of  the  part- 
nership deed :  Held, 

First,  that  the  covenant  did  not 
run  with  the  land  so  as  to  bind 
assignees  at  la\v ;  and  that  a  court 
of  equity  Would  not,  by  holding 
the  conscience  of  the  purchaser 
to  be  affected  by  the  notice,  give 
the    covenant  a  more  extensive 

oper- 
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operation  than  the  law  allowed  to 
it: 

Secondly,  that  the  covenant 
securing  a  toll  of  5d.  a  ton  per 
mile  to  the  shareholders  of  the 
TrevU  rail-road,  was  a  fraud  upon 
the  canal  company,  and  the  le^^ 
gislature,  and  therefore  ought  not 
to  be  specifically  enforced  by 
injunction. 

Some  of  the  shareholders  hav- 
ing been  made  co-plaintifis  in  the 
bill  without  their  privity  or  con- 
sent, on  their  application  an  order 
was  made,  with  costs,  that  their 
names  should  be  struck  out  as 
plaintiffs.         Keppell    v.    DaUey- 

Page  517 
2.  Where  land  is  conveyed  in  fee, 
by  deed  of  feoffment,  subject  to  a 
perpetual    ground-rent,   and    the 
feoffee  covenants  for  himself,  his 
heirs  and  assigns,  with  the  feoffor, 
the  owner  of  adjoining  lands,  his 
heirs,  executors,    administrators, 
and  assigns,  not  to  use  the  land  in 
a  particular  manner,  with  a  view 
to  the  more  ample  enjoyment  by 
the  feoffor  of  such  adjoining  lands, 
and  the  subsequent  acts  of  the 
feoffor,  or  of  those  claiming  under 
him,  have  so  altered  the  character 
and    condition   of  the  adjoining 
lands,  that,  with  reference  to  the 
land  conveyed,  the  restriction  in 
the  covenant  ceases  to  be  appli- 
cable according  to  the  intent  and 
spirit  of  the  contract,  a  court  of 
equity  will  not  interpose  to  en- 
force the  covenant,  but  will  leave 
the  parties  to  law. 

Whether  upon  such  a  covenant 
there  could  be  any  remedy  at  law 


against  the  assigns  of  the  cove- 
nantor, qutere*  Duke  of  Bedford 
V.  Brit.  Mus.  Page  552 

CREDITOR'S  SUIT. 
See  Costs,  S.  9. 

CUSTOM. 
See  CopVHOLD,  2^ 


DEBTOR  AND  CREDITOR. 

If  property  be  conveyed  by  a  debtor 
in  trust  for  the  benefit  of  creditors, 
who  are  neither  parties  nor  privy 
to  the  deed,  the  deed  merely 
operates  as  a  power  to  the  trus- 
tees to  apply  the  property  in 
payment  of  debts,  and  such  power 
is  revocable  by  the  debtor. 

Quaref  Whether  a  communi- 
cation by  the  trustees  to  the  cre- 
ditors of  the  fact  of  such  a  trust 
will  not  defeat  the  power  of  revo- 
cation by  the  debtor.  Aclon  v. 
Woodgate.  492 

DEPOSIT  OF  DEEDS. 

1.  Where  an  equitable  security  is 
given  by  the  deposit  of  deeds^  the 
plaintiff  isj  on  a  bill  brought  to 
give  effect  to  his  security,  ^titled 
to  a  decree  for  a  sale;  Pain  v. 
Smith.  417 

2.  In  the  decree  upon  a  bill  by  an 
equitable  mortgagee,  the  equitab.c 
mortgagor  Will  be  allowed  six 
months  to  redeem  the  deposited 
deeds.    Parker  y  Hottsefield.  41f) 

DE- 
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DESCENT. 

1.  A  testator  gave  his  real  estates  to 
his  wife  for  life,  and  after  her 
decease  to  his  grand-daughter, 
the  only  child  of  his  deceased 
daughter,  her  heirs  and  assigns ; 
but  in  case  she  should  die  under 
twenty-one  without  issue,  then 
over :  Held,  that  the  grand- 
daughter, who  was  the  testator's 
sole  heir  at  law,  took  at  the  death 
of  the  tenant  for  life,  by  descent, 
and  not  by  purchase.  Manbridge 
V,  Plummer*  Page  93 

2.  An  estate,  of  which  A>  died  seised 
in  fee,  descended  upon  A'&  five 
infant  sisters.  The  father  and 
mother  of  the  infants  beinc;  both 
living,  and  the  estate  of  the  sis- 
ters being  consequently  liable  to 
be  devested  by  the  birth  of  a 
nearer  heir  of  ^.,  it  was  held,  that 
the  infants  were  not  seised  of  or 
entitled  to  land  in  fee,  within  the 
meaning  of  the  1  W.  4-.  c,  65.  s,  1 7. 
In  the  matter  of  Evans,  318 

DEVISE. 
See  Will. 

DOUBLE  PROVISION. 

B%  by  his  marriage  settlement,  made 
in  18ll,  covenanted  to  secure 
upon  certain  estates  an  annuity 
of  400/*  for  his  wife,  for  her  life, 
in  case  she  should  survive  him,  in 
addition  to  the  provision  made 
for  her  by  the  settlement.  He 
afterwards,  by  a  deed  executed  in 
1818,  and  intended  to  be  made  in' 


pursuance  of  the  covenant,  grant- 
ed an  annuity  of  400/.  to  his  wife, 
which  was  made  payable  to  her 
after  his  decease,  during  her 
widowhood.  By  his  will,  made 
in  1830,  after  ratifying  and  con- 
firming the  settlement,  he  gave 
an  annuity  of  400/.  to  his  wife 
during  her  widowhood,  in  addition 
to  the  provision  made  for  her  by 
the  settlement :  Held,  that  the 
widow  was  entitled  both  to  the 
annuity  granted  to  her  by  the 
deed,  and  the  annuity  given  by 
the  will.  Douce  v.  Lady  Torring- 
ton.  Page  600 

ELECTION. 
See  Stock. 

ENROLMENT  OF  DECREE. 

The  answer  of  the  Lord  Chancellor 
to  a  petition  of  appeal  relates  to 
the  day  at  which  the  petition  was 
presented. 

Where,  therefore,  a  petition 
of  appeal  was  presented  within 
twenty-eight  days  after  notice 
had  been  given  of  a  docket  of  the 
decree  having  been  presented  for 
signature,  and,  the  Lord  Chancel- 
lor being  in  Scotland,  the  petition 
was  not  answered  until  after  the 
expiration  of  the  twenty-eight 
days,  the  enrolment  of  the  decree 
was  vacated.     Richards  v.  Wood, 

621 

EQUITABLE  MORTGAGE. 

See  Deposit  of  Deeds. 

Mortgage. 

ES- 
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ESCHEAT. 

Where  a  copyhold  was  surrendered 
to  a  mortgagee  and  his  heirs,  and 
no  condition  was  expressed  in  the 
surrender,  and  the  mortgagee  died 
intestate  and  without  an  heir,  it 
was  held  that  the  lord  of  the 
manor  was  entitled  to  enter  upon 
the  copyhold  as  an  escheat.  At' 
tomej/' General  v.  The  Duke  of 
Leeds.  Page  343 

EVIDENCE. 

The  admissions  in  a  joint  answer  by 
the  husband  and  wife  are  no  evi- 
dence against  the  wife,  such  joint 
answer  being  considered  •as  the 
answer  of  the  husband  alone.  El' 
ston  V.  Wood.  678 

See  Specific  Performance,  2. 

EXCEPTIONS. 

1.  A  party  may  take  exceptions  to 
the  Master's  report  of  imperti- 
nence at  any  time  before  the 
impertinent  matter  is  actually  ex- 
punged ;  and  the  practice  in  this 
respect  is  not  altered  by  the 
twenty-second  of  the  last  new 
orders,  which  provides  that  im- 
pertinent matter  shall  not  be  ex- 
punged until  the  expiration  of 
four  days  from  the  filing  of  the 
report,  <*  in  order  that  the  adverse 
party  may  have  an  opportunity  of 
filing  exceptions  to  such  report." 
Evans  v.  Owen.  382 

2.  Where  the  Master  by  his  report 
finds  a  fact  involving,  according 
to  the  practice  of  the  Court,  a 
particular  consequence,  the  Court 


will  act  upon  the  fact  so  found, 
and  it  is  not  a  ground  of  excep- 
tion that  such  consequence  is 
not  stated  in  the  report.  Bick  v. 
Mo%.  Page  315 

EXECUTOR. 

1.  A  testator  in  the  first  place  di- 
rects the  payment  of  his  debts 
and  legacies  by  his  executors 
after  named.  He  afterwards  de- 
vises a  real  estate  to  his  son 
T.  D.  in  fee  ;  and  in  a  subsequent 
part  of  his  will  names  T.  D.  and 
another  person  his  executors,  who 
both  prove  the  will.  The  estate 
devised  to  T.  2).,  not  being  a 
devise  to  the  executors  after 
named,  is  not  charged  with  debts 
and  legacies.     Warren  v.  Davies. 

49 

2.  A  bequest  of  residue  *'  to  my 
executors  hereinafter  named,  to 
enable  them  to  pay  my  debts, 
legacies,  funeral  and  testamentary 
charges,  and  also  to  recompense 
them  for  their  trouble,  equally 
between  them,"  followed  by  the 
appointment  of  three  persons  as 
executors,  is  a  gift  to  those  per- 
sons as  a  class  in  their  official  cha- 
racter ;  and,  therefore,  one  having 
died  in  the  lifetime  of  the  testator, 
the  whole  residue  vests  in  the 
two  survivors.     Knight  v.  Gould. 

529 

3.  The  Master  found  that  two 
executors  'had,  by  signing  joint 
cheques,  enabled  each  other  to 
receive  sums  belonging  to  the  es- 
tate of  their  testatrix,  when  they 

were 
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were  both  largely  indebted  to  that 
estate ;  and  that  the  sums  so  rc- 
ceived  by  them  were  debts  prove- 
able  under  their  respective  com- 
missions, both  executors  having 
become  bankrupt :  Held,  that  in- 
terest at  5  per  cent.,  as  the  con- 
sequence of  the  devastavit^  was  to 
be  added  to  the  principal  sums 
found  to  be  proveable  against  the 
the  bankrupt  estates  of  the  ex- 
ecutors. Bicky.  Motly^  Page  315 
4s  Executors  charged  with  the 
profits  made  by  th^m  from  the 
employment  of  the  testator's  as- 
sets in  any  trade  or  business  since 
the  testator's  decease.  Palmer  v. 
MitdkelL  672 

Ste  Trustee,  2. 

EXPECTANT  HEIR. 
Where  an  expectant  heir,  under  pe- 
^  curiiary  pressure,  mortgages  his 
reversionary  interest  to  obtain 
an  advance  of  money  or  credit 
for  a  purchase  of  goods,  and  the 
party  in  present  possession  of  the 
property  so  mortgaged  stands  in 
loco  parentis  to  such  heir,  and 
knows  and  approves  of  the  trans- 
action, the  heir  has  no  equity  to 
have  it  afterwards  rescinded. 

Where  an  expectant  heir,  who, 
under  pecuniary  pressure,  has 
granted  securities  over  his  rever- 
sionary estate,  subsequently  allows 
the  consideration  given  for  the 
securities  to  be  so  dealt  with  that 
it  can  never  be  restored  to  the 
other  party  in  its  original  con- 
dition, he  will  not  be  relieved 
against  those  securities  unless  he 


can  shew  a  continuance  of  the 
pressure  compelling  him  to  act  as 
he  did. 

Where  goods  are  sold  to  a 
person  in  distressed  circumstaiK:es 
by  a  tradesman  who  knows  they 
are  bought  merely  with  a  view  to 
raise  money  by  selling  them  again, 
and  they  are  charged  at  fair  and 
reasonable  prices,  the  Court  will 
not  interfere  to  relieve  the  pur- 
chaser, or  set  aside  securities 
given  for  the  price.  King  v. 
Hamlet.  Page  456 


FINE, 

1,  Where  a  testator  provides  a  fund 
for  the  payment  of  fines  on  ad- 
mission to  copyholds,  or  on  re- 
newals of  leases,  the  manner  of 
raising  the  fines,  and  the  question 
of  contribution  between  the  tenant 
for  life  and  the  remainder-man, 
must  depend  upon  the  intention 
of  the  testator,  to  be  collected 
from  the  whole  will.  Playters  v. 
Abbott.  97 

2.  Where  the  first  trust  of  lease- 
hold property  held  for  lives  and 
years  is  to  pay  the  fines  on  re- 
newals out  of  the  rents  and  profits, 
and  the  next  trust  is  for  the  bene- 
fit of  those  who  in  strict  settle- 
ment take  freehold  and  copyhold 
property  under  the  same  will,  the 
expenses  of  renewal  are  incidental 
to  the  leasehold  property,  and  fall 
upon  those  who  from  time  to  time 
are  entitled  to  the  possession  of 
it  under  the  will.     The  Earl  of 
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Shiifleshury  v.  The  DuJce  of  Marl- 
borough. Page  111 

FOREIGN  LAW. 

Where  a  contract  is  made  between 
persons  domiciled  in  a  foreign 
country,  and  in  a  form  known  to 
the  law  of  that  country,  the  Court, 
in  administering  the  rights  of 
parties  under  it,  will  give  it  the 
same  construction  and  effect  as 
the  foreign  law  would  have  given 
to  it. 

If,  therefore  a  domiciled  Scotch- 
man would  be  held  entitled,  in 
Scotland,  by  virtue  of  a  marriage 
contract  executed  there,  and  in 
the  Scotch  form,  to  receive  what- 
ever property  accrued  during 
coverture  to  his  wife,  this  Court 
will  enforce  his  right,  as  against 
any  such  property  coming  within 
its  jurisdiction,  and  will  not  raise 
an  equity  for  a  settlement  in 
favour  of  the  wife,  in  opposition 
to  the  provisions  of  the  contract. 
Anstruther  v.  Adair*  513 

FRAUD. 

A  man,  already  married,  performed 
the  ceremony  of  marriage  with 
G.  W.,  and  joined  with  her  in 
executing  an  assignment  of  her  life 
interest  in  a  trust  fund  to  a  pur- 
chaser. The  fraud  practised  upon 
G.  W.  by  the  person  acting  in  the 
character  of  her  husband  did  not 
affect  the  validity  of  the  assign- 
ment, nor  was  it  necessary  to  make 
the  supposed  husband  a  party  to  a 
suit  instituted  by  the  purchaser  to 


obtain  the  benefit  of  the  assign- 
ment.    Sturge  V.  Starr,  Page  195 

See  Expectant  Heir. 

GRAMMAR  SCHOOL. 
See  Charity,  4.  6. 

ILLEGITIMATE  CHILDREN. 
Where  by  deed  an  estate  was  limited 
to  an  af^er-bom  illegitimate  son 
in  fee  ;  and  if  he  should  die  before 
he  attained  twenty-one,  then  in 
fee  to  a  living  illegitimate  child, 
who  died  an  infant ;  and  an  after- 
born  illegitimate  son  attained  the 
age  of  twenty-one:  it  was  held 
that  the  last  limitation  failed,  and 
that  the  devised  estate  descended 
to  the  heir  of  the  grantor.  Lonuu 
V.  Wri^.  769 

IMPERTINENCE.  . 

A  party  may  take  exceptions  to  the 
Master's  report  of  impertinence  at 
any  time  before  the  impertinent 
matter  is  actually  expunged  ;  and 
the  practice  in  this  respect  is  not 
altered  by  the  twenty-second  of 
the  last  new  orders,  which  pro- 
vides that  impertinent  matter  ^all 
not  be  expunged  until  the  expira- 
tion of  four  days  from  the  filing  of 
the  report,  **  in  order  that  the 
adverse  party  may  have  an  oppor- 
tunity of  filing  exceptions  to  such 
report."     Evans  v.  Owen.        382 

IMPLICATION. 

A  testatrix  gave  to  </.  B.  and  his 
wife,  and  the  survivor  of  them, 

an 
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an  annuity  of  100/.  during  their 
respective  lives,  in  case  J.  B, 
should  become  incapable  to  col- 
lect, or  be  discharged  from  col- 
lecting, the  rents  of  a  particular 
estate :  the  annuity  to  commence 
and  become  payable  from  the  first 
quarter  day  after  her  decease,  or 
afVer  he  should  cease  to  collect 
the  rents.  The  husband  survived 
the  testatrix,  but  died  soon  after- 
wards, having  continued  to  re- 
ceive the  rents  till  his  death. 
Hie  wife  is  entitled  to  the  an- 
nuity of  100/.  for  her  life.  Brit- 
tain  v.  Fleming,  Page  147 

INCLOSURE  ACT  (GENERAL). 

The  provision  in  the  General  Inclo- 
sure  Act,  that  the  commissioners' 
oath,  and  the  appointment  of  any 
new  commissioner,  shall  be  an- 
nexed to  and  enrolled  with  the 
award,  is  merely  directory.  Ca- 
samqjor  v.  Strode.  706 

INFANT. 

1.  Where  a  testator  gave  his  real 
estates,  and  also  his  residuary  pro- 
perty, to  his  wife  for  life,  with  re- 
mainder to  an  infant  great  nephew 
for  life ;  a  statement  in  the  will 
that  it  was  his  particular  wish  and 
request  that  his  wife  and  the  in- 
fant's grandfather  would  superin- 
tend and  take  care  of  the  infant's 
education,  so  as  to  fit  him  for  any 
respectable  profession  or  employ- 
ment, was  held,  under  the  circum- 
stances, and  upon  the  effect  of  the 
whole  instrument,  to  charge  the 
maintenance  and  education  of  the 
infant  upon  the  interest  taken  by 


the  testator's  widow  under  the 
will.  Folet/  v.  Parry.  Page  138 
2.  Where  a  bill  has  been  filed  on 
behalf  of  infants,  under  circum- 
stances raising  a  strong  suspicion 
against  the  motives  of  the  next 
friend,  the  Court  will  direct  an 
inquiry  whether  the  suit  is  for  the 
benefit  of  the  infants;  and  if  so, 
whether  such  next  friend  is  a 
proper  person  to  conduct  it,  or 
otherwise  who  is  a  proper  person 
to  be  appointed  next  friend  in 
his  place.      Nalder  v.    Hawkins. 

243 
S.  Where  a  decree  has  been  made 
against  an  infant  defendant,  who 
put  in  the  common  answer  by  his 
guardian,  the  general  rule  is,  that 
such  defendant  on  coming  of  age 
has  the  privilege  of  putting  in  a 
new  answer  stating  a  different 
case,  and  of  going  into  evidence 
in  support  of  that  case. 

The  privilege  does  not  extend 
to  foreclosure  suits.  Kelsall  v. 
Kelsali.  409 

See  Maintenance. 

INJUNCTION. 
Special  injunction  granted,  under 
the  circumstances,  to  stay  process 
of  outlawry,  and  all  further  pro- 
ceedings at  law  against  the  plain- 
tiff in  equity,  the  Court  requiring 
the  plaintiff  in  equity  to  give  judg- 
ment in  the  action,  with  stay  of 
execution,  to  be  dealt  with  as  the 
Court  should  thereafter  direct. 
Drummond  v.  Pigon.  168 

See  Counsel. 

Jurisdiction,  2. 

PracticBi  lOy   IK 

In. 
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INSOLVENT. 

A  conveyance  or  payment  made  to 
a  creditor  by  a  person  in  insolvent 
circumstances,  upon  such  person's 
own  motion,  without  any  pressure 
or  threat  on  the  part  of  the  credi- 
tor, or  made  coiourably  with  a 
view  to  divert  the  property  from 
other  creditors,  or  made  with  a 
view  to  give  a  preference  to  a 
particular  creditor,  within  three 
months  before  the  imprisonment 
of  the  insolvent,  is  a  voluntary 
conveyance  or  payment  within  the 
meaning  of  the  7  G.  4-.  c.  57.  *.  32. 
Slucket/y.Drexve.  Page  190 

INTEREST. 

See  Executor,  3. 
Maintenance,  3. 
Will,  19. 

ISSUE. 
If  separate  legacies  are  given  to 
two  or  more  persons,  with  a  limit- 
ation over  to  the  survivor  or  sur- 
vivors in  case  of  the  death  of 
either  without  issue,  the  pre- 
sumption primd  Jacie  is  that  the 
testator  had  not  in  his  contem- 
plation an  inde6nite  failure  of 
issue. 

Where  pecuniary  legacies  were 
bequeathed  to  several  persons  for 
their  lives,  and  if  any  of  them 
should  die  without  issue,  their 
proportions  to  be  divided  among 
the  survivors,  the  sums  were  di- 
rected to  be  secured  in  Court, 
and  the  dividends  paid  to  the 
legatees  for  their  respective  lives^ 
with  liberty  to  any  person  to 
Vol.,  II. 


apply  upon   the  death  of  each 
legatee. 

Whether  such  legatees  took  an 
absolute  interest  in  their  respect- 
ive legacies,  subject  to  an  exe- 
cutory bequest  over  in  case  of 
their  death  leaving  no  issue,  or 
whether  they  took  an  interest  for 
life  only,  quare.  Ranelagh  v* 
Ranelagh,  Page  441 

JOINT.TENANCY. 

A  letter  from  A»  to  i?.,  in  which  A. 
engages  to  secure  to  ^.'s  family, 
in  any  way  B»  may  desire  by  his 
will,  a  moiety  of  a  fund  in  which 
A.  and  B*  are  interested  as  joint- 
tenants,  is  a  severance  of  the 
joint-tenancy.     Gould  v.  Kemp* 

S04* 

JUDGMENT. 

1.  A.f  as  assignee  of  i?.,  a  bankrupt, 
gave  an  undertaking  to  C,  who 
was  the  mortgagee  of  one  farm, 
and  was  under  a  contract  to  pur- 
chase another  farm,  both  the  pro- 
perty of  the  bankrupt,  and  who 
had  a  distress  upon  the  mortgaged 
premises,  that  if  the  distress  were 
withdrawn  he  would  pay  to  C« 
the  arrears  then  due  in  respect  of 
the  mortgage,  out  of  the  effects 
on  the  premises.  C.  withdrew  the 
distress  accordingly,  and  after- 
wards the  bankruptcy  was  an- 
nulled before  A.  had  obtained 
possession  of  any  part  of  the 
bankrupt's  effects;  whereupon  C 
brought  an  action  on  the  under- 
taking, and  recovered  judgment 
against  A.  personally:  Held,  on 
a  bill  filed  by  A*  against  &,  to 

3 1  which 
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which  B*  was  do  party,  that  A. 
could  have  no  relief  in  equity 
against  the  judgment  at  law ;  and 

.  that  he  was  not  entitled,  as  against 
C*9  to  claim  repayment  of  the  sum 
thereby  recovered  out  of  the  price, 
which  C«  had  contracted  to  pay 
for  the  other  farm.  Pell  v.  Ste- 
phens. Page  334 

S.  A  court  of  equity  has  no  juris- 
diction to  relieve  a  plaintiff  against 
a  judgment  at  law,  where  the  case 

. '  in  equity  proceeds  upon  a  ground 
equally  available  at  law  and  in 
equity;  but  the  plaintiff  must 
tttablish  some  special  equitable 
grdund  for  relief.  Harrison  v. 
NetOeship.  423 

JURISDICTION. 

1.  The  Court  will  not  interfere  in 
questions  arising  upon  the  prac- 
tice of  retainer. 

A  motion  for  an  injunction  to 
restrain  a  particular  counsel,  who 
had  acted  for  the  defendants,  from 
acting,  at  a  subsequent  stage  of 
the  proceedings,  on  behalf  of  the 
plaintiffs  from  whom  he  had  re- 
ceived a  retainer,  was  refused. 
Bnylis  v.  Grout.  316 

9.  If  the  misconduct  of  an  officer 
of  the  Court,  in  executing  its 
orders,  becomes  the  subject  of 
civil  proceedings  before  anotlier 
tribunal,  the  Court,  in  its  dis- 
cretion, may  either  itself  take 
cognizance  of  the  complaint,  or 
may  leave  the  matter  to  be  dealt 
with  upon  such  proceedings ;  but 
wherever  the  title  to  redress 
against  such  officer  is  founded  on 
a  denial  of  his  authority,  or  on  an 


alleged  defect  in  the  order  which 
he  has  executed,  the  Court  (which 
alone  is  competent  to  decide  upon 
the  validity  of  its  own  ordera),  is 
bound  to  interpose  by  injunction, 
and  assume  exclusive  jurisdiction 
over  the  matter  of  complaint. 
Aston  V.  Heron.  Page  990 

See  Charity,  4, 5. 

JUDGMBNT,    2. 

LACHES. 
See  Renewals,  3. 

LAND  TAX,  REDEMPTION  OF. 

A.  being  under  a  settlement  tenant 
for  life  in  remainder,  after  prior 
estates  for  life  and  in  tail,  with 
remainder  to  bis  own  first  and 
other  sons  in  tail,  with  an  ulti- 
mate remainder  in  fee,  which 
afterwards  became  vested  in  the 
first  tenant  for  life,  redeemed  the 
land  tax  upon  the  settled  estate 
during  the  life  of  the  first  tenant 
for  life,  and  took  an  assignment 
to  himself  under  the  Land  Tax 
Act.  The  prior  tenant  for  life 
afterwards  died  without  issue, 
having  devised  to  A.  the  ultimate 
fee;  and  A*  being  in  a  dying 
state,  and  having  no  issue,  made 
his  will,  and  devised  the  fee  of 
the  settled  estate,  without  de* 
daring  any  intention  with  respect 
to  the  land  tax  redeemed.  The 
land  tax  at  his  death  continues  to 
be  part  of  his  personal  estate. 
Trevor  v.  Trevor.  675 

LAPSE. 

A  testator  gave  to  the  childreD  of  his 
sister,  the  late  E.  W.9  whose  names 

he 
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he  enumerated,  "or  to  their  heirs," 
certain  legacies.  Three  of  the 
children  died  in  the  lifetime  of 
the  testator :  Held,  that  the  lega- 
cies to  these  children  did  not 
lapse,  but  that  their  next  of  kin 
took  by  substitution  at  the  death 
of  the  testator.  Gettings  v. 
M'DermoU.  Page  69 

LEASE. 
See  Renewals. 

Specific  PERFORMAMCEy  3. 

LEGACY. 

1.  A  legacy  of  5(XV.  a  piece  "to 
each  child  that  may  be  bom  to 
either  of  the  children  of  either  of 
my  brothers,  lawfully  begotten,  to 
be  paid  to  each  of  them  on  his  or 
her  attaining  the  age  of  twenty- 
one  years,  without  benefit  of  sur- 
vivorship,'* does  not  include  a 
child  born  afler  the  testator's 
death.     Slorrs  v.  Benboxv.  46 

2.  If  separate  legacies  are  given  to 
two  or  more  persons,  with  a  limit- 
ation over  to  the  survivor  or  sur- 
vivors in  case  of  the  death  of 
either  without  issue,  the  pre- 
sumption primd  facie  is,  that  the 
testator  had  not  in  his  contem- 
plation an  iudefinite  failure  of 
issue. 

Where  pecuniary  legacies  were 
bequeathed  to  several  persons  for 
their  lives,  and  if  any  of  them 
should  die  without  issue,  their 
proportions  to  be  divided  among 
the  survivors,  the  sums  were  di- 
rected to  be  secured  in  Court, 
and  the  dividends  paid  to  the 
legatees  for  their  respective  lives, 
with    liberty  to  any  person    to 


apply  upon  the  death  of   each 
legatee. 

Whether  such  legatees  took  an 
absolute  interest  in  their  respective 
legacies,  subject  to  9s\  executory 
bequest  over  in  clase  of  their  death 
leaving  no  issue,  or  whether  they 
took  an  interest  for  lifb  only, 
qiUBre.    Ranelagh  v.  Randn^. 

See  Implication, 
Will. 

LIEN. 
The  estate  of  a  tenant  for  lifd  waa 
charged  with  a  sum  of  ^yOOOi. 
and  interest  from  the  time  that 
the  life  estate  coimneiicedy  and  it 
was   provided  that  the  25>000^ 
should  not  be  raised  until  the  ex- 
piration of  two  years  from  the 
commencement  of  the  life  estate.. 
The  tenant  for  life  failed  to  keep, 
down  the  interest  of  the  25,0001*9, 
and  there  was  raised  on  the  estate 
by  the  trustees  of  the  term  created 
for  the  purpose  of  the  charge  a 
sum  considerably  exceeding  the 
25,000/.    The  persons  entitled  in 
remainder    after    the  life  estate 
have  an  equity  to  recoup,  out  of  the 
future  income  which  shall  accrue 
to  the  tenant  for  life*  the  excess 
raised  beyond  the  25,000^  and 
the  tenant  for  life  having  takei\ 
the    benefit     of    the    La^plyent; 
Debtors*  Act,  his  assignees  are 
affected    by    the    same    equity. 
Waring  v.  Coventry*  406. 

LUNATIC, 

1.    Where  the  next  of  kin  of  a  de-. 
ceased  lunatic  was  of  unspund 
3  12  min^ 
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mind,  though  not  so  found  by  in- 
quisition, a  transfer  of  the  lunatic's 
personal  estate  was  directed  to  be 
made  to  the  person  to  whom  ad- 
ministration durante  animi  vitio 
of  such  next  of  kin  had  been 
granted,  agreeably  to  the  practice 
of  the  Ecclesiastical  Court.  Ex- 
parte  Evelyn^  Page  3 

2.  Where  a  sum  of  stock  was  be- 
queathed to  a  married  woman, 
whose  husband  was  of  unsound 
mindy  though  no  commission  of 
lunacy  had  issued  against  him,  the 
Court,  on  a  bill  filed  by  the  husband 
and  wife  for  payment  of  the  legacy, 
transferred  the  fund  into  Court  to 
the  joint  account  of  the  plaintiffs  ; 
and  afterwards,  in  consideration  of 
the  poverty  of  the  parties,  made 
an  order,  on  the  petition  of  the 
wife,  that  the  dividends  should  be 
paid  to  her  for  her  life.  Steed  v. 
CaUet/.  52 

S.  The  trustees  under  a  will,  in 
which  a  life  annuity  of  6000/.  a 
year,  and  other  considerable  bene- 
fits, were  given  to  a  person  who 
at  the  death  of  the  testator  was 
confined  in  a  lunatic  asylum,  filed 
a  bill  for  the  directions  of  the 
Court,  in  executing  the  trusts  of 
the  will  relative  to  the  lunatic. 
The  wife  of  the  lunatic  presented 
a  petition,  praying  an  allowance 
out  of  the  income  given  to  the 
lunatic,  and  the  Court  thereupon 
referred  it  to  the  Master  to  in- 
quire into  his  state  of  mind ;  and 
the  Master  having  reported  that 
he  was  of  unsound  mind,  and  not 
competent  to  the  management  of 
his  affairs,  the  Court,  upon  the  pe- 


tition of  the  wife  to  confirm  the 
report,  directed  the  trustees  to 
apply  to  the  Great  Seal  for  a  com- 
mission of  lunacy,  and  referred  it 
to  the  Master  to  inquire  what  in 
the  meantime  would  be  a  proper 
allowance  to  be  made  to  the  wife. 
The  Bishop  of  Exeter  v.  Lord  and 
Lady  Ward.  Page  5* 

4.  The  lunacy  of  a  partner  is  not 
ipso  facto  a  dissolution  of  the 
partnership,  but  is  a  ground  for 
the  dissolution,  if  the  other  part- 
ner or  partners  come  to  the  Court 
for  a  decree  of  dissolution  on  the 
ground  of  such  lunacy. 

One  of  two  partners  having 
continued  the  partnership  business 
for  some  time  afler  the  lunacy  of 
the  other,  and  having  then  sold 
the  business,  the  representative  of 
the  deceased  lunatic  partner  was 
held  to  be  entitled  to  his  share  of 
the  partnership  profits  up  to  the 
period   of  sale.     Jones  v.    A'oy. 

125 


MAINTENANCE. 

1.  Where  a  testator  gave  his  real 
estates,  and  also  his  residuary 
property  to  his  wife  for  life,  with 
remainder  to  an  infant  great 
nephew  for  life ;  a  statement  in 
the  will  that  it  was  his  particular 
wish  and  request  that  his  wife  and 
the  infant's  grandfather  would  su- 
perintend and  take  care  of  the 
infant's  education,  so  as  to  fit  him 
for  any  respectable  profession  or 
employment,  was  held,  under  the 
circumstances,  and  upon  the  effect 
of  the  whole  instrument,  to  charge 
the  maintenance  and  edu  cation  of 

the 
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the  infant  upon  the  interest  taken 
by  the  testator's  widow  under  the 
will.     Foley  v.  Parry.     Page  138 

2.  The  Court  will  not  direct  an  in- 
quiry as  to  the  propriety  of  an 
allowance  to  the  father  for  the 
past  maintenance  of  the  infant, 
unless  a  special  case  be  made. 
Exparte  Bond.  439 

S.  If  under  a  marriage  contract,  a 
fund  has  been  settled  upon  trust 
for  the  children  of  the  marriage, 
at  twenty-one,  with  a  proviso, 
that  till  their  shares  become  pay- 
able, the  interest  shall  be  applied 
towards  their  maintenance;  the 
father  is  entitled  to  receive  such 
interest  for  that  purpose,  without 
reference  to  his  own  ability  to 
maintain  them.  Meacher  v. 
Young.  490 

4.  It  is  not  maintenance  to  purchase 
an  interest  which  is  the  subject  of 
a  suit ;  but  if  the  purchaser  give 
an  indemnity  against  all  costs  that 
have  been  or  may  be  incurred  by 
the  seller  in  the  prosecution  of 
the  suit,  the  transaction  amounts 
to  maintenance. 

Where,  after  decree  in  a  credi- 
tor's suit,  the  plaintiff  sold  a  debt 
which  he  had  proved  in  the  cause, 
and  took   from  the  purchaser  a 

.  deed  of  indemnity  against  all  ex- 
pences  which  he  had  incurred  and 
might  incur  in  the  suit,  and  his 
name  continued  to  be  used  as 
plaintiff  in  the  suit,  together  with 
that  of  the  purchaser  ;  it  was  held, 
that  this  transaction  amounted  to 
maintenance,  and  the  bill  was, 
upon  that  ground,  dismissed. 
Harrington  ▼.  Long.  590 


MARRIED  WOMAN. 
See  Separate  Estate. 

MARSHALLING  OF  ASSETS. 

1.  Creditors  by  specialty,  who  are 
mere  volunteers,  are  not  entitled 
to  compete  whh  creditors  on  sim- 
ple contract  for  valuable  con- 
sideration, but  as  against  the 
devisees  of  the  debtor  have  a  right 
to  stand  in  the  place  of  mortgagees 
who  have  exhausted  the  fund  pro- 
vided by  the  testator  for  the 
payment  of  debts.  Lomas  v. 
Wright.  Page  769 

2.  A  testator  directed  estates  to  be 
sold,  and  the  produce  to  be  ap« 
plied  in  payment  of  the  mortgages 
due  from  him,  and  the  residue  of 
the  produce  to  be  considered  and 
applied  as  part  of  the  residue  of 
his  personal  estate  ;  and  he  gave 
and  devised  the  residue  of  his  real 
and  personal  estate  upon  trust, 
aAer  payment  of  his  just  debts, 
for  the  benefit  of  all  his  children  ; 
and  the  testator  aflerwardsy  by  a 
codicil,  confined  the  residuary 
gift  of  the  produce  of  the  estates 
directed  to  be  sold  to  his  younger 
children :  Held,  first,  that  the 
devisees  of  the  produce  of  the 
real  estate  directed  to  be  sold 
were  entitled  to  have  the  personal 
estate  applied  in  payment  of  the 
mortgages ;  secondly,  that  pecu- 
niary legatees  were  entitled  to 
stand  in  the  place  of  the  mortga- 
gees, against  the  estates  so  devised, 
to  the  extent  to  which  the  mort- 
gages had  been  paid  out  of  the  per- 
sonal estate ;  and,  thirdly,  that  such 

3  I  3  pecuniary 
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pecuniary  legatees  were  not  en« 
titled  to  stand  in  the  place  of  a 
vendor  to  the  testator,  part  of 
whose  purchase-money  remained 
unpaid  at  the  testator's  death,  to 
the  extent  to  which  bis  lien  upon 
Ihe  estate  sold  bad  been  satisfied 
out  of  the  personal  estate.  fVi^ihe 
T.  Heaniker.  Page  635 

MISCONDUCT  OF  OFFICER. 

If  the  misconduct  of  an  officer 
of  the  Court,  in  executing  its 
orders,  becomes  the  subject  of 
civil  proceedings  before  another 
tribunal,  the  Court,  in  its  discre- 
tion, may  either  itself  take  cogni- 
stance  of  the  complaint,  or  may 
leave  the  matter  to  be  dealt 
with  upon  such  proceedings;  but 
wherever  the  title  to  redress 
against  such  officer  is  founded 
on  a  denial  of  his  authority,  or 
on  an  alleged  defect  in  the 
order  which  he  has  executed, 
the  Court  (which  alone  is  com- 
petent to  decide  upon  the  validity 
of  its  own  orders)  is  bound  to 
Interpose  by  injunction,  and  as- 
sume exclusive  jurisdiction  over 
the  matter  of  complaint.  Aston 
V.  Heron.  390 

MISREPRESENTATION. 

The  plaintiff  acting  as  solicitor  of 
a  banking  firm,  in  order  to  pre- 
vent the  taking  out  of  circulation 
notes  issued  in  the  lifetime  of  the 
testator,  who  was  at  the  head  of 
the  banking  concern,  induced  the 
mother  and  guardian  of  the  testa- 
tor's heir  to  forego  proceedings  I 


to  compel  tlie  application  of  the 
primary  funds  to  the  payment  of 
the  testator's  debts  in  exoneration 
of  certain  descended  estate,  by 
representing  that  such  proceed- 
ings were  wholly  unnecessary,  and 
that  the  property  primarily  liable 
was  abundantly  sufficient  for  the 
payment  of  the  testator's  debts. 
The  plaintiff  afterwards  filed  a 
creditor's  bill  against  «/.  fF.,  the 
executor  and  devisee  of  the  tes- 
tator, and  against  the  heir,  and 
upon  the  bankruptcy  of  J«  fT., 
his  assignees  were  brought  before 
the  Court  by  a  supplemental  bill : 
Held,  that  the  plaintiff  was  en- 
titled to  the  common  decree 
against  the  personal  and  devised 
real  estate  of  the  testator ;  but  the 
bill,  as  against  the  beir,  was  dis- 
missed with  costs.  Jones  v. 
Waters.  Page  610 

MORTGAGE. 

1.  Where  an  equitable  security  is 
given  by  the  deposit  of  deeds,  the 
plaintiff  on  a  bill  brought  to  give 
effect  to  his  security  is  entitled 
to  a  decree  for  a  sale.  Pain  v. 
Smith.  417 

2.  In  the  decree  upon  a  bill  by  a 
an  equitable  mortagee,  the  equit- 
able mortgagor  will  be  allowed 
six  months  to  redeem  the  de- 
posited deeds.     Parker  v.  House- 

Jidd.  419 

MOTIONS  OF  COURSE. 
See  Orders,  New. 


NE  EXEAT  REGNO. 
Where  a  covenant  in  an  agreement 
for  a  lease  was    broken,  and  a 

verdict 
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verdict  obtained  for  15001.  as  da- 
mages for  the  breach,  but  the 
plaintiff  in  the  action  died  before 
the  judgment  was  perfected,  so 
that  the  damages  were  lost  at 
law,  the  Court,  on  a  bill  by  his 
representatives  for  specific  per- 
formance of  the  agreement,  re- 
fused a  writ  of  ne  exeat  regno  for 
the  amount*  Jenkins  v.  Parkin- 
son»  Pfige  5 

NET  PROFIT. 

The  vendor  of  a  trading  concern 
guaranteed  the  net  profit  of  the 
business  sold,  and  of  another  bu- 
siness in  which  the  purchasers 
were  also  engaged,  at  a  certain 
specified  sum :  Held,  that  this 
guarantee  applied  to  the  profits 
made  by  the  two  concerns,  afler 
deducting  the  interest  allowed  on 
the  ainount  of  further  capital  ad- 
vai^iced  by  the  purchasers  for  the 
purpose  of  carrying  on  the  con- 
cerns.    Kirkhy  v.  Wright.        131 

NEW  TRIAL. 

Where  the  Judge  who  tried  the 
issue  stated  that  he  was  not  dis- 
satisfied with  the  verdict,  though 
he  should  have  found  otherwise 
had  he  been  himself  upon  the 
j,ury,^  the  Court  would  not  direct 
a  new  trial  of  the  issue,  if  the 
application  for  a  new  trial  rested 
solely  upon  the  ground  that  the 
verdict  was  against  the  weight  of 
evidence. 

At  the  trial  of  an  issue  on  a 
question  of  legitimacy,  a  witness 
was  called  to  prove  a  fact,  show- 
ing that  there  might  have  been 


access  between  a  husband  and 
wife  at  a  partiedlar  place  and 
time.  This  nfitrteM  had  not  beea 
examined  in  a  sait  in  the  eccle- 
siastical court,  to  which  the  mother 
of  the  child  whose  legitimacy  was 
disputed  was  a  party,  and  in 
which  his  evidence  would  have 
been  material  to  her ;  nor  was  any 
attempt  made  by  her  in  that  suit 
to  establish  the  case  of  access, 
which  his  testimony  went  to  make 
out.  The  testimbny  of  this  wit- 
ness was  a  surprise  upoD  the  party 
against  whom  it  was  produced; 
and  its  accuracy  being  impeached 
by  affidavits,  the  Court  directed  a 
new  trial  of  the  iisue.  Gilbs  v. 
Hooper.  Page  353 

NEXT  FRIEND. . 
See  Infant,  %- 

NEXT  OE  KIN. . 

I 

1.  Where  the  next  of  kin  of  a:  de- 
ceased lunatic  was  of  unsound 
mind,  though  not  so .  found  by 
inquisition,  a  transfer  of  the  lu- 

'  natic's  personal  estate,  wai  di- 
rected to  be  made  to  the  persoii 
to  whom  administration  durante 
animi  vilio  of  such  next  of  kin 
had  been  granted,  agreeably  to 
the  practice  of  the  Eodesiastical 
Court.     Exparte  Evelyn.  3 

2.  Where,  op  the  failure  of  a  par« 
ticular  gift  to  one  for  life,  with 
remainders  over,  the  ne^t  limit- 
ation in  the  deed  was  to  the 
settlor,  or  si^ch  persons  as  he 
should  appoint,  and  in  default  of 
appointment,  to  such  person  :or 
persons  as  should  at  the  time  of 
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his  death  be  his  next  of  kin  ;  and 
the  settlor  died  before  the  tenant 
for  life,  without  having  made  any 
appointment:  the  tenant  for  life, 
who  was  one  of  the  settlor's  next 
of  kin,  was  held  not  to  be  ex« 
eluded  from  the  benefit  annexed 
to  that  character.  Elmsley  v. 
Young*  Page  82 

Affirmed  on  appeal.  780 

S.  The  words  '<  next  of  kin,"  used 
umplicUer^  and  without  explan- 
atory context,  must  be  taken  to 
mean  next  of  kin  according  to  the 
statute  of  distributions.  Elmsley 
V.  Young.  82 

Reversed  on  appeal ;  and  held 
that  ''  next  of  kin/'  used  sini' 
pUcUeKf  must  be  taken  to  mean 
«•  nearest  of  kin."  780 

4.  A  testator  gave  his  personal  es- 
tate to  trustees,  upon  trust  to 
convert  into  money,  and  invest 
the  same,  and  to  pay  the  interest 
to  his  mother  for  her  life;  and 
afler  the  decease  of  his  mother, 
he  gave  all  his  estate  and  effects 
to  such  person  or  persons  as  she 
should  by  her  will  direct  and  ap- 
point;  and  in  case  his  said  mother 
fihould  die  without  a  will,  then  to 
•such  person  or  persons  as  would 
t>e  entitled  to  the  same  by  virtue 
of  the  statute  of  distributions. 
The  mother  survived  the  testator, 
and  died  intestate  :  Held,  that  the 
testator's  next  of  kin  at  the  death 
of  the  mother  were  entitled  to 
the  bequest.  Briden  v.  Hewlett.  90 

ORDERS,  NEW. 
1.  A  party  may  take  exceptions  to 
the  Master's  report   of  imperti- 
jaence  at  any  time  before  the  im- 


pertinent matter  is  actually  ex- 
punged ;  and  the  practice  in  this 
respect  is  not  altered  by  the 
twenty^econd  of  the  last  new 
orders,  which  provides  that  im- 
pertinent matter  shall  not  be  ex- 
punged until  the  expiration  of 
four  days  from  the  filing  of  the 
report,  '<  in  order  that  the  ad- 
verse party  may  have  an  oppor- 
tunity of  filing  exceptions  to  such 
report."  Evans  v.  Omen.  Page  82 

2.  The  jurisdiction  of  the  Court  to 
make  orders  upon  motions  of 
course  is  not  taken  away  by  the 
operation  of  the  3  &  4  fF.  4>.  c.  94. 
ss.  IS.  and  14.  and  the  new  orders 
founded  thereupon.  Culiingtoorih 
V.  Grundy.  359 

3.  The  twenty-first  of  the  last  new 
orders  does  not  alter  the  former 
practice  in  respect  of  the  third 
application  for  time,  where  the 
Master  gives  no  special  direction. 
Judd  V.  Wartnaby.  813 

PARTIES. 
^.,  one  of  the  executors  of  the  will 
of  J5.,  wlio  died  in  India,  proved 
the  will,  and  possessed  the  tes- 
tator's assets  in  India.  The  widow 
and  executrix  of  A.  proved  her 
husband's  will,  and  possessed  his 
assets  in  India;  and  having  after- 
wards come  to  England,  she  was 
made  a  party  to  a  suit  for  the 
administration  of  S.'s  estate: 
Held,  that  it  was  not  necessary 
that  an  administratorof^.'s  estate 
in  England  should  be  also  a  party 
to  this  suit.    Anderson  v.  Cannier. 

763 
See  Copyhold,  3. 

Pleading,  1. 

PART- 
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PARTNERSHIP. 

1.  The  lunacy  of  a  partner  is  not  ipso 
Jacto  a  dissolution  of  the  partner- 
ship, but  is  a  ground  for  the  dis- 
solution, if  the  other  partner  or 
partners  come  to  the  Court  for  a 
decree  of  dissolution  on  the  ground 
of  such  lunacy. 

One  of  two  partners  having 
•continued  the  partnership  busi- 
ness for  some  time  after  the  lu- 
nacy of  the  other,  and  having  then 
fiold  the  business,  the  represent- 
ative of  the  deceased  lunatic  part- 
ner was  held  to  be  entitled  to  his 
«hare  of  the  partnership  profits 
up  to  the  period  of  sale.  Jones 
V.  Noy.  Page  125 

"2.  The  Court  will  not  decree  a  dis- 
solution of  partnership,  unless  it 
be  shown  that  the  defendant  has 
substantially  failed  in  the  per- 
formance of  his  part  of  the  part- 
nership agreement;  it  is  not  the 
office  of  a  court  of  equity  to  enter 
into  the  consideration  of  mere 
partnership  squabbles.  Wrai/  v. 
Hutchinson.  235 

PEER. 

Service  of  a  snhpcena  to  appear, 
and  of  an  order  for  a  sequestration 
nisiy  upon  a  peer,  at  a  time  when 
he  was  beyond  the  jurisdiction, 
by  leaving  them  at  the  peer's 
town  residence,  held,  under  the 
circumstances^  to  be  good  service. 
Thomas  v.  Earl  of  Jersey.       398 

See  Costs,  5. 


PLEA. 

A  plea,  that  the  title  of  the  plain- 
tiif  accrued  in  1759,  and  that  the 
possession  of  the  estates  had  been, 
ever  since,  adverse  to  the  plain- 
tiff and  to  the  persons  through 
whom  he  claimed,  was  over-ruled, 
because  it  did  not  state  the  par- 
ticular facts  on  which  the  plain- 
tiff meant  to  rely,  as  constituting 
the  adverse  possession ;  and,  there- 
fore, the  plaintiff  could  not  know 
what  case  he  had  to  meet. 

A  plea  of  adverse  possession  to 
a  bill  charging  that  the  defendant 
has  in  his  custody  documents 
showing  the  plaintiff's  title,  must 
be  accompanied  by  an  answer  de- 
nying that  charge.  Hardman  v. 
EUames.  Page  732 

PLEADING. 

1.  A  man  already  married,  perform- 
ed the  ceremony  of  marriage  with 
G.  W.,  and  joined  with  her  in 
executing  an  assignment  of  her 
life  interest  in  a  trust  fund  to  a 
purchaser.  Tlie  fraud  practised 
upon  G.  W.  by  the  person  acting 
in  the  character  of  her  husband 
did  not  affect  the  validity  of  the 
assignment,  nor  was  it  necessary 
to  make  the  supposed  husband  a 
party  to  a  suit  instituted  by  the 
purchaser  to  obtain  the  benefit  of 
the  assignment.     Sturge  v.  Siarr. 

195 
2.  A  plaintiff  may  by  amended  bill 
introduce  new  matter  which  oc- 
curred prior  to  filing  the  original 
bill,  in  order  to  fortify  his  case ; 
but   he    cannot   introduce    new 

matter 
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matter  which  occurred  subse- 
quently to  the  filing  of  the  origi- 
nal bill,  without  a  supplemental 
bill ;  and  the  defendant  having  in 
his  answer  to  the  amended  bill 
stated  this  objection  to  the  new 
matter^  and  insisted  upon  the  same 
advantage  as  if  he  had  demurred 
or  pleaded  thereto,  and  the  plain- 
tiff not  being  able  to  support  his 
case  upon  the  evidence  which  re- 
ferred to  the  allegations  of  the 
original  bill,  the  bill  was  dismissed 
with  costs*     Wrai/  v.  Hutchinson. 

;Page  235 
8.  Where  a  bill  contains  scandalous 
imputations  on  the  character  of 
the  defendant,  the  defendant  will 
Dot  subject  himself  to  the  pay- 
ment of  costs  by  answering  such 
imputations,  although  he  objects 
at  the  same  time  to  the  introduc- 
tion of  the  matters  so  answered  on 
the  ground  of  irregularity  in  point 
of  pleading.   Wrai^  v.  Hutchinson. 

235 

4.  In  a  bill  filed  by  the  settlor  for 
the  purpose  of  setting  aside  the 
settlement,  the  mortgagee  of  her 
interest  under  the  settlement  join- 
ed as  a  co-plaintiff.  He  can  ob- 
tain no  relief  in  such  a  suit.  Bill 
V.  Cureton.  503 

5.  If  a  defendant  in  his  answer  states 
the  effect  of  documents  admitted 
to  be  in  his  possession,  but  for  his 
greater  certainty  craves  leave  to 
refer  to  the  documents  themselves 
when  produced,  the  plaintiff  is 
entitled  to  an  order  for  their  pro- 
duction, although  the  answer  posi- 
tively swears  that  they  form  part 
of  the  defendant's  title,  and  in  no 


way  assist  or  make  out  the  title 
of  the  plainti£  HaTdman  v.  £/• 
lames.  Page  7S2 

6.  >!•»  one  of  the  executors  of  the 
will  of  B.i  who  died  in  Indta^  proved 
the  will,  and  possessed  the  tes- 
tator's assets  in  India.  The  widow 
and  executrix  of  A.  proved  her 
husband's  will,  and  possessed  his 
assets  in  In^  ;  and  having  after- 
wards come  to  England^  she  was 
made  a  party  to  a  suit  for  the  ad- 
ministration of  J^.'s  estate :  Held, 
that  it  was  not  necessary  that  an 
administrator  of  AJs  estate  in 
England  should  be  also  a  party  to 
this  suit.    Anderson  v.  CaunUr. 

763 
See  Costs,  6,  7- 

POWER. 

A  testator  bequeathed  20001.  consols 
to  trustees,  upon  trust  to  pay  the 
interest  to  his  daughter  S.,  to  her 
separate  use»  during  her  life  ;  the 
principal  to  go  to  her  heirs,  or 
any  other  she  might  choose  to 
will  it  to.  S.  married,  and,  by  a 
deed  in  the  Scotch  form,  and  exe- 
cuted in  Scotland^  reciting  the  will, 
she  granted  and  assigned  the 
2000/.  consols,  from  and  after  her 
decease,  to  and  in  favour  of  her 
husband  and  his  son  by  a  former 
marriage :  Held,  that  tlie  words 
<<  to  will  it,"  meant  to  dispose  of 
it  by  will,  and  that  the  disposition 
of  the  fund  by  the  deed  in  the 
Scotch  form  was  not  a  valid  exe- 
cution of  the  power.  Paul  v. 
Hewetson.  434' 

See  Will,  30. 

PRAC- 
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PRACTICE. 

1.  The  acts  of  2  &  3  fT.  4^  c.  33.  and 
4f&5lV.^.e.  82.  for  effectuating 
the  service  of  process  issuing 
from  the  Courts  of  Chancery  and 
Exchequer,  extend  to  Scotland. 
Cameron  v.  Cameron,     Page  289 

5.  Special  injunction  granted,  under 
the  circumstances,  to  stay  process 
of  outlawry,  and  all  further  pro- 
ceedings at  law  against  the  plain- 
tiff in  equity,  the  Court  requiring 
the  plaintiff  in  equity  to  give  judg- 
ment in  the  action,  with  stay  of 
execution,  to  be  dealt  with  as  the 
Court  should  thereafter  direct. 
Drummond  v.  Pigou.  168 

4*.  It  is  consistent  with  the  practice 
of  the  Court  (though  such  prac- 
tice is  inconvenient  and  may  re- 
quire to  be  amended  by  a  general 
order)  that  an  ex  parte  order,  ob- 
tained upon  petition  at  the  Rolls, 
may  be  discharged  upon  motion 
before  the  Lord  Chancellor.  East- 
t»oody»  Glenton.  280 

5.  An  order  made  as  of  course,  upon 
petition  at  the  Rolls,  may,  if  irre- 
gularly or  improperly  obtained,  be 
discharged  upon  motion  before 
the  Master  of  the  Rolls. 

An  order  for  the  taxation  of  an 
agent's  bill  cannot  be  obtained  as 
of  course  by  a  solicitor ;  nor  can 
the  rule  for  bringing  the  amount 
of  the  agent's  bill  into  Court,  upon 
such  application,  be  dispensed 
with  except  under  special  circum- 
stances.   Lees  V.  NuttalL        284 


6.  The  sheriff's  return  of  a  caption 
and  rescue  is  a  sufficient  ground, 
without  affidavit,  for  an  absolute 
order  of  commitment  for  con- 
tempt. 

Where  a  party  previously  in 
contempt  for  disobeying  an  order, 
is  taken  into  custody  and  com- 
mitted to  the  Fleet  for  a  contempt 
in  effecting  a  rescue,  the  custody 
shall  be  held  to  apply  to  both  the 
contempts,  and  both  must  be 
cleared  before  the  party  can  be 
discharged ;  and  subsequent  orders 
up  to  a  sequestration,  proceeding 
upon  such  commitment,  are  not 
vitiated  because  they  refer  to  the 
original  contempt  only.  Blacks 
tjell  V.  Tatloxu.  Page  321 

7.  The  Court  will  not  order  the  ser- 
jeant-at-arms upon  %  return  of  non 
est  inventus  upon  any  other  affi- 
davit than  that  of  the  solicitor  or 
his  town  agent,  stating  that  due 
diligence  has  been  used  in  endea- 
vouring to  apprehend  the  de- 
fendant, as  required  by  1  fT.  4. 
c.  36.  s*\.  The  affidavit  of  the  town 
agent,  showing  that  he  issued  the 
writ,  and  of  the  sheriff's  officer, 
shewing  the  steps  taken  by  him 
to  apprehend  the  defendant,  and 
the  manner  in  which  his  endea- 
vours were  eluded,  will  not  be 
sufficient.     Pugh  v.  Pugh.      358 

8.  If  after  replication  filed,  the  plain- 
tiff has  on  special  leave  amended 
his  bill  in  such  a  manner  as  to 
call  for  an  answer,  be  may  after- 
wards obtain,  as  of  course,  a  fur- 
ther order  to  amend  at  any  time 
before  the  answer  to  the  amended 

bill 
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bill  is  put  upon  the  file.     Wharton 
V.  Swann,  Page  862 

9.  Service  of  a  subpoena  to  appear, 
and  of  an  order  for  a  sequestra- 
tion nisi,  upon  a  peer,  at  a  time 
when  he  was  beyond  the  jurisdic- 
tion! by  leaving  them  at  the  peer's 
town  residence,  held  under  the 
circumstances  to  be  good  service. 
Thomas  v.  Earl  of  Jersey  >        398 

10.  Where  an  answer  was  reported 
insufficient,  and  the  plaintiff  ob- 
tained the  common  injunction, 
and  also  an  order  for  liberty  to 
amend,  and  that  the  defendant 
should  answer  the  exceptions  and 
amendments  at  the  same  time,  a 
motion  for  the  extension  of  the 
injunction  to  stay  trial  was  re- 
fused.    Mellor  V.  CresstoelL    616 

11.  An  action  brought  after  a  de- 
cree, upon  the  subject-matter  re- 
ferred to  the  Master,  and  pending 
the  proceedings  in  his  office,  will 
be  restrained  upon  motion,  by 
special  injunction ;  and  if  a  sup- 
plemental bill  be  filed,  praying 
such  injunction,  it  is  not  necessary 
to  obtain  in  the  first  instance  the 
common  injunction.  Frank  v. 
Basnett.  618 

12.  The  answer  of  the  Lord  Chan- 
cellor to  a  petition  of  appeal  re- 
lates to  the  day  on  which  the  pe- 
tition was  presented. 

Where,  therefore,  a  petition 
of  appeal  was  presented  within 
twenty-eight  days  af\er  notice  had 
been  given  of  a  docket  of  the  de- 
cree having  been  presented  for 
signature,  and,  the  Lord  Chan- 
cellor being  in  Scotland^  the  pe- 
tition was  not  answered  until  after 


the  expiration  of  the  twenty-eight 
days,  the  enrolment  of  the  decree 
was  vacated.     Richards  v.  Wood, 

Page  621 
See  Exceptions,  1,  2. 
Orders,  New. 

PRODUCTION  OF  BOOKS  AND 
PAPERS. 

1.  Motion  for  the  production  of  cor- 
respondence, referred  to  in  the 
answer,  between  the  solicitor  of 
the  defendants  and  a  person  not 
a  party  to  the  suit,  refused.  Cur- 
ling v.  Perring.  380 

2.  If  a  defendant  in  his  answer  states 
the  effect  of  documents  admitted 
to  be  in  his  possession,  but  for  his 
greater  certainty  craves  leave  to 
refer  to  the  documents  themselves 
when  produced,  the  plaintiff"  is 
entitled  to  an  order  for  their  pro- 
duction, although  the  answer  posi- 
tively swears  that  they  form  part 
of  the  defendant's  title,  and  in  no 
way  assist  or  make  out  the  title  of 
the  plaintiff".  Hardman  v.  EUames. 

732 


REDEMPTION. 
See  Land  Tax. 

Mortgage,  2. 

RENEWALS. 

1.  Where  a  testator  provides  a  fund 
for  the  payment  of  fines  on  ad- 
mission to  copyholds,  or  on  re- 
newals of  leases,  the  manner  of 
raising  the  fines,  and  the  question 
of  contribution  between  the  tenant 

for 
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for  life  and  the  remainder-man, 
must  depend  upon  the  intention 
of  the  testator,  to  be  collected 
from  the  whole  will.     Playters  v.  | 
AbboU.  Page  97 

2.  Where  tlie  first  trust  of  lease- 
hold property  held  for  lives  and 
years  is  to  pay  the  fines  on  re- 
newals out  of  the  rents  and  profits, 
and  the  next  trust  is  for  the  bene- 
fit of  those  who  in  strict  settle- 
ment take  freehold  and  copyhold 
property  under  the  same  will,  the 
expences  of  renewal  are  incidental 
to  the  leasehold  property,  and  fall 
upon  those  who  from  time  to  time 
are  entitled  to  the  possession  of 
it  under  the  will.  The  Earl  of 
Shaftesbury  v.  The  Duke  of 
Ma  rlborough .  Ill 

3.    A  testator  devised  a  freehold 
estate   to   A^    for   Iife»   with  re- 
mainder to  his  first  and  other  sons 
in  tail  male  ;  and  he  directed  that 
a  church  lease  which  he  held  for 
a  term  of  twenty-one  years,  re- 
newable every  seventh  year,  should 
be  regularly  renewed  by  the  per- 
sons successively  possessing  the 
freehold    estate    under  his   will, 
and  be  enjoyed  together  with  the 
same.     A,  omitted  to   renew  in 
proper  time,  and  the  lease  expired 
in  1798.     A. ^8  eldest  son  came  of 
age  in  1800,  and  thereupon  joined 
with  his  father  in  suffering  a  re- 
covery of  the  freehold  estate.    A, 
died  in  1830,  and  in  1831  the  son 
filed  his  billy  praying  compensa- 
tion for  the  loss  of  the  lease  out 
of  his  father's  assets :  Held,  that 
there  was  no  such  laches  or  ac- 
quiescence on  the  part  of   the 


plaintiff  as  to  debar  him  of  his 
equitable  remedy.  Bennett  v. 
CoUey.  Page  225 

RESIDUARY  LEGATEE- 
See  Will,  19. 

RETAINER. 
Under  the  common  decree  against 
an  administrator,  directing  his  in- 
testate's assets  to  be  applied  in  a 
due  course  of  administration,  the 
Master  is  not  entitled  to  go  into  the 
consideration  of  transactions  be- 
tween  the  administrator  and  the 
other  creditors  which  might  affect 
the  administrator's  right  of  retainer 
for  a  debt  due  to  himself.  Spicer 
V.  James.  387 

See  CouNSBL. 

REVERSION. 
See  Expectant  Heir. 

REVOCATION. 

See  Voluntary  Dbed»  2, 3, 4. 
Will.    - 


SCANDAL. 

Where  a  bill  contains  scandalous 
imputations  on  the  character  of 
the  defendant,  the  defendant  will 
not  subject  himself  to  the  pay- 
ment of  costs  by  answering  such 
imputations,  although  he  objects 
at  the  same  time  to  the  introduc- 
tion of  the  matters  so  answered 
on  the  ground  of  irregularity  in 
point  of  pleading.  Wray  v. 
Hutchinson,  235 

SECURITY  FOR  COSTS.    J 

See  Costs,  5,  6»  7* 

SE- 
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SEPARATE  ESTATE. 

1.  It  was  stipulated  in  marriage  ar- 
ticles, that  monies  in  the  funds^the 
property  of  the  intended  wife, 
should  be  for  her  sole  and  sepa- 
rate use,  to  all  intents  and  pur- 
poses, as  if  she  were  sole  and 
unmarried :  Held,  upon  the  death 
of  the  wife  without  issue  and  with- 
out having  made  any  appointment 
of  the  property,  that  the  husband 
was  entitled  to  it  as  her  adminis- 
trator, and  not  her  next  of  kin. 
Proudley  v.  Fielder,         Page  57 

2.  A  testatrix  gave  the  interest  of 
her  residuary  property  to  her  two 
grand-daughters,  who  were  both 
unmarried  at  the  date  of  the  will ; 
and  she  directed  that  the  interest 
should  be  for  and  under  their  sole 
control,  the  principal  to  be  equally 
divided  for  the  use  of  their  sur- 
viving issue,  and  that  M.  fT., 
their  mother,  should  have  no  con- 
trol whatever  over  it.  One  of  the 
grand-daughters,  E.  JV,y  married 
afler  the  death  of  the  testatrix, 
and  her  husbaikl  became  insolvent : 
Held,  that  the  words  of  the  will 
did  not  indicate  an  intention  to 
exclude  the  marital  control,  and 
that  the  legacy  to  E.  W,  passed  to 
her  insolvent  husband's  assignee. 

SembUf  that,  if  the  words  had 
indicated  an  intention  to  give  the 
interest  of  the  property  to  the 
separate  use  of  the  grand-daugh- 
ters, the  legacy  would  still  have 
passed  to  the  assignee  of  the  in- 
solvent husband ;  for  a  gifl  to  the 
separate  use  of  an  unmarried  wo- 
man will  not  restrict  her  right  of 


disposing,  in  any  immner,  of  the 
property  given,  and  consequently 
of  giving  it,  if  she  tbtok  fit,  by  the 
act  of  marriage,  to  her  bn^btod. 
Massey  v.  Parker.  Piage  174- 

d.  By  the  marriage  settlement  of  a 
widow,  her  property  was  assigned 
to  two  trustees,  upon  trust  to  in- 
vest and  pay  the  dividends  to  her 
for  her  life  for  her  own  sole  and 
separate  use;  and  after  her  de- 
ceato,  upon  trust  to  pay  the  fund 
to  her  daughter  by  her  first  hus- 
band, "for  her  own  use  and 
benefit."  The  daughter's  husband, 
F.  i/.,  who  was  one  of  the  trustees 
of  the  settlement,  became  bank- 
rupt :  Held,  that,  on  the  death  of 
the  tenant  for  life,  the  assignee  of 
F>  H*  was  entitled  to  the  fond^ 
subject  to  the  wife's  equity  for  a 
settlement.  Kensington  v.  Dol- 
lond.  184f 

4.  A  testatrix  gave  a  legacy  to  a 
female  for  life ;  and,  in  case  she 
married,  then  to  be  for  her  sole 
and  separate  use,  without  power 
of  anticipation.  A  grant  of  an 
annuity  charged  on  this  legacy, 
and  made  before  marriage,  can- 
not prevail  against  the  legatee 
afler  marriage.     Brown  v.  Pocock. 

189 

5.  A  testator  bequeathed  leasehold 
property  to  his  daughter  for  her 
own  and  sole  use,  free  of  control 
of  any  present  husband,  or  any 
husband  to  come.  The  daughter 
wals  unmarried  at  the  date  of  the 
will,  and  at  the  death  of  the  tes- 
tator. She  married  without  a 
settlement ;  and,  having  shortly 
afterwards    separated    from   her 

hus- 
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husband,  she  filed  a  bill  against 
him,  claiming  to  be  entitled  to  the 
leasehold  property  bequeathed  to 
her  separate  use :  Held,  that  she 
was  so  entitled  ;  and  a  conveyance 
to  the  plaintiff,  to  her  sole  and 
separate  use,  was  directed  ac- 
cordingly.   Anderson  v.  Anderson, 

Page  427 

SERJEANT  AT  ARMS. 
See  Practice^  69  7. 

SETTLEMENT. 

1.  Where,  on  the  failure  of  a  par- 
ticular gift  to  one  for  life,  with 
remainders  over,  the  next  limit- 
ation in  the  deed  was  to  the 
settlor,  or  such  persons  as  he 
should  appoint,  and  in  default  of 
appointment,  to  such  person  or 
persons  as  should  at  the  time  of 
his  death  be  his  next  of  kin ;  and 
the  settlor  died  before  the  tenant 
for  life,  without  having  made 
any  appointment ;  the  tenant  for 
life,  who  was  one  of  the  settlor's 
next  of  kin,  was  held  not  to  be 
excluded  from  the  benefit  an- 
nexed to  that  character.  Elmsley 
V.  Young,  82.  780. 

2.  A  man  unmarried  cannot  recal 
a  voluntary  trust  deed^  which  he 
executes  for  the  benefit  of  future 
children ;  nor  can  he  relieve  him- 
self from  a  provision  in  the  con- 
veyance to  the  trustee,  under 
which  the  income  of  the  trust 
property  is  to  be  paid  to  him  at 
the  discretion  of  a  third  person. 
Petre  v.  Espinasse.  496 

3.  A  single  woman,  not  immediately 
contemplating  marriage,  transfers 


a  sum  of  stock,  to  which  she  was 
absolutely  entitled,  to  trustees, 
upon  trust  to  pay  the  dividends 
to  her  until  she  should  marry; 
and  after  her  marriage,  upon  trust 
to  pay  the  dividends  to  her  sepa- 
rate use  for  her  life ;  and  after  her 
decease  to  pay  the  same  to  her 
husband  for  his  life,  or  until  his 
bankruptcy ;  and  after  his  decease 
or  bankruptcy,  in  trust  for  the 
children  of  the  settlor ;  and  if  no 
child,  for  such  person  or  persons 
as  she  should  by  deed  or  will  ap« 
point ;  and  in  default  of  appoint- 
menty  upon  trust  for  her  next  of 
kin.  The  settlement  is  irre- 
vocable. Bill  V.  Cureton*  Page  50S 
4.  Where  a  contract  if  made  be- 
tween persons  domiciled  in  9 
foreign  country,  and  in  a  form 
known  to  the  law  of  that  country, 
the  Court,  in  administering  the 
rights  of  parties  under  it»  will  give 
it  the  same  construction  and  ef- 
fect as  the  foreign  law  would  have 
given  to  it. 

If,  therefore,  a  domiciled  Scotch" 
man  would  be  held  entitled,  in 
Scotland,  by  virtue  of  a  marriage 
contract  executed  there,  and  in 
the  Scotch  form,  to  receive  what- 
ever property  accrued  during  co- 
verture to  his  wife,  this  Court  will 
enforce  his  right,  as  against  any 
such  property  coming  within  its 
jurisdiction,  and  will  not  raise  an 
equity  for  a  settlement  in  favour 
of  the  wife,  in  opposition  to  the 
provisions  of  the  contract.  An* 
struther  v.  Adair.  513 

SEVER. 
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SEVERANCE  OF  JOINT- 
TENANCY. 

A' letter  from  A*  to  J?.,  in  which  A> 
engages  to  secure  to  B.*8  family, 
in  any  way  B.  may  desire  by  his 
will;  a  moiety  of  a  fund,  in  which 
A*  and  B»  are  interested  as  joint- 
tenants,  is  a  severance  of  the 
joint-tenancy.      Gould  v.   Kemp. 

Page  S04 

SOLICITOR. 

1.  A  solicitor  ought  to  have  a  spe- 
cial authority  from  his  client  for 
instituting  a  suit,  but  such  au- 
thority need  not  be  in  writing. 
Lord  V.  Kellett.  1 

2.  A  solicitor  may  practise  in  the 
name  of  an  attorney  as  his  agent 
in  the  courts  of  law ;  but  an  at- 
tomey-at-law  cannot  practise  in 
the  name  of  a  solicitor  as  his 
agent  in  the  courts  of  equity. 
Hockley  v.  Bantock.  437 

See  Agent. 

SPECIFIC  PERFORMANCE. 

1.  Where  a  covenant  in  an  agree- 
ment for  a  lease  was  broken,  and 
a  verdict  obtained  for  1500/.  as 
damages  for  the  breach,  but  the 
plaintiff  in  the  action  died  before 
the  judgment  was  perfected,  so 
that  the  damages  were  lost  at 
law,  the  Court,  on  a  bill  by  his 
representatives  for  specific  per- 
formance of  the  agreement,  re- 
fused a  writ  of  ne  exeat  regno  for 
the  amount.  Jenkins  v.  Parkin^ 
son.  5 


2.  By  a  written  agreement  between 
the  plaintiff  and  the  defendant, 
the  plaintiff  agreed  to  sell,  and 
the  defendant  agreed  to  purchase, 
upon  the  terms  stated,  a  certain 
property  called  the  Leigh  estate; 
and  by  the  same  agreement  the 
defendant  agreed  to  sell,  and  the 
plaintiff  agreed  to  purchase  an- 
other estate,  called  the  Haresfield 
estate;  and  it  was  not  expressed 
that  the  two  contracts  were  to  be 
dependent  on  each  other.  The 
defendant  was  eventually  unable 
to  make  a  good  title  to  the  Haret- 

Jield  estate :  Held,  that  the  plain- 
tiff was  entitled  to  a  specific  per- 
formance of  the  contract  as  to 
the  Leigh  estate. 

Evidence  aliunde  was  not  ad- 
mitted, to  show  that  it  was  the 
real  intention  of  the  parties  that 
the  agreement  should  take  effect 
on  the  basis  of  a  mutual  exchange. 
Croome  v.  Lediard*  Page  251 

3.  Under  special  circumt^ances  the 
plaintiffs,  who  had  entered  into 
an  agreement  with  the  defendants 
for  a  lease  of  thirty-one  years, 
were  decreed  to  accept  a  legal 
lease  for  twenty-one  years,  and  a 
covenant  for  a  further  term  often 
years,  with  compensation  for  the 
difference  in  pecuniary  value. 
Although  the  bill  was  framed  with 
a  view  to  a  different  relief,  yet, 
inasmuch  as  upon  the  whole  state- 
ment of  the  bill  such  appeared  to 
be  the  equity  between  the  parties, 
the  Court,  in  order  to  prevent 
future  litigation,  made  the  decree 
accordingly,  under  the  prayer  for 

general 
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general  relief.    Hanbury  v.  Litch- 
feld.  Page  629 

See    Allotment. 

Vendor  and  Purchaser. 

STATUTES,  CONSTRUCTION 

OF. 

1.  7  G.  4.  c.  57.  s.  32.     Stuckey  v. 
Dretiie.  190 

2.  2&  SW.4t.   c.  115.      Bradshaxi) 
V.  Tasker.     West  v.  ShuUlexKorth. 

220.  684 

3.  2&SJVA.   C.33-     4.&5fr.4. 
c.  82.     Cameron  v.  Cameron,  289 

4.  1  fT.  4.    C.65.    *.  17.      /»   Me 
matter  of  Evans.  3 1 8 

5.  3  &  4  ^.  4.    c.  19.    .5.  13  &  14. 
Cullingmorth  v.  Grundy.  358 

6.  1  fr.4.  c.  60.     7/1  ^A^  maWer  o/ 
the  Be  Clifford  estates.  624 

7.  3  &  4  ^.  4.  c.  94.     /»  the  mat- 
ter of  Aliens  Charities.  627 

STOCK. 

A  husband  had,  before  making  his 
will,  transferred  two  sums  of  4 
per  cent,  and  5  per  cent,  stock, 
then  forming  the  whole  of  his 
funded  property,  into  the  joint 
names  of  himself  and  his  wife. 
By  his  will  he  gave  the  rents  of 
his  leasehold  houses  and  the  in- 
terest of  all  his  funded  property 
or  estate  of  whatsoever  kind,  upon 
trust  for  his  wife  for  life,  and, 
after  her  decease,  upon  trust  to 
pay  divers  legacies  of  4  per  cent, 
stock,  the  aggregate  amount  of 
which  fell  short  by  50/.  only  of 
the  amount  of  stock  of  that  de- 
scription so  formerly  transferred 
Vol.  II. 


by  him.  He  afterwards  made 
some  further  purchases  of  5  per 
cent,  stock,  taking  the  transfers 
in  the  joint  names  of  himself  and 
his  wife,  and  died  in  her  lifetimei 
leaving  no  funded  property  ex- 
cept the  4  per  cents,  and  5  per 
cents,  before  mentioned ;  exclu. 
sive  of  which,  his  assets  were 
wholly  insufficient  to  pay  his  le- 
gacies:  Held,  first,  that  all  the 
sums  of  stock  then  standing  in  the 
joint  names  of  the  husband  and 
wife,  and  whether  transferred  be- 
fore  or  afler  the  date  of  his  will, 
became,  by  survivorship,  the  ab- 
solute property  of  the  wife ;  se. 
condly,  that  the  will  did  not 
purport  to  dispose  of  the  stock  in 
terms  sufficiently  distinct  and  ex- 
plicit to  put  the  wife  to  her  elec 
tion.     Dummer  v.  Pitcher. 

Page  262 

SUBPOENA,  SERVICE  OF. 

1.  The  acts  of  2  &  8  FT.  4.  c.33. 
and  4  &  5  fV.  4.  c.  82.,  for  effect- 
uating the  service  of  process  is- 
suing from  the  Courts  of  Chancery 
and  Exchequer,  extend  to  Scot' 
land,     Cameron  v.  Cameron.    289 

2.  Service  of  a  subpoena  to  appear, 
and  of  an  order  for  a  sequestration 
nisiy  upon  a  peer,  at  a  time  when 
he  was  beyond  the  jurisdiction, 
by  leaving  them  at  the  peer's  town 
residence,  held,  under  the  circum- 
stances, to  be  good  service.  Tho» 
mas  v.  Earl  of  Jersey.  398 

SUPPLEMENTAL  BILL. 

See  Amendment. 

3  K  SUR. 
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SURVIVOR. 

If  separate  legacies  are  given  to  two 
or  more  persons,  with  a  limitation 
over  to  the  survivor  or  survivors 
in  case  of  the  death  of  either 
without  issue,  the  presumption 
primdjade  is,  that  the  testator 
had  not  in  his  contemplation  an 
indefinite  failure  of  issue. 

Wliere  pecuniary  legacies  were 
bequeathed  to  several  persons  for 
their  iives,  and  if  any  of  them 
should  die  without  issue,  their 
proportions  to  be  divided  among 
the  survivors,  the  sums  were  di- 
reeled  to  be  secured  in  Court, 
and  the  dividends  paid  to  the  le- 
gatees for  their  respective  lives, 
with  liberty  to  any  person  to  ap- 
ply upon  the  death  of  each  le- 
gatee. 

Whether  such  legatees  took  an 
absolute  interest  in  their  respect- 
ive legacies,  subject  to  an  exe- 
cutory bequest  over  in  case  of 
their  death  leaving  no  issue,  or 
whether  they  took  an  interest  for 
life  only,  quare.  Raneiagh  v.  Ra^ 
nelagh.  Page  441 

See  Executor,  2. 
Stock. 


TAXATION. 

An  order  for  the  taxation  of  an 
agent's  bill  cannot  be  obtained  as 
of  course  by  a  solicitor,  nor  can 
the  rule  for  bringing  the  amount 
of  the  agenfs  bill  into  Court,  upon 
such    application,    be    dispensed 


with  except  under  special  circmn* 
stances.  Lees  v.  Nultall.  Page  284 

TENANT  FOR  LIFE. 

The  estate  of  a  tenant  for  life  was 
charged  with  a  sum  of  25,00(y. 
and  interest  from  the  time  that 
the  life  estate  commenced,  and  it 
was  provided    that    the  25,00(V. 
should  not  be  raised  until  the  ex- 
piration of  two  years  from  the 
commencement  of  the  life  estate. 
The  tenant  for  life  failed  to  keep 
down  the  interest  of  the  25,000/., 
and  there  was  raised  on  the  estate 
by  the  trustees  of  the  term  cre- 
ated for  the  purpose  of  the  charge 
a  sum  considerably  exceeding  the 
25,000/.    The  persons  entitled  in 
remainder  after    the   life  estate, 
have  an  equity  to  recoup  out  of 
the    future  income    which    shall 
accrue  to  the  tenant  for  life,  the 
excess  raised  beyond  the  25,000/. ; 
and    the   tenant  for   life   having 
taken  the  benefit  of  the  Insolvent 
Debtors'  Act,   his   assignees  are 
aifected     by    the     same    equity. 
Waring  v.  Coventry •  406 

See  Contribution,  &c. 

Land  Tax. 

Renewals. 

TRADE. 

See  Executor,  4. 
Trustee,  2. 

TRANSFER  OF  STOCK. 
See  Stock. 

TRUST. 
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TRUST. 

Words  of  expectation  in  a  will,  not 

amounting     to    recommendation^ 

will  not  create  a  trust.    Lechmere 

V.  Lavie.  Page  197 

See  Infant,  1. 

Trustee. 

TRUSTEE. 

1.  A  person  named  a  trustee  in  a 
deed,  who  declines  to  accept  the 
office,  is  in  the  situation  of  any 
other  Defendant  against  whom  a 
bill  is  dismissed,  and  can  only 
have  his  costs  as  between  party 
and   party.     Norwat/  v.  Norway. 

278 

2.  If  a  trustee  mixes  trust  funds 
with  his  private  monies,  and  em- 
ploys both  in  a  trade  or  adventure 
of  his  own,  the  cestui  que  trust 
may,  if  he  prefers  it,  insist  upon 
having  a  proportionate  share  of 
the  profits,  instead  of  interest  on 
the  amount  of  the  trust  funds  so 
employed.     Docker  v.  Somes. 

655 

3.  Where  by  the  terms  of  a  settle- 
ment it  appears  to  be  the  intention 
of  the  parties  that  there  should  at 
all  times  be  two  trustees  of  the 
property  comprised  in  the  settle- 
ment, the  appointment  of  a  single 
trustee  in  the  pidce  of  two  ori- 
ginal trustees,  and  the  transfer  by 
them  of  the  trust  property  to 
such  single  trustee,  is  a  breach  of 
trust,  and  the  original  trustees  are 
responsible  accordingly.  Hulme 
V.  Hulme.  682 

See  Voluntary  Deeo^  3. 


VENDOR  AND  PURCHASER. 

1.  The  vendor  of  a  trading  concern 
guaranteed  the  net  profit  of  the 
business  sold,  and  of  another  bu* 
siness,  in  which  the  purchasers 
were  also  engaged,  at  a  certain 
specified  sum:  Held,  that  this 
guarantee  applied  to  the  profits 
made  by  the  two  concerns,  afler 
deducting  the  interest  allowed  on 
the  amount  of  further  capital  ad- 
vanced by  the  purchasers  for  the 
purpose  of  carrying  on  the  con- 
cerns. Kirkby  v.  Wright.  Page  131 

2»  By  the  same  instrument,  the 
plaintifi*  agreed  to  sell  an  estate 
to  the  defendant,  and  the  de- 
fendant agreed  to  sell  another 
estate  to  the  plaintiff.  The  de- 
fendant, being  unable  to  make  a 
good  title  to  his  estate,  resisted 
the  performance  of  his  agreement 
to  purchase  the  plaintiff's  estate, 
on  the  ground  that  the  agreement 
was  intended  to  take  effect  only 
on  the  basis  of  a  mutual  exchange, 
and  he  failed  in  that  defence. 

On  a  reference  to  inquire  as  to 
the  plaintiff's  title,  the  Master 
found  that  the  plaintiff  could 
make  a  good  title  ;  but  he  did  not 
find  that  he  could  make  such  title 
before  the  filing  of  the  bill,  the 
consideration  of  the  time  at  which 
the  plaintiff's  title  could  be  made 
having  been  expressly  excluded, 
at  the  hearing,  from  the  terms  of 
the  reference:  Held,  that  the 
Defendant  was  liable  to  the  costs 
of  investigating  the  title  in  the 
3  K  2  Master's 


^se 
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Master's  office.      Croome  ▼.  Le^ 
diard.  Page  293 

S.  A  purchaser,  who  had  been  three 
years  in  possession,  and  who  had 
not  paid  the  purchase-money  on 
the  ground  that  a  good  title  had 
not  been  made  out,  was  ordered 
either  to  pay  the  purchase-money 
within  two  months,  or  to  give  up 
possession.       Tindal  v.  Cohham, 

385 

4.  The  Court  will  not  upon  motion 
determine  whether  several  lots, 
forming  part  of  one  estate,  and 
bought  at  the  same  sale  by  one 
parchaser,  are  or  are  not  so  in- 
timately connected  in  use  and 
enjoyment,  that  the  failure  of  title 
as  to  one  will  furnish  a  defence 
against  specific  performance  as  to 
the  rest.  Such  an  objection  raises 
a  question  of  facts,  which  ought 
either  to  be  put  in  issue  upon  the 
pleadings,  or  be  the  subject  of 
iuYestigation  upon  a  special  re- 
ference to  the  Master.  Casamajor 
V.  Strode.  722 

See  Specific  Performance. 
Will,  24.. 

VESTING. 

Bequest  to  a  female  when  and  if  she 
should  attain  twenty-one,  to  her 
sole  and  separate  use  ;  and  in  case 
of  her  death,  leaving  children,  her 
share  to  go  to  her  children :  Held, 
to  vest  an  absolute  interest  in  the 
legatee  on  her  attaining  twenty- 
one.     Home  V.  Pillans.  15 

VOLUNTARY  DEED. 
1.  A  conveyance  or  payment  made 


to  a  creditor  by  a  person  in  in- 
solvent circumstances,  upon  such 
person's  own  motion,  without  any 
pressure  or  threat  on  the  part  of 
the  creditor,  or  made  colourably 
with  a  view  to  divert  the  property 
from  other  creditors,  or  made  with 
a  view  to  give  a  preference  to  a 
a  particular  creditor,  within  three 
months  before  the  imprisonment 
of  the  insolvent,  is  a  voluntary  con- 
veyance or  payment  within  the 
meaning  of  the  7  6.  4.  c.  57*  s.  32. 
Stuckey  V.  Dretoe.  Page  190 

2.  A  man  unmarried  cannot  recall  a 
voluntary  trust  deed,  which  he 
executes  for  the  benefit  of  future 
children ;  nor  can  he  relieve  him- 
£elf  from  a  provision  in  the  con- 
veyance to  the  trustee,  under 
which  the  income  of  the  trust 
property  is  to  be  paid  to  him  at 
the  discretion  of  a  third  person. 
Petre  v.  Espinasse.  496 

3.  If  property  be  conveyed  by  a 
debtor  in  trust  for  the  benefit  of 
creditors,  who  are  neither  parties 
nor  privy  to  the  deed,  the  deed 
merely  operates  as  a  power  to  the 
trustees  to  apply  the  property  in 
payment  of  debts,  and  such  power 
is  revocable  by  the  debtor. 

Quare^  Whether  a  communi- 
cation by  the  trustees  to  the  cre- 
ditors of  the  fact  of  such  a  trust 
will  not  defeat  the  power  of  re- 
vocation by  the  debtor?  Acton 
v.  Woodgate.  492 

4.  A  single  woman,  not  immediately 
contemplating  marriage,  transfers 
a  sum  of  stock,  to  which  she  was 
absolutely  entitled,    to  trustees, 

upon 
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upon  trust  to  pay  the  dividends  to 
her  until  she  should  marry;  and 
after  her  marriage,  upon  trust  to 
pay  the  dividends  to  her  separate 
use  for  her  life;  and  after  her  de- 
cease to  pay  the  same  to  her  hus- 
band for  his  life,  or  until  his  bank- 
ruptcy ;  and  afler  his  decease  or 
bankruptcy,  in  trust  for  the  chil- 
dren of  the  settlor ;  and  if  no  child, 
for  such  person  or  persons  as  she 
should  by  deed  or  will  appoint ; 
and  in  default  of  appointment, 
upon  trust  for  her  next  of  kin. 
The  settlement  is  irrevocable. 
BUI  V.  Curelon.  Page  503 


WARREN,  RIGHT  OF. 

See  Allotment. 

WILL. 

1.  Bequest  to  a  female  when  and  if 
she  should  attain  twenty-one,  to 
her  sole  and  separate  use  ;  and  in 
case  of  her  death,  leaving  chil- 
dren, her  share  to  go  to  her  chil- 
dren: Held,  to  vest  an  absolute 
interest  in  the  legatee  on  her  at- 
taining twenty-one.  Home  v.  Pil^ 
lans»  Psge  15 

2.  A  testator  gave  a  sum  of  5000/. 
in  the  event  of  the  death  of  his 
nephew  J.  W.  without  leaving 
issue,  to  be  equally  divided  among 
all  the  brothers  and  sisters  of 
t/.  W.  who  should  be  living  at  the 
time  of  his  death,  and  the  children 
then  living  of  any  of  his  brothers 
and  sisters  who  should  have  pre- 
viously departed  this  life,  but  so 
that  the  children  of  such  deceased 
brother  and  sister  should  take  only 


the  share  which  their  parent  would 
have  taken  if  living : 

Held,  that  a  child  of  a  brother 
of./.  W.y  which  brother  was  dead 
at  the  making  of  the  willy  took  no 
share  of  the  5000/.  Waugh  ▼. 
Waugh.  Page  41 

3.  A  legacy  of  500/.  a  piece  *'  to 
each  child  that  may  be  born  to 
either  of  the  children  of  either  of 
my  brothers,  lawfully  begotten, 
to  be  paid  to  each  of  them  on  his 
or  her  attaining  the  age  of  twenty- 
one  years,  without  benefit  of  sur- 
vivorship," does  not  include  a 
child  born  afler  the  testator's 
death.     Storrs  v.  Benboto.  46 

4.  A  testator  in  the  first  place  di- 
rects the  payment  of  his  debts  and 
legacies  by  his  executors  after 
named.  He  afterwards  devises  a 
real  estate  to  his  son  T.  D.  in  fee ; 
and  in  a  subsequent  part  of  his 
will  names  T,  D.  and  another  per- 
son his  executors,  who  both  prove 
the  will.  The  estate  devised  to 
T.  Z).  not  being  a  devise  to  the 
executors  afler  named,  is  not 
charged  with  debts  and  legacies. 
Warren  v.  Davies,  49 

5.  A  testator  directs  the  produce  of 
his  real  estate  to  be  invested  by 
his  executors  in  their  own  names 
in  4  per  cent,  consols.  He  then 
directs  them  to  transfer  the  4  per 
cent,  consols  and  3  per  cent,  con- 
sols, then  standing  in  his  name, 
to  the  said  account  in  their  own 
names,  and  afterwards  disposes  of 
"  the  said  4  per  cent,  trust  stock." 
This  disposition,  under  the  special 
provisions  of  the  will,  includes  the 

8  per 
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3  per  cent,  consols  which  were 
standing  in  his  name  at  the  making 
of  the  will.     Jaques  v.  Johnson. 

Page  64> 

6.  A  testator  gave  to  the  children  of 
his  sister,  the  late  E.  fT.,  whose 
nameyB  he  enumerated,  **  or  to 
their  heirs,"  certain  legacies. 
Three  of  the  children  died  in  the 
lifetime  of  the  testator:  Held, 
that  the  legacies  to  these  children 
did  not  lapse,  but  that  their  next 
of  kin  took  by  substitution  at  the 
death  of  the  testator. 

The  «ame  testator  gave  all  the 
residue  of  his  property  *<  in  equal 
shares  to  each  of  his  sisters,  M^S, 
and  &  G.»  ^d  upon  tlieir  deaths 
respectively  to  their  heirs."  Both 
jiisters  died  in  the  lifetime  of  the 
testator:  Held,  that  the  next  of 
kin  of  M*  S.  and  of  S<  G.,  living 
at  the  death  of  the  testator,  were 
entitled  by  substitution  to  the 
gift  of  the  residue.  Gittings  v. 
M'Dermott.  69 

7.  A  testator  gave  his  real  estates 
to  his  wife  for  life,  and  after  her 
decease  to  his  grand-daughter, 
the  only  child  of  his  deceased 
daughter,  her  heirs  and  assigns; 
but  in  case  she  should  die  under 
twenty-one  without  issue,  then 
over:  Held,  that  the  grand- 
daughter, who  was  the  testator's 
sole  heir  at  law,  took  at  the  death 
of  the  tenant  for  life,  by  descent, 
and  not  by  purchase.  Manbridge 
v.  Plummer.  93 

8.  Where  a  testator  provides  a  fund 
for  the  payment  of  fines  on  admis- 
sion to  copyholds,  or  on  renewals 


of  leasesi  the  manner  of  raising 
the  fines,  and  the  question  of  con- 
tribution between  the  tenant  for 

life  and  the  remainder-man,  must 

•    < 

depend  upon  the  intention  of  die 
testator,  to  be  collected  from  the 
whole  will.     Planters  v.  Abbott. 

Page  97 

9.  Where  a  testator  gave  his  real 
estates,  and  also  his  residuary 
property,  to  his  wife  for  life,  with 
remainder  to  an  infant  great 
nephew  for  life ;  a  statement  in 
the  will  that  it  was  his  particular 
wish  and  request  that  his  wife  and 
the  infant's  grandfatlier  would  su^ 
perintend  and  take  care  of  the 
infant's  education,  so  as  to  fit  him 
for  any  respectable  profession  or 
employment,  was  held,  under  the 
circumstances,  and  upon  the  effect 
of  the  whole  instrument,  to  charge 
the  maintenance  and  education  of 
the  infant  upon  the  interest  taken 
by  the  testator's  widow  under  the 
will.     Foley  v.  Parry.  138 

10.  A  testator  gave  his  personal  es- 
tate to  trustees,  upon  trust  to 
convert  into  money,  and  invest  the 
same,  and  to  pay  the  interest  to 
his  mother  for  her  life  ;  and  afler 
the  decease  of  his  mother  he  gave 
all  his  estate  and  effects  to  such 
person  or  persons  as  she  should 
by  her  will  direct  and  appoint; 
and  in  case  his  said  mother  should 
die  without  a  will,  then  to  such 
person  or  persons  as  would  be  en- 
titled to  the  same  by  virtue  of  the 
statute  of  distributions.  The  mo- 
ther survived  the  testator,  and 
died  intestate  :  Held,  that  the  tes- 
tator's 
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tator*^  next  of  kin  at  the  death  of 
the  mother  were  entitled  to  the  be- 
quest Briden  ▼•  Hevoleii,  Page  90 
1  h  A  testatrix  gave  to  J.  B,  and 
his  wife,  and  the  survivor  of  them, 
an  annuity  of  10(W.  during  their 
respective  lives,  in  case  J.  B. 
should  become  incapable  to  col- 
lect, or  be  discharged  from  col- 
lecting, the  rents  of  a  particular 
estate ;  the  annuity  to  commence 
and  become  payable  from  the  first 
quarter  ddy  after  her  decease,  or 
afler  he  should  cease  to  collect 
the  rents.  The  husband  survived 
the  testatrix,  but  died  soon  afler- 
wards,  having  continued  to  receive 
the  rents  till  his  death.  The  wife 
is  entitled  to  the  annuity  of  100^. 
for  her  life.     Britiain  v.  Fleming. 

147 

12.  If  the  general  intention  of  a 
testator  can  be  collected  upon  the 
whole  will,  particular  terms  used, 
which  are  inconsistent  with  that 
intention,  may  be  rejected  as  in- 
troduced by  the  testator's  mis. 
take  or  ignorance  of  the  force  of 
the  words  used. 

Where  the  latter  part  of  a  will 
is  inconsistent  with  a  prior  part, 
the  latter  part  will  prevail.  Sher- 
rati  v.  Berkley.  149 

13.  A  testatrix  gave  the  interest 
of  her  residuary  property  to  her 
two  grand-daughters,  who  were 
both  unmarried  at  the  date  of  the 
will;  and  she  directed  that  the 
interest  should  be  for  and  under 
their  sole  control,  the  principal  to 
be  equally  divided  for  the  use  of 
their   surviving  issue,    and    that 


M.  W.y  their  mother,  should  have 
no  control  whatever  over  it.  One 
of  the  grand-daughters,  E,  W.j 
married  afler  the  death  of  the 
testatrix,  and  her  husband  became 
insolvent:  Held,  that  the  words 
of  the  will  did  not  indiedte  an  in- 
tention to  exclude  the  marital 
control,  and  that  the  legacy  to 

E.  W.  passed  to  her  insolvent 
husband's  assignee. 

•  Semble,  that,  if  the  words  had 
indicated  an  intention  to  give  the 
interest  of  the  property  to  the 
separate  use  df  the  grand-daugh- 
ters, the  legacy  would  still  have 
passed  to  the  assignee  of  the  in- 
solvent husband ;  for  a  gift  to  the 
separate  use  of  an  unmarried 
woman  will  not  restrict  her  right 
of  disposing,  in  any  manner,  of 
the  property  given,  and  conse- 
quently of  giving  it,  if  sh^  think 
fit,  by  the  act  of  marriage,  to 
her  husband.     Massey  v.  Parker. 

Page  174 
14.  By  the  marriage  settlement  of 
a  widow,  her  property  was  as- 
signed to  two  trustees,  upon  trust 
to  invest  and  pay  the  dividends  to 
her  for  her  life  for  her  own  sole 
and  separate  use ;  and  after  her 
decease,  upon  trust  to  pay  the 
fund  to  her  daughter  by  her  first 
husband,  *<  for  her  own  use  and 
benefit."  The  daughter's  husband, 

F.  //.,  who  was  one  of  the  trustees 
of  the  settlement,  became  bank- 
rupt :  Held  that,  on  the  death  of 
the  tenant  for  life,  the  assignee 
of  F.  H.  was  entitled  to  the  fund, 
subject  to  the  wife's  equity  for  a 

settle- 


860 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


settlement.     Kensington  v.  Dol- 
lond.  Page  184 

15.  A  testatrix  gave  a  legacy  to  a 
female  for  life ;  and,  in  case  she 
married,  then  to  be  for  her  sole 
and  separate  use»  without  power 
of  anticipation.  A  grant  of  an 
annuity  charged  on  this  legacy, 
and  made  before  marriage,  cannot 
prevail  against  the  legatee  af- 
ter marriage.    Brown  v.  Pocock. 

189 

16.  Words  of  expectation  in  a  will, 
not  amounting  to  recommendation, 
will  not  create  a  trust.  Lechmere 
V.  Lavie.  14-7 

17*  Bequest  of  a  residue  to  D.  for 
life,  with  remainder  to  her  daugh- 
ter L*t  if  she  should  survive  her 
mother  and  attain  twenty-one ; 
but,  if  not,  then  to  such  other 
children  of  D.  as  should  be  living 
at  their  mother's  decease,  and 
should  attain  twenty-one;  and  if 
all  such  other  children  of  Z). 
should  die  under  twenty-one,  then 
over  to  Af. ;  Z).  survived  her 
daughter  Z*.,  and  her  only  other 
child  attained  twenty-one,  but 
died  in  her  lifetime :  Held,  tiiat 
on  the  death  of  £)•  leaving  no 
children,  the  bequest  over  to  M. 
took  eflfect.   Mackinnon  v.  SewelL 

202 

18.  A  bequest  of  residue  **  to  my 
executors  hereinafter  named,  to 
enable  them  to  pay  my  debts, 
legacies,  funeral  and  testamentary 
charges,  and  also  to  recompense 
them  for  their  trouble,  equally 
between  them,*'  followed  by  the 
appointment  of  three  persons  as 


executors,  is  a  gifl  to  those  per- 
sons as  a  class  in  their  official 
character ;  and,  therefore,  one 
having  died  in  the  lifetime  of  the 
testator,  the  whole  residue  vests 
in  the  two  survivors.  Knight  v. 
Gould.  Page  295 

19.  The  testator  gave  to  each  of 
certain  infant  nephews  and  nieces, 
by  name,  400/.,  **  with  compound 
interest  at  5  per  cent,  per  annum, 
from  the  day  of  their  birth,  to  be 
settled  on  their  marrying  or  at- 
taining twenty-one  years,  which- 
ever may  first  happen:"  Held, 
that  compound  interest  at  5  per 
cent,  was  to  run  on  each  of  the 
legacies  from  the  birth-days  of 
the  several  legatees  till  their  mar- 
riage or  majority  respectively,  and 
not  merely  to  the  day  of  the  tes- 
tator's death. 

A  bequest  of  "  my  wines  and 
property  in  England"  held  to  pass 
the  testator's  property  in  England 
of  every  description,  including 
money  in  the  funds  and  at  his 
banker's,  debts,  and  arrears  of  a 
pension  due  to  him,  and  not  con- 
fined to  property  ejusdem  generis 
with  wines. 

The  testator  desired  that  ^., 
B,y  and  C.  might  each  enjoy, 
during  life,  the  interest  of  800/. 
sterling,  the  principal  to  devolve 
eventually  to  his  residuary  lega- 
tees. He  directed  the  residue  of 
his  property  to  be  divided  into 
three  equal  parts,  one  part  to 
each  of  his  brothers  and  his  sis- 
ter ;  and  if  his  brothers  and  sis- 
ter should   not   survive  him,  or 

leave 
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leave  legal  issue  living  at  the  tes- 
tator's death,  then  their  shares  to 
devolve  in  equal  proportions  to 
the  survivors,  as  well  as  the  shares 
that  might  have  been  devised  to 
their  issue.  The  testator's  es- 
tate was  not  sufficient  to  pay  the 
legacies  in  full :  Held,  upon  the 
death  of  one  of  the  tenants  for 
life,  that  an  apportionment  of  the 
legacy  of  800/.,  set  apart  to  an- 
swer her  life-interest,  fell  into  the 
residue,  and  was  not  given  over 
to  the  residuary  legatees  in  their 
individual  character ;  and  that  the 
surviving  tenants  for  life  were  en- 
titled to  have  the  deficiencies  in 
their  annuities  satisfied  out  of  the 
released  fund.     Arnold  v.  Arnold* 

Page  365 

20.  A  testator  bequeathed  lease- 
hold property  to  his  daughter  for 
her  own  and  sole  use,  free  of  con- 
trol of  any  present  husband,  or 
any  husband  to  come*  The 
daughter  was  unmarried  at  the 
date  of  the  will,  and  at  the  death 
of  the  testator.  She  married 
without  a  settlement,  and,  having 
shortly  afterwards  separated  from 
her  husband,  she  filed  a  bill 
against  him,  claiming  to  be  enti- 
tled to  the  leasehold  property  be- 
queathed to  her  separate  use : 
Held,  that  she  was  so  entitled; 
and  a  conveyance  to  the  plaintiff, 
to  her  sole  and  separate  use,  was 
directed  accordingly.  Anderson 
V.  Anderson.  427 

21.  A  testator  bequeathed  20001. 
consols  to  trustees,  upon  trust  to 
pay  the  intei^es^  to  his  daughter 

Vol.  U. 


S.J  to  her  separate  use,  during 
her  life;  the  principal  to  go  to 
her  heirs,  or  any  other  she  might 
choose  to  will  it  to.  S.  married  ; 
and,  by  a  deed  in  the  Scotch  form, 
and  executed  in  Scotland^  reciting 
the  will,  she  granted  and  assignei 
the  2000/.  consols,  from  and  after 
her  decease,  to  and  in  favour  of 
her  husband  and  his  son  by  a  for- 
mer marriage:  Held,  that  the 
words  **  to  will  it,"  meant  to  dis- 
pose of  it  by  will,  and  that  the 
disposition  of  the  fund  by  the 
deed  in  the  Scotch  form  was  not 
a  valid  execution  of  the  power. 
Paul  V.  Hetvetson.  Page  4S4 

22.  The  testator  began  his  will  by 
directing  that  all  his  just  debts, 
funeral  and  other  incidental  ex- 
penses, should  be  paid  with  all 
convenient  speed  after  his  decease. 
By  a  codicil  he  devised  a  particu- 
lar estate,  upon  trust,  in  the  first 
place,  to  pay  the  annuity  to  his 
wife,  and  to  apply  the  surplus  to 
the  payment  of  his  simple  con- 
tract debts:  Held,  that  the  real 
estate  was  not  charged  with  the 
payment  of  debts. 

Quare,  —  Whether  the  in- 
troductory words,  without  more, 
would  have  charged  the  real 
estate?  Douce  v.  Lady  Torring- 
ton.  600 

23.  A  testator,  afler  a  specific  be- 
quest of  part  of  his  personal  es- 
tate, devises  all  his  freehold,  copy, 
hold,  and  leasehold  estates,  and 
all  the  residue  of  his  personal  es- 
tate and  effects,  after  payment  of 
his  just   debts  and  funeral  ex- 

3  L  penaes, 
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penses,  to  trustees,  their  heirs, 
executors,  and  administrators,  up- 
on certain  trusts.  The  real  estate 
is  charged  with  the  payment  of 
debts.      Withers  v.   Kennedy 

Page  607 

24.  A  testator  directed  estates  to 
be  sold,  and  the  produce  to  be 
applied  in  payment  of  the  mort- 
gages due  from  him,  and  the  re- 
sidue of  the  produce  to  be  con- 
sidered and  applied  as  part  of  the 
residue  of  his  personal  estate ; 
and  he  gave  and  devised  the  re- 
sidue of  his  real  and  personal 
estate  upon  trust,  after  payment 
of  his  just  debts,  for  the  benefit 
of  all  his  children;  and  the  tes- 
tator afterwards,  by  a  codicil, 
confined  the  residuary  gift  of  the 
produce  of  the  estates  directed 
to  be  sold  to  his  younj^er  children : 
Held,  first,  that  the  devisees  of 
the  produce  of  the  real  estate 
directed  to  be  sold  were  entitled 
to  have  the  personal  estate  ap- 
plied in  payment  of  the  mort- 
gages; secondly,  that  pecuniary 
legatees  were  entitled  to  stand 
in  the  place  of  the  mortgagees, 
against  the  estates  so  devised,  to 
the  extent  to  which  the  mortgages 
had  been  paid  out  of  the  personal 
estates;  and,  thirdly,  that  such 
pecuniary  legatees  were  not  en- 

..   titled  to  stand  in  the  place  of  a 

vendor  to    the  testator,  part  of 

.whose  purchase-money  remained 

unpaid  at  the  testator's  death,  to 

.  the  extent  to  whicli  his  lien  upon 
the  estate. sold  had  been  satisfied 

.  out  of  the  persona)  estate.  Wythe 
y^JJenniker.  6S5 


25.  A  testatrix  directed  several 
sums  to  be  paid  to  certain  Roman 
Catholic  priests  and  chapels,  de- 
siring that  they  might  be  paid  as 
soon  as  possible  after  her  decease, 
that  she  might  have  the  benefit  of 
their  prayers  and  masses;  and 
she  gave  the  residue  of  her  pro- 
perty to  trustees,  upon  trust,  to 
pay  10/.  each  to  the  ministers  of 
certain  specified  Roman  Catholic 
chapels,  for  the  benefit  of  their 
prayers  for  the  repose  of  her 
soul,  and  that  of  her  deceased 
husband,  and  to  appropriate  the 
remainder  in  such  way  as  they 
might  judge  best  calculated  to 
promote  the  knowledge  of  the 
Catholic  Christian  religion  among 
the  poor  and  ignorant  inhabitants 
of  SvMle  Dale  and  Wenston  Dale: 

•  Held,  that  the  gifts  to  priests  and 
chapels  were  void,  and  that  the 
next  of  kin  was  entitled  to  the 
benefit  of  the  failure;  but  that  the 
gift  of  the  residue  was  valid  within 
the  2  &  3  W.  4.  c.  1 15.  Wesi  v. 
ShuttUworth.  Page  684 

26.  When  a  testator  limits  his  resi- 
duary property  to  one  for  life, 
with  remainders  over,  it  is  primd 

facie  to  be  intended  that  the  tes- 
tator means  that  the  property 
which  is  given  to  the  tenant  for 
life  is  to  pass  to  those  entitled  in 

'  remainder ;  and  if  any  part  of  the 

•  property  be  of  a  wasting  nature, 
as  long  annuities,  or  leasehold,  it 
must  be  immediately  sold  and 
converted    into   permanent   pro- 

-perty,  unless,  upon  the  whole 
context  of  the  will,  it  shall  appear 

thai 
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that  the  testator  had  not  that  in- 
tention. 

Where  the  testator  gave  the 
residue  of  his  estate,  real  and  per- 
sonaU  to  his  executors  upon  trust, 
to  permit  his  wife  to  receive  the 
rents,  profits,  and  annual  proceeds 
thereof  to  her  sole  use  during  her 
life,  and  after  her  decease  upon 
trust  to  sell  his  freehold  house  in 
Oxford  Street i  and  also  his  lease- 
hold houses,  by  auction  ;  and  the 
testator  desired  that  E.  A.  should 
be  employed  as  auctioneer,  to 
convert  the  whole  of  his  estate 
into  money  for  the  purposes 
therein  mentioned  :  it  was  held, 
that  the  widow  was  entitled  to 
enjoy  for  her  life  the  income  of 
the  testator's  long  annuities. 
Alcock  V.  Sloper.  Page  699 

27.  A  testator  gave  to  his  wife  all 
and  every  part  of  his  property,  in 
every  shape,  and  without  any  re- 
serve, for  her  life ;  and  at  her 
death  the  property  so  left  to  be 
divided,  one  half  among  certain 
persons  mentioned,  the  other  half 
to  be  at  the  sole  disposal  of  his 
wife.  Part  of  the  testator's  pro- 
perty was  leasehold:  Held,  that 
the  persons  to  whom  a  moiety  of 
the  testator's  property  was  given 
over  were  not  entitled  to  have 
the  leasehold  property  sold,  but 
that  the  widow  was  entitled  to 
enjoy  it  for  her  life.  Collins  v. 
Collins.  703 

28.  If  upon  the  whole  will  it  plainly 
appear  that  the  testator  meant  to 
pass  leasehold  property  under  the 
description    of   real    estate,  the 


Court  will  give  effect  to  his  inten* 
tion.     Goodman  v.  EdvMrds. 

Page  759 

29.  A  testator  cannot  by  a  will 
duly  executed  reserve  to  himself 
a  power  to  charge  his  real  estate 
for  the  payment  of  legacies,  or 
for  any  other  purpose,  by  an 
unattested  codicil.  Whtftall  v. 
Kay.  765 

SO.  A  testator  devised  his  real  es- 
tates to  his  first  cousin,  Thomas 
PearcCi  for  life ;  and  after  T.  P.'s 
decease,  he  devised  all  his  estates, 
as  well  real  as  personal,  to  such 
of  his  the  testator's  relations  of 
the  name  of  Pearce^  being  a  male, 
as  T.  P.  should  by  deed  or  will 
appoint ;  and  in  default  of  such 
appointment,  to  such  of  his  the 
testator's  relations  of  the  name  of 
Pearcef  being  a  male,  as  T.P. 
should  approve  of  or  adopt,  if  he 
should  be  living  at  the  death  of 
T.  P.y  and  his  heirs,  executors, 
&c.  And  in  case  T.  P.  should 
not  adopt  any  such  male  relation, 
or  no  such  male  relation  should 
be  living  at  the  death  of  T,  P., 
then  to  the  next  and  nearest  rela- 
tion or  nearest  of  kin  of  him  the 
testator  of  the  name  of  Pearce^ 
being  a  male ;  or  the  elder  of  such 
male  relations  in  case  there  should 
be  more  than  one  of  equal  degree, 
who  should  be  living  at  the  testa- 
tor's decease,  his  heirs,  executors, 
administrators,  or  assigns,  for  ever. 
The  testator  had  a  brother  Z., 
who  had  gone  to  sea,  and  had  not 
been  heard  of  for  many  years; 
and,  supposing  Z.  to  have  died 

without 
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